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Leaſes and Terms for Years, . 


LEASE for years is a contract between leſſor and leſſee, for [1TermRep. 
A the poſſeſſion and profits of lands, c. on the one fide, and 59%-9-] 


a recompence by rent, or other conſideration, on the other, - 

This 1s eſteemed in law a middle kind of intereſt between an 
eſtate for life and a tenancy at will; for thoſe who held large 
diſtricts and tracts of lands, being unacquainted with the arts of 
huſbandry and tillage, found it their intereſt to leaſe out their de- 


Spelm. 
Rem. 2. 


meſnes, which for want of care and cultivation lay waſte, and 


afforded them little or no profit z and this way of letting for years 
was thought beſt to anſwer the deſign and intentions of the lord, 
as well as the expectations of the tenant; for if they had let them 
for life, this had given the tenants too great a power over the lord, 
becauſe then they would haye had a property in the freehold, and 


by ſuffering diſſeiſins, or feigned recoveries to be had againſt theme 


ſclves, might have ſhaken or endangered the inheritance of the 


owner; and on the other ſide, if they had leaſed their land only at 


will, few would have been willing to beſtow any great pains or in- 
duſtry upon ſo precarious a poſſeſſion, which the arbitrary will and 
pleaſure of a peeviſh lord might have defeated. 


Originally, leaſes for years were but of little regard, the tenant 


having only utile, not directum dominium, and being ſaid tenere no- 
mine aliens : and as he had only the perception of the profits, who- 
ever recovered the freehold reduced likewiſe the poſſeſſion, whe- 
ther ſuch recovery were true or feigned; and the leſſee had no 
other remedy but an action of covenant againſt the leflor; and 
this, at leaſt, was thought a juſt conſtruction, that he who had 
creſted himſelf of the profits of his lands for a time, by giving 
tem to another, ſhould be obliged to maintain that gift, or be 
lable to make ſatisfaction if he did not; and this was the more 
reaſonable, becauſe the leſſee was equally bound to anſwer and 
make good the rent during the term; and if he did not, the law 
allowed the leſſor to maintain an action of covenant, as well as 
of debt againſt him, for with-holding thereof ; and as it made this 
conſtruction for the leſſor upon the words yielding and paying, 


which were no expreſs covenant in themſelves, it was but reaſon- 4. 


able it ſhould make the like conſtruction for the leſſee upon the 
word dimifit, which in itſelf no more imported an expreſs cove- 
12:t on his part: but by making this conſtruction mutual, the 
ccurts W to 4 and by making it at all, they plainly 


* 
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B thewed 


Vide tit. Ca- 
wvenant, and 


Salk. 137. 
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2 Leaſes and Terms for Pears, 


(s) There- ſhewed their opinions of the leaſe to be no other than a contract 
ore, if a or agreement between the parties, and not ſuch an act as tranſ- 
leaſe be % 

made to a ferred any property to the leſſee: and this is one reaſon why 


biſhop, ab- Jeaſes for years are conſidered as chattels, and go to (a) exe- 
bot, parſon, 4 ors, | 1 


or any other 


ſole corporation, and his ſucceſſors, for ſuch a number of years, yet it ſhall go to the executors or ad. 
miniſtrators of the leſſee, and not to his ſucceſſors, becauſe a term for years being looked upon as & 
chattel, the exec utors or adminiſtrators are the only perſons the law allows to ſucceed thereto; and this 
ſucceſſion to the chattel cannot be altered or controuled by any limitation of che party: but yet in ſuch 
caſe it ſeems, that the executors or adminiſtrators of the leſſee ſhail hold it in the right of, and as truſtees 
for the ſucceſſ rs; for the book fays, they ſhall have it in auter droit. Co. Lit. 9. a. 46. b. 90. a.— 
But this rule, as to the ſucceſſion of chattels, hath two exceptions : 1. In caſe of the king, who by his 
prerogative may take any chattels in ſucceſſion, and, conſequently, a leaſe made to him and his ſucceſſors 
for years is good; and ſhall go accordingly, and not to his executors or adminiſtrators. Co. Lit go. as 
11 Co. 92 a. —— The ſecond exception is in caſe of the chamberiain of London, who, by cuſtom of 
the city, confirmed by divers acts of parliament, may take chattels in ſuccefſion for the benefit of or- 
phans ; but guere, if this cuſtom extends to leaſes for years, for the books only mention recognizances, 
obligations, &c. which are given or entered into to the chamberlain and bis ſucceſſors, by way of ſecu- 
rity for orphans portions; uære, therefore, if a leaſe may be made to the chamberlain and his ſuc- 
ceffors for years. Cro. Eliz. 464+ 4 laſt. 249. 4 Co. 65. Fulwood's caſe, 


Co. Lit. Another reaſon was, becauſe at firſt theſe leaſes were made but 
25 b. for a ſmall number of years, (for iy Lord Cote tells us, that by 
irror, 164. a 
293. the ancient law of England, no man could have made a leaſe for 
Vent. 33. above forty years at the moſt,) and the reaſon thereof ſeems to 
be, becauſe they were only made to ſerve the occaſions and exi- 
gencies of the lord in cultivating and improving his demeſnes, not 
to borrow money on or raiſe portions for daughters, or ſuch other 
uſes as are now made thereof; therefore there was no need to 
extend them to any great length of time, ſince they might be re- 
newed as often as occaſion required; beſides, the leſſees, if they 
were evicted, being only to recover damages, it would have been 
fruitleſs to prolong leaſes for the term of 1000 years, when the 
perſons who are to poſſeſs under ſuch leaſes had no remedy for 
their damages but by recourſe to the repreſentatives of the ori- 
ginal leſſor. | 
Vide title Alſo, another reaſon might be, becauſe theſe leaſes for years 
* . were under the power of the freeholder to deſtroy by a recovery; 
for the perſon coming in by the recovery, was ſuppoſed to come 
in by title paramount, and fo was not bound or obliged by them, 
and, by conſequence, few could be willing to take leaſes 'for any 
| longer term, which they might ſo eaſily be defeated of. 
Bro. tit. But though in the reign of H. 7. it was reſolved, that the leflees 
1 WM ſhould not only recover damages as a recompence for the poſſeſ- 
198. 220. fion loft, but ſhould alſo recover the poſſeſſion itſelf; and the 
Vaugh.127. ſtatute 21 H. 8. cap. 15. gives the termor power to falſify all 


N manner of recoveries had againſt the tenant of the freehold, upon 


2 Mod. 18. feigned and untrue titles; from whence men began to limit long 
leafes, becauſe by ſach purchaſes they eſcaped the wardſhip, re- 
lief, and other burdens that were annexcd to the ancient tenures 3 
yet no alteration was made in the ſucceſſion to them, the law 
having been formerly ſettled as to that point; and if they had 
not carried the ſucceſſion in the manner they formerly did, they 
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had loit the end of ſuch limitation, 
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Leaſes and Terms for Pears. 3 


And though at this day terms for years are multiplied to a 
much longer duration than they were formerly, and there is now 
ample remedy to recover the term itſelf, yet the ſucceſſion con- 
tinues the ſame; for beſides the reaſons already given, it would 
be inconvenient to have had one rule of N for ſhort terms, 


and another for thoſe that were longer, being all of the ſame na- 

ture, and ſtill no more than leaſes for years; beſides the difficulty 

of fixing the juſt bounds to any preciſe determinate number of [Long 
years, ſince one or two years, more or leſs, would have made me, a 
very little difference in reaſon, and long or ſhort are only terms —— 
of compariſon; as a leaſe for forty years is long with reſpect to conſidered 
one of eight or ten years, and yet ſhort with reſpect to another of (x laſt 

a hundred years; therefore, that there might be an uniformity in f che tie 
the law, all leaſes for years are holden to be of leſs value than has elapſed) 
eſtates for liſe, as being originally of much ſhorter duration, and pot leaſes, 
alſo becauſe they were under the power of the tenant of the free- 10 attend the 
hold to deſtroy, and therefore are conſidered only as chattels, and inheritance. 


caſt upon the executors. | Cowp. 597-] 
We ſhall conſider this head under the following diviſions : 


(A) Of what Things Leaſes may be made for Years. 3-4 
(B) Of the Perſons by whom Leaſes may be made: 
And herein, firſt, of Leaſes by Infants. 44 

() Of Leaſes made by Huſband and Wife: And 


herein, 
5 of Leaſes made by Huſband and Wife by the Common 
W. by 


2. Of Leaſes made by them . purſuant to the Statute of 
32 H. 8. cap. 28. py” 


(D) Of Leaſes by Tenant in Tail : And herein, 


1. What Leaſes Tenant in Tail might have made by the 
Common Law, | 


2. What Leaſes Tenant in Tail may now make to bind his 
Iſſue, ſince the 32 H. 8. cap. 28. 39. 


3. When and in what Caſes the Iſſue in Tail, or Strangers, 
30 be bound by voidable Leaſes made by Tenant in Tail. 


(E) Of Leaſes for Lives or Years by Eccleſiaſtical 
Perſons And herein, 


I. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Satutes, with 
ſome general Obſervations on them. 39 


2, Of the Rules to be obſzrved, and Qualifications requiſite 


to the Perfection of ſuch Leaſes And herein, 
B 2 Rule r, 


Ly 
q 
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f 
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4 Leaſes and Terms for Years, 
Rule I. WWhere an Indenture or Deed is neceſſary. EY; 4 
' Rule 2. When ſuch Leaſes are to begin * And herein, 


1. When ſuch Leaſes as have no Date at all, or a void or 
impoſſible Date, are to begin, . 


2. Such Leaſes as have a good Date, and are delivered on 
the ſame Day; in what Caſes the Day of the Date ot 
Delivery is to be taken incluſive, and in what . Caſes 
excluſive. 575, 


3. Such Leaſes as have a good Date, but are not delivered 

till a Week or Month, Sc. after, when they are to be- 

gin, and how the Declaration on ſuch Leaſes is to be 
_ - | framed. 5 


Rule 3. Within hot Time the old Leaſe is to be ſurrendered ; 
and herein of concurrent Leaſes. 6} . 


Rule 4. That ſuch Leaſes are not to exceed three Lives, or iweniy- 
one Years. J. 


Rule 5, of what Things Leaſes may be made to bind the Succeſſor. 


Rule 65 What ſhall be faid a uſual. Letting to Farm upon tht 
ſeveral Statutes, and by what Perſons. AA: 


Rule 7. What Rent is to be reſerved 2 21054 herein, 


1. That there muſt be a Rent reſerved. #7 


2. That this Rent muſt continue due, and be payable to 
the Leſſors and their Succefſors, 7/7 


3. That ſuch Rent muſt be the ſame, or more in Quantity 
than hath been reſerved within twenty Years next before 
ſuch Leaſe made And herein, 


* 1. What ſhall be ſaid to be the ancient Rent, where 
Variety of Rents have been reſerved, or. ſomething 
formerly reſerved now omitted or varied. 79- 


2. In what Manner ſuch Reſervation is to be made. &. 


3. Where the Addition of more Land, with or without 
the Addition of more Rent, ſhall avoid ſuch Leaſes, 


4. Where a Reſervation of the whole Rent, or only pro 
Rata on a Leaſe of Part, ſhall be good. OF, 


Rule 8. That fuch Leaſes muſt tnot be made oſthout impeachment 
ef Waſte. Sh | = | 
(F) Of Leaſes by Parſons, Vicars, and others, with 
reſpe& to other Qualifications, 2/9 . '; 


(G) Of the Conſent or Confirmatio of others to 


Leaſes made by Eccleſiaſtical Perſons And herein, 
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Leaſes and Terms for Years, 
I. Where Confirmation is neceffary either in reſpect of the 


Leaſes or Eſtates - made, or of the Perſons making the 
ſame, 94 


2. What Perſons are to confirm ſuch Leaſes or 8 and 
in what Manner. a 


3. What Eſtates they who make ſuch Confirmation are to 
have. V. 
4+ At what Time ſuch Confirmation is ta be made, A- 


5. How far a Regard is to be had to the true naming of the 
Corporation or Perſons who do confirm. // {7 


(II) Of void or voidable Leaſes by Eccleſiaſtical 


Perſons: And herein, 


1. Againſt whom Leaſes not purſuant to the Statutes, or 
. defective, are void or only voidable. 


2. By what Means and in what Caſes ſuch voidable Leaſes 
may be made good. 


3. The Manner of avoiding ſuch Leaſes as are only voidable. 


(I) Of Leaſes inade by thoſe who have but a par- 
ticular Eſtate or Intereſt | in the Lands leaſed: And 
herein, 


1. Of Leaſes made by Tenant in Dower or Curteſy. 1 
2. Of Leaſes made by Tenant for Life. / 2 J. 


3. Of derivative Leaſes, or by one 05 is but a Leſſee for 
Years himſelf. / 27. T. 


. Of Leaſes made by a Diſſeiſor or Diſſeiſee. /Z 
Of Leaſes made by Joint-tenants or Tenants i in Common, Jo. 
Of Leaſes made by Copyholders. / 3 2. 

. Of Leaſes made by Executors or Adminiſtrators. 

. Of Leaſes made by a Bailiff of a Manor. — [37. 
9, Of Leaſes made by a Guardian. /2 8 

10. Of Leaſes made purſuant to Authority. 


11. Of Leaſes made purſuant to Powers in private Convey- 
ances and Settlements, /43, 


K) By what Form of Words Leaſes may be made. 


(L) What Certainty is requiſite to Leaſes for Years 


as to their Beginning, Continuance, and Ending: 
And herein, 


1. With regard to the Date of the Leaſe, 
Vol. IV. 


& w Sa +> 


2. With 


33 


is 


' Leaſes and Terms for Years, 


2. With regard to other Circumſtances taken notice of in 
the Deed of Leaſe, whereby to aſcertain the Commence- 
ment thereof. 


3. The Certainty of Leaſes for Years as to their Continu- 
ance. 

4. The Certainty of Leaſes for Years as to their Duration 
and Ending. | 


(M) In what Caſes, and to what Reſpects an Entry 


by the Leſſee is requiſite to the Perfection of his 


Leaſe. | 
(N) Leaſes for Years, when to take Effect as a Re- 


verſion, when as a future Intereſt, and when 


neither the one nor the other. 


(O) Leaſes for Years by Eſtoppel, how far and 
againſt whom ſuch Leaſes are good. 


(P) Leaſes for Years and future Intereſts, how far 
they may be barred or deſtroyed, and how far 
not, and where an Entry before the Term begun 
is a Diſſeiſin. 


(Q) How far, and by what Means, Leaſes for 
Years in Truſt to attend an Inheritance may be 
barred or deſtroyed. | 


(R) Leaſes for Years, when merged by Union with 
the Freehold or Fee. 250. 


(8) Of Surrenders of Leaſes for Vears —And herein, 


1, Of Surrenders in Fact or Expreſs: And here again, 
1. By what Words ſuch Surrender may be made. C. 
2. Upon what Eflate ſuch Surrender may operate. E li. 
2. Of Surrenders in Law, or implied Surrenders: And 
herein, 
1. With regard to Leaſes in Poſſeſſion. 2 / Ze 
2. With regard to Leaſes in Futuro. 2/6, 
3. With regard to the Thing itſelf ſo ſurrendered, Z ij 6. 


(T) Leaſes when determined by cancelling the Deed, 
(T. 2) When forfeited. 2/9. 
(U) Of the Renewal of Leaſes, 2 £ /. 
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Leaſes and Terms for Bears. 


(A) Of what Things Leaſes may be made for 
ET „ 7 EL 
A ſuch time as leaſes for years began to be looked upon 
as fixed and permanent intereſts, and that the leſſees were 
ſulficiently provided to defend themſelves, and their poſſeſſions, 
againſt the acts and incroachments as well of the leſſor as of 
ſtrangers, men found it their intereſt to improve and encourage 
this ſort of property, and therefore extended it to all forts of in- 
tereſts and poſſeſſions whatſoever, being led thereto by that known 
rule, that whatſoever may be granted or parted with for ever, 
may be granted or parted with for a time; and therefore not only 
lands and hoyſes have been let for years, but alſo-goods and chat- 
tels, though the intereſt of the leſſee therein differs from the in- 
tereſt he hath in lands or houſes ſo let for years: for if one leaſe 
for years a ſtock of live cattle, ſuch leaſe is good, and the leſſee 
hath only the uſe and profits of them during the term; but yet 
the leſſor hath not any reverſion in them to grant over to another, 
either during the term or after, till the leflee hath re-delivered 


them to him, as he would have of lands in caſe of ſuch leaſe for 


years, for the leſſor hath only a poſſibility of property in caſe 
they all outlive the term; for if any of them die during the 
term, the leſſor cannot have them again after the term; and dur- 


Godb. 112. 
Leon. 42. 
Owen, 139. 


8 


Co. 16, 17. 
yer, 56. a. 


110. a. 
212. b. 
Bro. tit. 
Leaſes, 23. 


2 


ing the term he hath nothing to do with them, and, conſequently, 


of ſuch as die, the property reſts abſolutely in the leſſee: ſo, 
whether they live or die, yet all the young ones coming of them, 
as lambs, calves, &c. belong abſolutely to the lefſee as profits 
ariſing and ſevered from the principal, fince otherwiſe the ſeſſee 
would pay his rent for nothing; and therefore this differs from a 
leaſe of other dead goods and chattels; for there; if any thing be 


added for the repairing, mending, or improving thereof, the leſ- 
ſor ſhall have the improvements and additions, together with the 


principal, after the leaſe ended, becauſe they cannot be ſevered 
without deſtroying or ſpoiling the principal; neither is the ſuc- 
ceſſion of young ones, in caſe any of the old ones die, to be re- 
ſembled-to a corporation aggregate, whereof. when any die, thoſe 
that ſucceed ſhall be ſaid part of the ſame corporation, for the 
corporation, in its publick capacity, never dies; but this being a 
leate of ſuch and ſuch individual cattle, when any of them die, 
the poſſibility of reverting property, which was left in the leflor, 
is determined and at an end, But the leſſee in fach cafe cannot 
kill, deſtroy, ſell, or give them away, during the term, without 
being abe to an ackion of treſpaſs, as it ſhould ſeem; but in 


caſe of a, leaſe: of a houſe, together with goods, it is uſual to 
make a ſchedule thereof, -and affix it to the leaſe, and to have a 
covenant from the leflee to re- deliver them at the end of the term, 
and without fuch covenant. the leſſor could have no other remedy, 


If 


but trover or detinue for them . ended. 
2 x 1 4 


Bull. 7. 


lee ſt. 


8 AT 'eates and Terms for Years. 


Bro. tit. If one hath a corody for life, he may let it to another, or to 
Leaſt, 40. the grantor himſelf; ſo may the grantee of houſe- bote, or hay- 
| bote; but in caſe ſuch leaſe be to the leſſor himſelf, rendering 
rent, he can only have them by way of retainer, being to ariſe 

out of his own proviſion, or his own land. 


Ha 357 But as to lands or other things of inheritance, as they may be 


granted or departed with for ever, ſo they may for a time, and, 
conſequently, may be leaſed for years in all caſes where no incon- 
venience or injury to the publick is like to enſue; for then mens 
private intereſts muſt give way to the publick, and what might 
otherwiſe in its own nature be good and allowable, muſt upon that 
account be diſallowed and ſtand condemned; wherefore it having 
been ſettled, that all leaſes for years were but chattels, and as 
ſuch ſhould go to executors or adminiſtrators, the firſt caſe where- 
Co. 9. in we find any objection to a leaſe for years is, that of the office 
0 Abr. of Marſhal of the King's Bench Priſon, for that being an office 
Rot ab... of great truſt, concerning the adminiſtration of juſtice in the 
153- Sir keeping of priſoners, if it ſhould be granted for years, it might be 


8 injurious to the publick, by being in ſuſpence till probate of the 


Cro. Car. will or adminiſtration taken out; and if the officer ſhould die in- 


8 tion, then there would be no officer at all, and executors or ad- 
3 Mod. 145. Miniſtrators would be in by act of law, without allowance of the 
court: alſo, it might be a queſtion, if ſuch office ſhould not be 
forfeited by outlawry, or be aſſets in the executor's hands; and 
many other inconveniencies would follow, if ſuch grant for years 
(a) In zCha. were allowed: for the ſame reaſon it was holden likewiſe, that 
*r bean, the offices of cuſlos brevium, chirographer, clerk of the pipe, of 
Land Aura the king's ſilver or of the crown, remembrancer or chamberlain 
cellor, that of the Exchequer, prothonotaries, and other offices in the ſeveral 
wary yer courts of juſtice, cannot be granted for years; and though the 
a gaolerſhip Offices of ſheriff and coroner were granted for years, till re- 
not grant- ſtrained by 14 E. 3. cap. 7. yet it was never debated what incon- 
3 veniences might enſue by allowing thereof. And theſe reaſons 
eaſily ſipt held equally good againſt granting the office of warden of the 
over. Mlect, or any other (4) gaolerſhip. 
6 Mod. 57. And although it hath been reſolved, that the office of Mar- 
Su ge ſhal of the King's Bench priſon cannot be granted for years, yet 
— it hath been holden, that a leaſe thereof ſor years during the life 
W. 3. c. 27. of the grantee is good; for hereby the danger of the office going 
ant 27 ©-2- to executors is avoided, which the book ſays is the ſole reaſon why 


„17, with 
reſpetro the office is not abſolutely grantable for years. 


Fon debted, ſo that none would prove his will, or take out adminiſtra» 


this office.] 


Raym. 2:6. Alfo it appears, that the dean and chapter of We/tminſler made 


12 55 a leafe for years of the Gatehouſe-priſon, and the leſſee had com- 
The King mitted ſeveral offences which amounted to a forfeiture, for which 


v. Laly the office was ſeized, but no (+) objection made to its being let 
Broughton. for ears. | 

(b) Pore: - : : 
There ſeems © difference between Sir George Reynolds's caſe and this, becauſe in Sir George Reynolds 


caſe the grant for years was jm the crown, in whom all offices, in relation to the adminiſtratios of 


juRice, ate originally and inberratly lodged; and therefore, zur the croawn to grant out ſuch office for 
. | yearly 
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Leales and Terms for Years, 9 
vears, may be liable to the objections before mentioned ʒ but in this caſe the dean and chapter are the im- 
mediate grantees of the crown, and they have the office to chem and their ſucceſſors for ever in feg, and 
are perpetual gaolers themſelves, and anſwerable to the crown, notwithſtanding any ſuperior leaſe to 
another; and therefore they always take ſecurity of ſuch under-leflee for their own indemnity. 


But ſuch offices as do not concern the adminiſtration of juſtice, Hard. 46. 
but only require {kill and diligence, may be granted for years, be- Jones and 
cauſe they may be executed by deputy, without any inconveni- | 
ence to the publick : 'Therefore, where a grant for years was made 
of the office of garbler of ſpices in London, it was adjudged to be 
a good grant, or at leaſt a good appoinment for years, within the 
intent of the ſtatute 1 Fac. 1. cap. 19. 

The office of printer was granted for years, 6 Car. 1. and held Had. 352. 
a good grant, being but an employment: So, the office of poſt= 
maſter was granted to the Lord Stanbope for years, and held good. ; 

The office of regiſtrar of policies of affurance in London con- Hard. 351. 
cerning merchants was granted by the king for years, and ad- 35+ 357- 
judged to be a good grant, becauſe it did not concern the admi- 
niſtration of juſtice in any court, but required only the ſkill of 
writing after a copy : So, the office of making and ſealing /ub- 
penas was granted for years, and allowed to be good; and there 
ſeveral precedents are cited of offices granted for years; as, firſt, 
offices in which the ſafety of the realm was concerned, as the 
office of the warden of a haven or port by H. 6. of gunpowder by 


1 Car. 1. of making gunpowder by Car. 2. Alſo, offices concern- 


ing the trade of the realm have been granted for years; as 1 H. 7. Dyer, 303. 
of the exchange of money; 18 H. 8. of gager; 17 Rich. 2. of | Kb 5. 
intruſted ; of the letter-office, 3 Car. 1. Alſo, offices in courts 
of juſtice have been granted for years; as the office of ſurveyor 
of the green wax, of the fixpenny writs in Chancery and /1ub- 
penas, of comptroller and cuſtomer, and of making out proceſs 
in C. B. All theſe, and ſeveral others, have been granted for 
years; but no diſpute having been made of the validity of them, 


how far ſome of them would hold at this day, may be a queſtion. 


But where one made a grant for years of the ſtewardſhip of a 2 Lev. 245, 

court-leet and court-baron, this was holden void as to the court- 2 Jon. 126. 
l 277 : Howard and 

leet, being a judicial office, but good as to the court-baron, be- Wood. 
ing only miniſterial, and the ſuitors judges thereof; but the grant 
appearing afterwards to be for years determinable upon the death 
of the lefſee, it was holden good for both, becauſe there was no 
danger of its coming to executors or adminiſtrators. E 


One Mrs. Dennis was found by office to be an idiot a nativitate; 2 Chan. Ca, 


the king grants the cuſtody of body and eſtate to Sir Alexander Prodgers v. 


Frazier, his executors and adminiſtrators, during the idiotcy ; Sir rs — df 


Alexander dies, and then the king grants the cuſtody. to Mr. 9. 137. 
Prodgers ; and whether he or the executrix of Sir Alexander had ** © 
the better title, was the queſtion. It was ſaid to be a truit in the 

king, and therefore not grantable to executors or adminiſtrators, 

and that if the grantee die inteſtate, there would be none to take 

care of the idiot. On the other fide it was ſaid, that the king 

had not only a truſt, but an intereſt, and might have diſpoſed — 
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Leaſes and Terms for Pears. 
the profits to his own uſe, or have granted them over as he 
thought fit, in caſe of an idiot, though it was otherwiſe in caſe 
of a lunatick; and that being a chattel, it ſhould naturally go to 
executors; and to this opinion my Lord Chancellor inclined, but 
directed the validity of the patent to be tried at law: and (a) in 
B. R. the grant to Sir Alexander was holden good ; for the kin 
has the ſame intereſt in an idiot that he had in his ward, which 
always went to the executor of his grantee, though it was other- 
wiſe in the caſe of a lunatick. 8 

The office of park-keeper was granted for years, and no objec- 
tion made to it; for this does not concern the adminiſtration of 
juſtice, but only requires diligence and care. 


Dignities or honours cannot be granted for years; as to be. 


earl, duke, baron, Sc. becauſe then they muſt go to the execu- 
tors or adminiſtrators, whilſt the eſtate that ſhould ſupport them 
would go to the heir, and ſo introduce confuſion and abſurdity. 

By the 23 H. 6. cap. 10. it is provided, “ That no ſheriff thall 
let to farm in any manner his county, nor any of his bailiwicks, 
hundreds, or wapentakes ;” which proves that before this ſta- 
tute it was not unuſual to let them to farm. 

By the 12 Car. 2. cap. 23. f 27. the lord treaſurer, or com- 
miſſioners of the treaſury for the time being have power to let 
to farm all or any the rates or duties of exciſe upon beer, ale, 
cyder, and other liquors therein mentioned, ſo as the ſame exceed 
not the term of three years ; without which clauſe the treaſurer 
or commiſſioners of the treaſury could not have made ſuch leaſe, 
though perhaps the king himſelf might, having the abſolute in- 
tereſt and ownerſhip therein. 

By the 12 Car. 2. cap. 25. { 3. power is given to the king's 
agents for the granting of wine licences to any perſon or perſons 
for any time or term not exceeding twenty-one years, if ſuch 
perſon or perſons ſhall ſo long live, upon ſuch rent as ſhall be 
agreed on, to be paid half-yearly ; ſuch licences are not to be 

ranted to any but thoſe who perſonally uſe the trade of ſelling 
5 retail, or to the landlord of fuch houſe, nor ſhall the ſame be 
lignable, or of any benefit but only to the firſt taker. 

By the 22 &' 23 Car. 2. cap. 14. $6. power was given to the 
maſter and chaplains of the Savoy, to encourage the rebuilding 
thereof, to demiſe any of the lodgings for any term not exceed- 
ing forty years, under ſuch rents as they could procure, without 
renewing. 

[By 2 27 G. 3. c. 26. the lord treaſurer, or commiſſioners of 
the treaſury for the time being are empowered to let to farm 
— 8 term, not exceeding three years, the duties upon paſt» 
horles.] | | 
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(B) Of che Perſons who may make Leaſes: And 
herein, firſt, of Leaſes made by Infants. 


A® to leaſes made by infants, or ſuch as are under the age of 
twenty-one years, what ſeems moſt conſiderable is, whether 
any, and what lgaſes for years made by ſuch are abſolutely and 
1% facto void, or only voidable by them; about which the opi- 
nions of the books ſeem a little unſettled, : 

Some opinions are, that all leaſes for years made by infants Moor, tog. 
(a) without reſervation of rent, are abſolutely void, and not _— w-_ 
merely voidable. Roll. Rep. 
441. (a) So, if a tiifle only had been reſerved, as a pepper corn. Mod. 263.—But that a leaſe made 
by an infant to try his title is good, though no rent be reſerved. Moor, 105. 2 Leon. 216. Noy, 130. 


Other opinions there are, that leaſes for years in general by in- Lit. $ 547. 
fants are only voidable, and not void, without taking notice whe- 8 45* 
ther any rent were reſerved on ſuch leaſes or not; and ſome even Le.. 
ſeem to hold, that though no rent at all be reſerved, yet the leaſes m_ 78, 
are not thereby abſolutely void, but only voidable by the infants {Th _ 
when they come of age, and that they may confirm the fame at been con- 
their full age by accepting fealty, which is at leaſt incident to nad da 


every leaſe. from the court in the caſe of Zouch v. Parſons, 3 Burn, 1806. 


Alſo, moſt of the books agree, that if a rent were reſerved Bro. tit. 
on ſuch leaſe for years, then it would be only vbidable by the in- 2 Do 
fant at full age, without ſaying how it would be if no rent at Rol. Ade. 
all were reſerved, unleſs by implication that it would be void in 729, 73s 


ſuch caſe, 3 P. Wms. 210. 


But all the books agree, that if an infant make a leaſe for years, 5 Co. _w 
he cannot plead non ef fuctum, but muſt avoid it by pleading the 3 ff. 4 
ſpecial matter of his infancy; which ſeems to favour the opinion 132. 

of thoſe who hold, that the leaſe is not abſolutely void; for if the Cro. Elis. 


leaſe were abſolutely void, there does not ſeem to be any good bal 


reaſon why he might not plead non eff factum, as a feme covert 10 co. 43. 
certainly may do in ſuch caſe, whoſe leafe is abſolutely void, ſo ide head 


that no acceptance of rent after her huſband's death can make it % 


good, | 2 pup A 
An infant copyholder without licence of the lord made a leafe Latch: 199. 
for years by parol, rendering rent, and at full age was admitted, Fo: 3942 
and accepted the rent, and then ouſted the leſſee: and in this Aſhfield. 
caſe, though it was agreed, that a leaſe for years, rendering rent, Noy, 9a. 
by an infant, of freehold lands was only voidable, yet it was — 
urged that in caſe of a copyhold it would be otherwiſe, becauſe ghich tan 
the leaſe not being warranted by the cuſtom would be a diſſeiſin to book fays, 
the lord, and, conſequently, a forfeiture of his copyhold,” which ney gl 
ing a great miſchief to the infant, the court ought rather to forfeiture as 
help him, by adjudging ſuch leaſe to be abſolutely void : but, not- tothe lord, 
withſtandiag this, it was adjudged that the leaſe was a good leaſe N 
till avoided, and that a leaſe for years by a copyholder without were, yer it 
a as licence 


- 2, FE 1 
* 


3 


— 
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was a good licence is not a diſſeiſin; and admitting it ſhould be a forfeiture 
leaſeasto in this caſe, yet if the lord enters for it, the infant may re-enter 
and that for upon him, and ſo is at no miſchief; and that the infant having (C) 
this reaſon accepted the rent at full age, he had made it good and una- 


principaly voidable. 


. 


—— tuch acceptance made it good. | 3. 
. Cro. Jac. If an infant takes a leaſe for years of lands, rendering rent, T 
m _— which is in arrear for ſeveral years, then the infant comes of age, 1 | 

F-* and ſtill continues the occupation of the land, this makes the leaſe c 
Biounl. good and unavoidable, and, by conſequence, makes him charge- 5 
2 Bult. * able with all the arrears incurred during his minority; for mou wy 
Roll. Abr. at full age he might have departed from his bargain, and thereby + 
731+ S. C. have avoided payment of the arrears which the leſſor ſuffered to 4 
Kiudsed. incur during his minority, yet his continuance of poſſeſſion after = ; 
his full age ratifies and affirms the contract ab initio, and ſo gives di p 
remedy for the arrears of rent incurred from the time of the ary 
contract made. WD 
i Dat. 64+ But if an infant poſſeſſed of a term for years ſells it for money, bar 
if kun. and after he comes of full age receives part of the money for it, ys 
> . he ſhall avoid the grant notwithſtanding; for the contract, as ſaid, 7 
i | being void in the commencement, it cannot be made good by any = 
| ſubſequent act. N 0 5 
| | Co, Lit. By cuſtom in ſome places an infant ſeiſed of lands in ſocage TR 
| 5+ K. may at the age of fifteen years make a leaſe for years, which ſhall eit 

b bind him after he comes of age; for the cuſtom makes fifteen his i. 
| full age for that purpoſe. - TE: 
fl 4L0n.4 An infant made a leaſe for years, and at full age ſaid to the = 
jt leflee, God give you joy of it ; this was holden by Mead a good af- * 
firmation of the leaſe; for this is a uſual compliment to expreſs fer 

one's aſſent and approbation of what is done. * 
A [The father of an infant leaſed his ſon's lands for 20 years, and ow 
om. at full age the ſon, upon the back of the indenture, releaſed all FY 

his right to the defendant : it was holden by Wray, J. that this 8 

leaſe was made by the father, as guardian, and voidable by the 18 
ſon; and that the indorſement by the ſon was a good aſſign- to. 

| ment.) 

Plow, 212, If the king within age makes a leaſe for years, this is binding a 
Oyer, 209+ preſently, and cannot be avoided by him, either during his mi- vi 
.Duchy of nority or when he comes of age; for the politick rules of go- 11 
£xncatter, vernment have thought it neceflary that he, who is to govern and jo 
| manage the whole kingdom, ſhould never be conſidered as a mi- ih 
nor, incapable of governing himſelf and his own affairs. th 
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(C) Of Leaſes made by Huſband and Wife: And 


herein, | 
1. Of Leaſes made by Huſband and Wife by the Common Law. 


ſerving rent, that this is a good leaſe for the whole term, unleſs the [8 att 


wife, by ſome act after the huſband's death, ſhews her diſſent there- Bo j Ws 
ilk 
the leaſe is thereby become abſolute and unavoidable z the reaſon 2 


whereof is, that the wife, after her intermarriage, being by law Flow. 137. 


to avoid ſuch leaſe, notwithſtanding her joining therein, then it 
is ſo abſolutely defeated ab inirio as to her, that ſhe may plead non 
demiſit, becauſe as to any intereſt that paſſed from her the did not 
demiſe, nor in truth had any power to contract, but the whole 
intereſt paſſed from the "huſband, and the leſſee is in merely by 
virtue of the huſband's contract; and yet, becauſe the leſſee by. 
his acceptance of ſuch leaſe admitted them both to have power to 
Join therein, he muſt accordingly, during the coverture, declare of 
the leaſe by them both, as an eſſential part of the deſcription of 
the leaſe whereby he makes title. | . 

But the indenture or deed poll, whereby ſuch leaſe was made, 2 Co. 6t. 
being no eſſential part either of the deſcription or leaſe itſelf, be- Fee 2 2 
cauſe the huſband during the coverture might haye made it by Leon. 192. 
parol only; therefore, it is neither neceſſary nor uſual for the Cre. Els. 
leſſee in his declaration to make any mention thereof. 435: — 
| 110. 112. Cro. Car. 527. 

So alſo, if the wife's part in ſuch leaſe were merely void, and Yelv. 2. 
her joining therein would have no effect to help the define 2 


4 
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of the leaſe, then the lefſee ought in his declaration upon ſuch 


leaſe to leave out the wife, otherwiſe his inſerting of her as one of 


the leſſors will vitiate his declaration: therefore, where the huſband 
and wife ſealed a leaſe for years of the wife's lands, and at the 


ſame time executed a letter of attorney to a third perſon to deliver 


ſuch leaſe as their deed to the leſſee, which he did accordingly, 
and then the leſſee brought an ejectment, and declared of this 7 
baron and feme ; to which not guilty being pleaded, this ſpeci 

matter was found ; the court, after argument, gave judgment that 
the plaintiff had failed in his declaration, becauſe, as this cafe was, 


it was only the leaſe of the huſband ; for the delivery of the deed 


being eſſential to make it a complete deed, this ought to have been 
done by the wife herſelf in perſon ; for ſhe not being ſui juris 
could not by ſuch letter of attorney delegate any power or autho- 
rity whatſoever to another, but ſuch delegation was merely null 
and void ; and, by conſequence, the attorney's delivering it in her 
name was to no purpoſe, but it was only the leaſe of the huſband, 
as being only effectually delivered by him; and, therefore, the 
plaintiff ought to have declared accordingly ; for upon the matter 
it was no leaſe by the huſband and wife, and then the plaintiff de- 
claring upon it as ſuch, hath failed in his deſcription of the leaſe 
whereon he was to recover. - | 
Accordingly in another caſe, where in ejectment the plaintiff 
declared on a leaſe by the huſband only, and not guilty pleaded, the 
like ſpecial matter was found as in the former cafe, and exception 
taken to the declaration, becauſe the wife was omitted; yet the 
court held the declaration good, and diſallowed the exception, be- 
cauſe her manner of joining in the leaſe was merely void, as if ſhe 
had not been named therein, and then the plaintiff in his deſeriꝑ- 
tion of ſuch leaſe did well to omit her. 
But now if the huſband and wife join in a leaſe for years by parol 
of the wife's lands, rendering rent, or if the huſband folely make 
ſuch parol leaſe, rendering rent, this determines abſolutely by 
his death, ſo that no acceptance of rent, or other act done by the 
wife, will prevent its avoidance ; the reaſon whereof given in the 
books is, that her aſſent oupht to appear to be given at the time 
when the leaſe was made, which without ſome deed or inſtrument 
in writing it cannot do; but this ſeems a very indifferent reaſon, 
when in the caſe of a leaſe for years by the huſband, ſolely by 
deed, her aſſent appears not at all, but rather the contrary z and 
et ſhe may affirm ſuch leaſe, if ſhe thinks fit, after his death, as 
well as if the had joined therein; therefore a better reaſon for this 


diſtinction ſeems to be, that the inheritance and right of the 


eſtate continuing ſtill in the wife, notwithſtanding the intermar- 
riage, if the huſband does nothing to diſcontinue or deveſt that 
eſtate, all charges of his thereout fall off with his death, which 
determines his power and intereſt over the eſtate ; but a leaſe for 

ears being an immediate contract for or diſpoſition of the land 
itſelf, if the ſame appears in writing duly executed, ſo that there 
can be no variation or deviation therefrom attempted by the leſſee 


after che huſband's death; the law ſo far gives — > 


Leaſes and Terms for Years. 
ſuch leaſe, for the encouragement of farmers and huſbandmen, 
that the ſame ſhall continue in force till the wife's actual diſſent 


or diſagreement thereto z but becauſe there can be no ſuch cer- 


tainty of the terms of a parol leaſe, when nothing ap in writ- 
ing to manifeſt them; therefore they, like other charges of the 
huſband, fall off and drop with his eſtate or intereſt therein. 


If the huſband and wife make a leaſe for years of the wife's Hut. 102. 


land, without reſervation of any rent, yet it hath been adjudged 
that this is a good leaſe by them both during the coverture, and 
that the wife, after the huſband's death, may affirm the ſame by 
acceptance of fealty, or bringing an action of waſte ; ſo that the 
reſervation of rent is not eſſential to the exiſtence or continuance 
of ſuch leaſe after the huſband's death, but only a writing atteſt- 
ing the ſame, and the wife's allowance and approbation thereof; 
for as the huſband made ſuch leaſe at firſt, without any reſerva- 


Cro. Elis. 
112. Jack- 
ſon and 
Morcant. 


tion of rent; ſo the wife, if ſhe thinks fit, may continue the leſſee 


in poſſeſſion, after his death, upon the ſame terms. 

The huſband being ſeiſed of copyhold lands in right of his wife 
in fee, makes thereof a leaſe for years, not warranted by the 
cuſtom, which is a forfeiture of her eſtate; yet this ſhall not bind 
the wife, or her heirs, after the huſband's death, but that they may 
enter and avoid the leaſe, and thereby purge the forfeiture; and 
the diverſity ſeems between this act, which is at an end when the 
leaſe is expired or defeated by the entry of the lord, or the wife, 
after her huſband's death, and ſuch as are a continuing detriment 
to the inheritance ; as wilful waſte by the huſband, or ſuch acts 
as tend to the deſtruction of the manor, as non-payment of rent, 
denial of ſuit or ſervice; ſuch forfeitures as theſe bind the inhe- 
ritance of the wife after her huſband's death; but in the other 
caſes the huſband cannot forfeit by his leaſe more than he can 
grant, which is but for his own life. 

If the huſband, ſeiſed of a copyhold manor in right of his 
wife, lets copyhold land, parcel thereof for years, by indenture, 
and dies, this ſhall not deſtroy the cuſtom of demiſing by copy, 
becauſe the wife may enter and avoid that leaſe, the huſband 
having no power by his own act or diſpoſition to bind the 
inheritance of the wife. : 

A man ſeiſed of lands, in right of his wife, makes a leaſe for 
years thereof by parol, and then he and his wife levy a fine to a 
ſtranger, and die: it was adjudged, that the conuzee of the fine 
ſhould avoid this leaſe ; for being made by parol only, it was ab- 


ſolutely void as to the wiſe, ſo that no acceptance, or act of hers, T 


after his death, could make it good; and then the conuzee, who 
came in wholly by the wife, hall take advantage thereof as the 
wife herſelf ſhould have done, for the huſband's joining in the fine 
was only for conformity; for the whole eſtate and inheritance 
paſſed from the wife, and nothing from the huſband ; and of void 
acts, or when they begin to be ſo, ſtrangers may have the 


nefit. 


2 Roll. Rep. 
344. 351. 
Cro. Car. 7. 
Savern and 
Smith. Cro. 
Eliz, 1 . 
Head and 
Chaloner, 

4 Co. 27» 


But where the huſband and wife by indenture made a leaſe for 3 Leon. 153. 
ninety-nine years of the wife's lands, though without reverſion of C Elis. 


5 rent, 
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16 : Leaſes and-Terms for Years, | 
and Oliver. rent,-and after joined in levying a fine of the reverſion to a ſtranger; 
— the better opinion was, that the conuzee ſhould hold ſubject to this 
toboth 1. leaſe, for being by indenture, it was not abſolutely void, but only 
porter. voidable by the wife after her huſband's death; and then when 
ſhe joins in a fine of the reverſion, before her time of election for 
avoidance thereof comes, this deſtroys her own power of election, 
becauſe now ſhe has nothing more to do with the eſtate z and it 
cannot transfer a like power of election to the conuzee, becauſe 
that was a thing merely in action, and peculiar to the wife, in re- 
gard of her coverture, and, conſequently, the leaſe is become ab- 
ſolute, and the conuzee ſhall hold ſubject thereto. 
Cro. Iac. A. and B. jomt-tenants for their lives; A. takes C. to huſband 
417. Roll. and they, by indenture, let their moiety for twenty-one years, re- 
wr don ſerving rent; then the wife dies, and B. the ſurviving joint» 
3 Bulſ. 272. tenant, would have avoided this leaſe, as the wife might have done 
Roll. Abr. if ſhe had ſurvived her huſband : but it was adjudged, that the 
> Mod. 300. leaſe being only voidable, and not void, qucad the wife, by her 
Yuare, if death this pgwer of avoiding it is gone, and cannot be transferred 
_ gm to the ſurviviſts-joint-tenant, who claims not under, but paramount 
= OR her; and then the leaſe is become unavoidable during the life of 
whatreme- the other joint-tenant, for the leaſe being good at firſt, the wile's 
dy for the diſagreement to make it void, was more neceſſary than her agree- 
ved after the ment was to make it good. 


wife's death, for the reverſion to which it was incident goes to the ſurviving joint-tenant; but he being 
in of that by title paramount, the leaſe has nothing to do with the rent, and the huſband, for want of a 
reverſion, can neither diſtrain nor avow for the ſame. But guere, if he may not maintain an action of 
debt or covenant in law, or expreſs covenant for payment of the rent, if there were any; & wide Bro; 
tit. Leaſes, 4. Det. 7. Dyer, 28. b. 29. a, Roll. Rep. 442. 


Oro. Elis. Huſband and wife, joint-tenants for ſixty years, if ey or Els 
| * "rag ther of them ſo long live, the huſband by indenture lets the land 


Grule and for fifty years, to commence immediately after his deceaſe, and 
Locroft. dies, the wife ſurvives; and if this was a good leaſe to bind the 
CIS wife, was the queſtion. It was objected, that it could not bind 
72 the wife, becauſe it was not to commence till after the huſband's 
death; that he might have outlived the whole term; and there» 
fore it was as if he had granted the term to commence after his 
death; which being but a grant of bare poſſibility, had been clear» 
ly void. 2. It was objected, that the huſband dying before the 
leaſe took effect, the intereſt in the whole term veſted in the 
wife by ſurvivorſhip, and then the huſband's diſpoſition, which 
took not effect till his death, came too late to prevent it. But, 
notwithſtanding, it was adjudged to bg a good leaſe, and not liks 
the caſe put of a grant of his term after his death, for there no- 
thing paſſed till his death but a bare poſſibility only; but here 3 
good term is created in intereſt preſently, to take effect in pol 
ſeſſion after his death. As to the ſecond point, the huſband 
having an intereſt to diſpoſe of, he might in his life-time, have 
diſpoſed of the whole term, and it would have bound his wife; 
then here when he hath, by an act executed in his life-time, di 
poſed of an intereſt in part of the term; this, by the ſame reaſon, 
muſt be good, and binding upon his wiſe, \ 
5 n Huſband 
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Leaſts and Terms for Years. 17 
Huſband and wife made a leaſe for years, by indenture, of the Dyer, 159. 
witc's lands, reſerving rent; the lefſee enters; the huſband, be- Roll, _ | 
fore any day of payment, dies; the wife takes a ſecond huſband, Reb. When £2 
and he at the day accepts the rent, and dies: it was holden, that S. C. ted. 

the wife could not now avoid the leaſe, for by her ſecond mar- 
riage ſhe transferred her power of avoiding it to her huſband, and 
his acceptance of the rent binds her, as her own before ſuch mar- 
riage would have done; for he by the marriage ſucceeded into 
the power and place of his wife, and what ſhe might have done, 
cither as to affirming or avoiding ſuch leaſe, before marriage, the 
ſame may the huſband do after the marriage. | 

A woman, guardian in ſocage, marries and joins with her Plow, 293s 
huſband, by indenture, in making a leaſe for years of the ward's Prog 
lands, yet after her huſband's death ſhe may avoid the ſame ; for If. 351.4. 
though the huſband has abſolute power to diſpoſe of all chattels, Roll. Abr. 
either real or perſonal, whereof he is poſſeſſed in right of his- wife, 343. 
and the wardſhip of the body and land, in this caſe, is but a 


chattel; yet the wife being poſſeſſed of it in right of the infant, 


and accountable to him for the profits when he comes of age, the 
huſband's diſpoſition ſhall not bind her after his death, but that 
ſhe may avoid it in right of the infant, whoſe guardian ſhe ſtill 
continues to be; and her own joining in the leaſe was not mate- 
rial, becauſe ſhe was then under coverture, and had no diſpoſing 
power at all. 

As the wife's acceptance of rent or fealty, c. will make good 3 Bult 274. 
and unavoidable leaſes for years, made by her and her huſband, Rol. Rep. 
or by her huſband ſolely, if they be by indenture or deed poll; ſo if . 
the wife die before her huſband, the ſame election and power of 


' affirming or avoiding ſuch leaſes deſcends to her iſſue or heir; for 


ſuch leaſes are , till thoſe who ſucceed to the eſtate defeat 
and avoid thews by their diſagreement thereto, | 

Therefore, where a woman tenant in tail, having iſſued by a Yelv. 78. 
former huſband, after his death married a ſecond huſband, and 8 
they, by indenture, joined in a leaſe for years of the wife's lands, . 
rendering rent, and then the wife died without iſſue by the ſecond 
huſband, ſo that he was not entitled to be tenant by the curteſy, 
t was holden, that till the iſſue by the firſt huſband entered, this 
leaſe remained good; and therefore, the huſband there recovered }. 
in an action of coyenant againſt the leſſee, upon ifſue found for 
him, that there was no entry made by the wife's iſſue, becauſe 
till then the leaſe was ſtill ſubſiſting, and conſequently, the leſſee 
bound by his covenants in fuch leaſe. "fs 

So, where a man, ſeiſed of land in right of his wife, makes a 9 H. 6. 44. 
leaſe for years, rendering rent, and then his wife dies without Bro. ut. 
iſſue by him, whereby he is not tenant by the curteſy, but his 
eſtate determined; yet he may avow for the rent till the heir hath Vaugb. 46, 
made his actual entry, becauſe the leaſe was at firſt good, and wee 
drawn out of the ſeiſin of the wife; and therefore, till the entry : 
of the heir, remains good between the leſſor and leſſee, fo that 
the leſſee may maintain an action of covenant, and the leſſor 
diftrain and ayow for the rent, till the heir hath entered. 


Vor. IV. C ' Of | 
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Of Leaſes made by Huſband and Wife purſuant to 32 H. 8. c. 29. 


32 H. 8. This ſtatute hath made an alteration in the common law, and 
Ce 28. enabled all huſbands, ſeifed of lands in right of their wives, to 
make leafes for twenty-one years, or three lives, obferving the 
directions therein mentioned; which leaſes bind the wives and 
their heirs, fo that they cannot now, after the huſband's death, 
avoid ſuch leaſes as they might have done at the common 
law; but if the directions in that ſtatute are not obſerved, then 
the common law takes place, and the wives and their heirs are at 
liberty to avoid ſuch leaſes in the fame manner as they might lave 
done before. | 

But as to the ſeveral qualifications requiſite to make fuch leaſes 
good and binding, they being treated of at large under the head 
of Leaſes by Eccleſiaſtical Perfons, letter (E), we fhall here only 

inſert one caſe for the better underſtanding of the ſtatute. 
Cro, Car. Huſband and wife, the huſband purchaſed land to him and his WW his 
22. Smith wife, and their heirs, and afterwards he, without his wife, lets mar 
This aſe this land for ſixty years, (a) if they ſhould ſo long live, rendering and 
was never 290 J. per ann. rent at the two uſual feaſts, during the term; then ¶ out 
— for, the huſband dies; and if this leaſe ſhould bind the wife, by the or it 
— 2 H. 8. c. 28. was the queſtion? And it was holden by three WW ble « 
Lord Ho- Juſtices that it ſhould ; for the words of the act are, That all WW tena 
bar's & leaſes to be made by any perſon or perſons having any eftate of inherit» Wh one 
— we ance in foe:fimple or fee-tail, in the right of their ares, or jointly ub "Ive 
dic was their wives, of an gate of inheritance, made before the coverture or af- WM *<alc 
— ter, ſball be good, provided that the wife be made a party to every ſuch I void 
was after. deaſe to be made by her huſband of any manors, & c. being the inherit» men 
wards ended ance of the wife ; and that every ſuch leaſe be made by % dente in the WW wou! 
- 1, name of the huſband and wife, and ſbe to ſeal the ſame, and that the pain: 
a) Note; rent be reſerved to the huſband and wife, and to the heirs of the «wife, prec⸗ 
e according to her eftate of inheritance therein; ſo that the wife is ap-: fore, 
9 pointed to join only when ſhe hath the ſole inheritance by the ap- JW 'ooke 
— pointment of the rent, to be referved to the heirs of the wife, and Wh the t. 
if, &c. as not when ſhe hath a joint eſtate, as in this caſe; and then clearly, , as 


on by the body of the act, the leaſe by the huſband ſolely is good, and ¶ or av 


the leaſe, e proviſo doth not extend to it. iſſue 
which, as it ſeems, determined by che death of either of them. Cro. Jac. 378. 5 Co. ge niene 
| | \, ſtatut 

| - 0 J . the If 

(D) Of Leaſes by Tenant in Tail: And herein, I *ccor, 

as he 

1. What Leaſes Tenant in Tail might have made by the Common I the re 

Law. an aq 


Co. Lit, JF tenant in tail aſter the tatute de donis had made a leaſe fo the le 
years, and died, this leaſe was not abſolutely determined by his i quence 

death, but the iſſue in tail was at liberty either to affirm or avoid it I life. 
as he thought fit; and the reaſon why ſuch leaſes for years were lt t 
not holden to be abſolutely determined by the death of the tenant leſſee 
in tail, who made them, was, either becauſe they were drawn out B dies, 
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Leaſes and Terms for Vears, 
df an eſtate of inheritance, which by poſſibility might continue for 
ever, and therefore was capable of enduring ſuch a leaſe for years 
thereof; or becauſe, being executed by the entry of the leſſee, 
there ought to be an act of equal notoriety to defeat and undo it; 
which if the iſſue in tail thought fit to wave, the leſſee then con- 
tinued his poſſeſſion in virtue of. the firſt contract and entry. And 
this was but a reaſonable liberty given to the iſſue in tail, becauſe 
it might well be ſuppoſed that his anceſtor was not qualified to 
keep all his poſſeſhons in his own manurance and occupation, but 
muſt neceſſarily let them out to farmers and huſbandmen, who, 
by their {kill and underſtanding in the arts of agriculture and huſ- 
bandry, would be beſt able to preſerve and improve the ſoil z and 
by their yielding an annual rent or income to the leflor or tenant 
in tail himſelf, would enable him equally to provide for the neceſ- 
ities and exigencies of himſelf and his family; and ſince the iſſue 
in tail, who was to ſucceed to the inheritance and poſſeſſions of 
his anceſtor, might be ſuppoſed equally ignorant of the way and 
manner of improving and managing them to the beſt advantage, 
and would therefore be' under the like neceſlity of letting them. 
out to others, and yet, perhaps, not be able to get ſo good a rent 
or income for them ; therefore, to prevent the charge and trou- 
ble of renewing ſuch leaſes, or the difficulty of finding out new 
tenants upon _ death, the law thought fit not to intermeddle 
one way or another therewith, but left it to the choice of the 
iſſue in tail, whether he would continue them or not. Another 
reaſon why the law would not condemn ſuch leaſes as abſolutely 
void by the death of the tenant in tail, might be, the diſcourage- 
ment that would thereby ariſe to farmers and huſbandmen, who 
would not be eafily induced to take leaſes, or beſtow any great 
pains or labour upon poſſeſſions, which they were to hold by ſo 
precarious a title as the life of the tenant in tail only; and there- 
fore, for theſe and other reaſons, ſuch leaſes for years were not 
looked upon to be abſolutely void and determined by the death of 
the tenant in tail who made them; but the iſſue in tail ſucceſſive- 
ly, as each came into the eſtate, was at liberty either to continue 
or avoid them, as they found convenient; and by this liberty the 
ſue in tail was ſufficiently ſecured againſt any injury or inconve- 
nience ariſing from the contracts or leaſes of his anceſtor, and the 
ſtatute de donis in no danger of being impeached, ſince it was in 
the iſſue's own choice to conſider thereof, and to govern himſelf 
accordingly, either in the affirmance or avoidance of ſuch leaſes, (s) . 
43 he found moſt for his advantage; therefore, (a) acceptance of of Bedford's 
the rent, or fealty, or bringing an action for recovery thereof, or caſt. Bro. 
an action of waſte, were ſuch acts as amounted to a confirmation e, 10. 
of the leaſe, becauſe theſe plainly manifeſted his intent to continue Dyer, 46. a. 
the leſſee in poſſeſſion upon the terms of his leaſe; and by conſe- 57+ b. 95: 
=_ ſuch iſſue could never afterwards avoid it during his own 82 

| pages. 


If tenant in tail makes a leaſe to A. for twenty years, and the 
leſee makes a leaſe to B. for ten years, and then the tenant in tail 
dies, and the iſſue accepts the ah” this is no — | 
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the leaſe, becauſe B. was under no obligation of paying his rent 
to him, and is anſwerable for it over again to A. and therefore 
his payment to the iſſue in tail was voluntary, and, in his own 
_ wrong, and the iſſue's acceptance thereof not concluſiye more than 
if he had received it of a mere ſtranger; and, by cynſequence, 
the iſſue in tail, notwithſtanding ſuch acceptance, ma enter and 
avoid the leaſe: but if the iſſue had accepted the ren 
this had amounted to a confirmation of the leaſe made to 
by conſequence, he could not after avoid the leaſe to B., which was 
derived thereout. But if A. had aſſigned five acres of the land in 
leaſe to B. for the reſidue of twenty years, and the iſſue in tail 
had accepted the rent from B., this would amount to a confirma- 
tion of the entire leaſe to A., becauſe the rent iſſuing out of the 
whole, and out of every part of the land, B. as to theſe five acreg 
ſucceeded in the place of A. by having his whole intereſt therein; 
and then the iſſue in tail, by acceptance of the rent from one, whoſe 
part, as to him, was equally chargeable with the whole rent, hath 
given his conſent, that the whole eſtate chargeable therewith ſhall 
continue, though he choſe to take his rent out of part only; for 
otherwiſe he would do injuſtice to A., who would be liable to 
make recompence to B. for the overplus of the rent, and yet have 
no recompence himſelf, if the iſſue might defeat the reſidue of 
the leaſe remaining in his hands. 

Dyer, 51. b. "Tenant in tail, before 27 H. 8. c. 10. of uſes, made a feoffment 
7 den' in fee to the uſe of himſelf and his heirs : and, after, he and his 
Rep. 260, feoffees made a leaſe for years, rendering rent, and after the ſtatute 
3 Leon. 154. made, tenant in tail dies ſciſed, and his ifſue aliens the land by 
2 44+ fine before entry upon the leſlee, or receipt of the rent: the great 
gqueſtion was, if he might after avoid this leaſe z and by the better 
opinion of the juſtices of both benches, preter Sanders, the alienee 
could not avoid it, whether he received the rent or not, for the leaſe 
was not abſolutely void by the death of the tenant in tail, but only 
voidable by the iſſue by his entry; then when the iſſue, before ſuch 
entry, conveys over the land to a ſtranger, the leaſe, being not 
then avoided, continues {till a charge upon the eſtate, and the 
ſtranger cannot enter to avoid it, becauſe a right of entry can no 
more be transferred to a ſtranger than a right of action, and by 
conſequence, the conuſe muſt hold ſubject thereto, having no 

means to avoid it. 
Co. Lit. If tenant in tail enfeoffs his eldeſt ſon within age, and he after 
— full age makes a leaſe for years, and then the father dies, where - 
Pyer, 54. b. by he is remitted to the eſtate- tail, yet he'ſhall not avoid the leaſe: 
ſo, if the ſon had diſſeiſed his "ot and had made a leaſe for 
years, and then the father had died, by which the diſſeiſin was 
purged, yet the leaſe would continue good and unavoidable z be- 
cauſe in theſe caſes the eſtate, out of which the leaſe was de- 
rived, is not defeated, but only the nature of it altered and 
changed; and the leaſe for years being an immediate diſpoſition 
of the land itſelf, fo long as that continues in the ſame perſon 
that-made the leaſe, ſo long there is an eſtate capable of enduring 
the leaſe, and conſequently, the leſſor ſhall not avoid it; buy 
| | - the 
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the ſon after ſuch feoffment or diſſeiſin had at full age granted a 
rent-charge, common of paſture, c. and then the father had 
died, this remitter and alteration of the nature of the eſtate would 
diſcharge the land of thoſe . charges; becauſe. being granted at 
firſt out of a defeaſible eſtate, they were of courſe liable to be 
defeated with that eſtate, and when that eſtate is defeated and 
gone, ſuch collateral charges drop and fall off with it ; but the 
leaſe for years, in the other caſe, carries the very poſſeſſion of the 
land itſelf, and then the alteration that is made by the remitter can 
only work upon the reverſion which was left in the leſſor, not 
upon the poſſeſſion of the leflee, which was divided and taken 
out of the eſtate before that remitter took effect; and the leaſe 
being made when he was at full age, prevents the operation of 
the remitter as to that leaſe, which was his own at. 

Tenant in tail made a feoffment in fee to the uſe of himſelf and 
his heirs, and after made a leaſe for years, rendering rent, and 
died ; the iſſue accepted the rent: it was holden, that this did 
not affirm the leaſe, becauſe the iſſue was remitted to the eſtate- 
tail by deſcent, and ſo the leaſe utterly void, being made by the 
father, then tenant in fee- ſimple; and the difference between this 
caſe and the caſe next but one above-mentioned, ſeems to be, 
that the leaſe there being before 27 H. 8. cap. 10. the poſſeſſion 
paſſed from the feoffees, and not from the tenant in tail himſelf, 
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and then when that ſtatute came, it could not execute the poſſeſ- 


tion to the ule, as to the reverſion which was left in the feoffees ; 
and fo the poſſeſſion of the leſſee continued untouched by that 
ſtatute, and drawn out of the legal poſſeſſion of the feoffees, and 
and then the bare remitter of the iſſue, as to the reverſion, could 
not defeat the poſſeſhon of the leſſee, which was not drawn out 
of any eſtate his anceſtor had then in poſſeſſion ; but he 'muſt 
avoid it by entry upon the aid and conſtruction of the ſtatute de 
donis + but in this, the leaſe for years is drawn out of the fee- 
ſimple and eſtate, which the tenant in tail had in poſſeſſion him · 
ſelf; and then the remitter, which is wrought by the deſcent, 
defeating that eſtate, avoids the leaſe likewiſe. 

If tenant in tail makes a leaſe for ten years to begin ten years 
hence, and dies, and the iſſue within bs ten years enters and 
makes a feoffment in fee, the feoffee, at the end of the ten years, 
ſhall have election either to affirm and make good ſuch leaſe, or 
to avoid it ; for upon the death of tenant in tail the poſſeſſion was 
become vacant, and none had a right to enter but the iſſue in 
tail, for the time of the leſſee's entry was not yet come; then, 
when the iſſue enters generally, his primary right was, in reſpe& 
of the inheritance, deſcended to him as ifſue in tail, and he had 
no occafion to direCt his entry at that time to any other purpoſe ; 
and therefore his entry ſhall be intended, in reſpect of the eſtate- 


tail deſcended to him; and when after ſuch entry he makes a 
feofment in fee to a ſtranger, this transfers the poſſeſſion juſt in 
the ſame plight as the iſſue in tail himſelf had it, without an 

thing done to determine his election one way or another; . 
ther the ſame power of — paſſes incorporated in the feoff- 
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ment; and the feoffee, when the time for making uſe thereof is 
come, may uſe it either to determine the leaſe by ouſting the 
leſſee, or to aſſirm or make it good by acceptance of rent from 


If tenant in tail makes a leaſe for years, to begin after his 
death, rendering rent, and dies, and the iſſue accepts the rent, 
yet Manwod was of opinion, that he might notwithſtanding en- 
ter, and avoid the leaſe ; and the reaſon he gave was, becauſe the 
leaſe did not take effect in poſſeſſion during his life; /ed Catlyn 
hoc negavit; and it ſeems with good reaſon; for ſince the eſtate» 
tail is an eſtate of inheritance, capable of enduring ſuch a leaſe, 
where the difference is between letting it to-begin preſently, and 
letting it to begin after his death, or, as it is in the next preced- 
ing caſe, to begin ten years hence, when he himſelf dies in the 
mean time, does not at all appear; for the leaſe binds from the 
time of the making in one caſe, as well as in the other, though 
the time of their commencement in poſſeſſion be different; and 
ſince the iflue in tail is no more bound by the one than the other, 
it ſeems hard and inconſiſtent to take from him his power of elec- 
tion to continue the one leaſe, and yet allow it him in the other; 
therefore it ſhould ſeem, the leaſe in either caſe is (a) abſolutely 
void, but that the ifſue hath election to continue or avoid it, as 
he himſelf thinks fit, and, by conſequence, his acceptance of the 
rent hath determined his election to continue the leaſe, and then 
he can never enter after to avoid it. 

If a'tenant in tail makes a leaſe for life, by which he gains 2 
new reverſion in fee during the life of tenant for life, and after he 
grants a rent-charge, or makes a leaſe for years, and then the te- 
nant for life dies, whereby he is become again tenant in tail, and 
the reverſion in fee, out of which the rent-charge or leaſe for 


years were to take effect, defeated, yet ſhall the leaſe or rent con- 


tinue good againſt himſelf, becauſe though they were granted out 
of a defeaſible poſſeſſion, yet they were granted likewiſe by him 
who had the true and ancient right in him, and ſuch grant or leaſe 
would have bound both, if the defeaſible poſſeſſion had been in one 
hand, and the ancient right in another, and both had joine 


therein: ſo, by the ſame reaſon, when ſuch defeaſible poſſeſſion 
and ancient right are conjoined in one perſon, and he makes ſuch 


leaſe or grant, though the one fails, yet the other will be called 
in to ſupport them: ſo, if ſuch tenant in tail had made a feofl- 
ment in fee upon condition to the uſe of himſelf and his heirs, 
and then had made ſuch leaſe, or granted ſuch rent-charge, and 
after the condition were broken, yet the leaſe or grant would till 
continue good againſt him during his own life, becauſe made by 
one who Fad all the right, both ancient and new, in him at the 
time of making or granting thereof. | 

A. tenant in tail, remainder to B, in tail, 4. makes a leaſe for 
the life of the leſſee not warranted by the ſtatute of 32 H. 8. 
cap. 28. and dies, leaving B. in remainder his heir; B. by inden- 
ture makes a leaſe for gg years, to commence after the death of 


the tenant for life, rendering rent; then the tenant for life ſury 


; 3 renders 
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renders to B. upon condition and dies; B. ſuffers a common re- 
covery with ſingle voucher, and dies; the leſſee for years enters, 
and the heir of B. diſtrains for the rent; and if this diſtreſs was 
lawful, was the queſtion ? For the leflee it was argued, that it 
was not; for either B. was remitted by the ſurrender, or he was 
not; if he was remitted, then the leaſe for 99 years, which was 
derived out of the new reverſion in fee, and deſcended to him 


from A. was by ſuch remitter determined; the reverſion out of 


which it was derived being vaniſhed and gone; and then he could 
not diſtrain for rent where no leaſe was in being : if he was not 
remitted, the acceptance of the ſurrender being his own act, and 
but upon condition, then he was till in of the defeaſible eſtate 
deſcended to him from A., and, by conſequence, his recovery 
with ſingle voucher could not bind his entail, nor the remainder 
over; and then when he died without ifſue, (as to make it a caſe 
it ſhould ſeem he muſt,) both his defeaſible eſtate by the death of 
the tenant for life, and his own eſtate-tail were determined and 
gone; and conſequently, admitting the leaſe continued, (which 
it did not,) yet his heir was not entitled to the rent, but thoſe in 
remainder, But it was adjudged in C. B. that the diſtreſs was 
lawful; for the leaſe for life made by A. could be a diſcontinu- 
ance no longer than during the life of the leſſee; then when B. 
after the death of A. made a leaſe for 99 years by indenture, he 
having then the right of the entail in him, clothed with a defea- 
ſible fee-ſimple, this leaſe, when the diſcontinuance was at an end, 
(as it was by the ſurrender of the tenant for life, or at leaſt b 

his death,) is good againſt himſelf by eſtoppel, if not in point of 
intereſt ; and then, he being tenant in tail, the recovery with 
ſingle voucher binds that eſtate-tail and remainder, and, by con- 
ſequence, his heir has a good title to the rent, and his diſtreſs 
well taken for it. Note; A writ of error was brought of this 
judgment in B, R, and the caſe argued, but no judgment appears, 
nor are the reaſons before-mentioned taken notice of in the re- 
port; but yet they ſeem eaſily deducible from the report, and are 
the chief reaſons (as it ſhould ſeem) upon which the judgment in 
C. B. could be founded, 


A. tenant for life, remainder to B. in tail, B. lets to C. for Dyer, 3. . 


years, to commence after the death of A., then B. ſuffers a reco- 


very to D. and dies; the leaſe for years holds good againſt D. 


In this caſe it muſt be intended, that the recovery was ſuffered 
aſter the death of A., for during his life B. was not tenant to a 


precipe ; then admitting the recovery to be after the death of A., 


this was after ſuch time as the leaſe took effect againſt B. ſo as to 
be abſolutely binding upon him; and when he afterwards ſuffers 
a recovery, this bars the eſtate-tail, in reſpect of which only the 
leaſe was violable, and, by conſequence, the recoverer, who has 
not that eſtate · tail, muſt hold ſubjeQ to the leaſe, and can no 


Ways avoid it. 


So tenant in tail, with power to make leaſes, Ce. made a leaſe 12. 22 | 


* 


for twenty-one years not purſuant to his power, and then levied a 
line, and died, leaving iſſue; pod if the conuſee ſhould _ 
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. Opey and this leaſe, as the iſſue might have done, if the fine had not been 


levied, was the queſtion? for the leaſe did not take effect during 


the life of the tenant in tail; and it was agreed, that (a) if tenant 


in tail grant a rent, or acknowledge a ſtatute, or make a leafe for 
years to begin after his death, that theſe are void as to the iſſue, and 
not merely voidable ; but if tenant in tail makes a leaſe for years 
without reſervation of any rent, this is not void, but only voidable, 
becauſe the flue may athrm it by acceptance of fealty. And by all 
except T wiſden, the leaſe in the principal caſe was holden not to be 
abſolutely void upon the death of the tenant in tail, but only void- 
able, becauſe it was an immediate diſpoſition of the land itſelf, and 
therefore differed from the caſes of collateral charges granted there- 
out; and they held it to be for the benefit of the iſſue to have ſuch 
leaſes only voidable z and fo indeed it is, as appears by all the caſes 
and reaſons before mentioned : then this leaſe not being abſolutely 
void, but only voidable, when the tenant in tail levies a fine, by 
which he binds the eſtate-tail, and bars the iſſue before the time of 
election for avoidance thereof is come; this does not make the leaſe 
indefeaſible, but transfers the eſtate chargeable with the fyture 
leaſe juſt in the ſame manner it was in the hands of the tenant in 
tail, without any act done either to affirm or avoid it; and then the 
conuſee, when the leaſe is to commence in poſſeſſion, mult have 
the ſame election of avoiding or afhrming it, as the ifſue in tail 
would have had; for if the leaſe was voidable, and the levying of 
the fine before its commencement had no influence upon it one way 
or other, then it muſt continue voidable ſtill, and it muſt continue 
ſo only as to the conuſee; for the tenant in tail, or his iſſue, haye 
nothing to do therewith, and, by conſequence, if it does not con- 
tinue voidable as to the conuſee, then he may uſe his power either 
to afhrm or avoid it, as he ſees moſt conyenient : and a diverſity 
was taken between a voidable leaſe by tenant in tail, which is to 
commence in præſenti, and ſuch voidable leaſe as is to commence 
in futuro; for (b) if tenant in tail makes a leaſe for years to begin 
preſently, which is not warranted by 32 H. 8. c. 28. and, conſe- 
quently, is voidable by his iſſue, if he in the mean time _—_ 
over the land by fine, the conuſee ſhall hold ſubject to that leaſe, 
and ſhall never after avoid it, becauſe the leſſee was then actually 
in poſſeſſion of his leaſe, and ſo that poſſeſſion divided and taken out 
from the inheritance which the conuſee purchaſed ; and then the 
right of entry, which would have come to the iſſue, and was necel- 
ſary to the avoidance thereof, cannot by the fine be transferred to 
the conuſee, who is a ſtranger; and the iſſue is bound by the 
fine from making any uſe of that right of entry, and, by conſe- 
-quence, the leſſee ſhall take advantage thereof, and hold his leak 
without avoidance from either; but where ſuch voidable leaſe is 
to commence in futuro, and before the commencement of it the 


ins conveyed i tenant in tail levies a fine to a ſtranger, there the election to avoid 


or continue it paſſes incorporated in the fine, and it cannot be faid 
to be either a right of entry or a right of action; for the leſſee 
not being yet in poſſeſſion, no entry is needful or can be made to 
avoid his leaſe, and the fine has no effect upon it one way ct 
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other, but leaves it juſt as it was; and, by conſequence, being if tenantin 
voidable after the fine as much as it was before, the conuſee only 3 a 
can uſe the power of avoiding or continuing it, ſince the iſſue is ONES 
bound by the fine, and has nothing to do with it, and it muſt con- zreſenti, 
tinue the ſame after the fine as it was before, becauſe the time for *** — 
is commencement was not then come; and it could not be either ce by 
affirmed or avoided before it had a beginning; and ſo it ſhould ſeem fine, the 
to be: and for the ſame reaſons, where tenant in tail makes a leaſe — 
for years, to begin expreſsly after his death, this is not abſolutely it charged 
(e) void by his death, but only voidable, notwithſtanding the with ſock 
opinion at the beginning of the caſe. WH —— 
to commence ir futuro, becauſe it cannot be avoided before its commencement; but no judgment was 
given. (a) Vide Cro. Jac. 455. Griffin and Stanhope, (5) For which vide ® Lev. 27, 28. 
Mod. 109. Benſon v. Baron and Hudſon, (e) But guere, & wide ſupra. | 


Tenant in tail of a manor before 27 H. 8. c. 10. made a feoff. Roll. Rep. 
ment in fee to his own uſe, and died, and in the time of the ifſue — 
the ſtatute of uſes is made, and after the iſſue makes a leaſe for Charlton. 
years of a tenement, parcel of the manor, rendering rent, and dies, 
whereby his iſſue was remitted by the deſcent of the fee and free- 
hold in law, without entry, though the firſt iſſue was not remitted, 
by reaſon of the ſtatute of uſes, which executed the poſſeſhon in 
the ſame manner as he had the uſe (and that was in fee) before 
entry; and his iſſue makes a feoffment in fee of the manor, and 
livery in another pa) not in the tenement leaſed, in the name of 
the whole : and if this was a diſcontinuance of this tenement, was 
the queſtion ? Coventry was of opinion it was not, becauſe the iſſue 
who made the leaſe granted it out of the fee and right of the tail, 
which was in himſelf at the time of the leaſe made; and therefore 
by the remitter of his iſſue the leaſe was not void before entry, 
but only voidable z for he might have made it good by acceptance 
of the rent from the leſſee 3 and, by conſequence, if this was a 
leaſe continuing at the time of the feoffment of the manor, this 
tenement could not paſs by the livery made in another part of the 
manor. But at laſt the whole court held, that this tenement paſled 
by the feoffment, becauſe by the remitter of the iſſue the leaſe for 
years was abſolutely defeated and gone, and the leſſee become 
tenant at ſufferance; and if the ifſue had accepted the rent, this 
would not have made the leaſe good, becauſe the reverſion and in- 
heritance, out of which it was derived, was by the remitter va- 
niſned and gone; and then the continuance in poſſeſſion of the 
tenant at ſufferance at the time of the feoffment of the manor is 
no impediment to the operation of the livery upon that tenement, 
and therefore the remitter deſtroyed the leaſe in this caſe. | 

Tenant in tail, reverſion in the crown, makes a leaſe for years, Dyer, 107. 
rendering rent, and dies, leaving B. his ſon and heir in tail, who * = op 
accepts the rent, and hath iſſue C.; then B. commits treaſon, and 2 nl 560. 
is attainted thereof, and by act of parliament all his lands and paſ- Hob. 324. 
ſeſſions are forfeited, and given to the king; and if the king was 346; ID 
concluded by this acceptance. of the rent by the iſſue ſo that he Wade”, i 
ſhall be adjudged in by bc, and could not avoid the leaſe ſo long 23 
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as there was any iſſue in tail, was the queſtion? And it was ad. 
judged, that by the attainder the eſtate- tail was determined, and 
the king in, in point of reverter, and then all leaſes, charges, Se. 
of the tenant in tail are determined as if he were dead without 
iſſue; the reaſon whereof, given in the books, is, that if it ſhould 
be otherwiſe, the king would have two fees in him, which the law 
will not allow; and this may be a good reaſon ; but it is ſuch x 
one as wants another reaſon to explain it; for the ſame books 
agree, that if tenant in tail with the reverſion in the king had made 
a leaſe for years, and after had levied a fine to the king, that the 
king in that caſe ſhould not avoid the leaſe for years, no more 
than he ſhould if the remainder in fee had been in a ſtranger, or 
in the tenant in tail himſelf, and yet in theſe caſes the king hath 
two fees in him, and the law allows them to conſiſt well together; 
therefore the reaſon of the difference between the caſes ſeems to 
be, that where the reverſion is in the crown, the crown, by con» 
ſequence, muſt be the donor, and give out the eſtate- tail: now all 
donations created a tenure between the donor and donee, to which 
Homage, fealty, and other duties and ſervices were incident and 
annexed, as the conditions whereby the tenant was to hold and 
continue the enjoyment of his land. Now treaſon was the greateſt 
violation poſſible of theſe duties of fidelity, obedience, and ſervice, 
whereto the tenant was obliged, as the very terms and conditions 
upon which the king at firſt was prevailed upon to give him the 
land, and which he, when he accepted thereof, undertook to ob- 
ſerve, by the ſolemnity of an oath z ſo that when the donee com- 
mits treaſon, he breaks the condition whereby he holds his eſtate, 
and the king is in for that condition broken, and, by conſequence, 
his title by virtue of that condition is paramount all leaſes, grants, 
or charges of the tenant in tail: for they being derived out of his 
conditional eſtate can ſubſiſt no longer than that does, and by his 
attainder of treaſon the condition is broken, and that eſtate for- 
feited and gone to the king in reverſion who gave it; and, by con- 
ſequence, all derivative leaſes or charges thereout are determined 
likewiſe: but now when the king has only the remainder in fee, 
there is no immediate tenure of the king, nor is the tenant obliged 
to any particular duties or ſervices of homage or fealty to the king, 
as annexed to his donation, more than any other of his ſubjects; 
for he had not his eſtate of the gift of the king, but. of his own 
immediate donor; and then though the law has given the forfei- 
ture of all eſtates for treaſon to the king, of whomſoever held, yet 
this is a poſitive law, introduced but lately, and the king in ſuch caſe 
is in under or by way of conveyance of the eſtate-tail, and his title 
thereto begins but from the time of the treaſon committed, and, 
by conſequence, he ſhall hold ſubject to all leaſes or charges made 
by the tenant in tail before that treaſon committed, as the tenant 
in tail himſelf ſhould have done: and in the principal caſe, where 
the ifſue in tail by acceptance of the rent had made good the leaſe 
of his anceſtor, as againſt himſelf, if the remainder in fee had been 
in the crown, and the iſſue in tail had been after attainted of 
treaſon, though the king ſhould have the forfeiture, yet he _ 
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Leaſes and Terms for Years. 
hold it ſubje ct to the leaſe, which the iſſue by ſuch acceptance 
had made good againſt himſelf ; and it ſhould ſeem likewiſe, that 
the king being a ſtranger, and coming in under the eſtate-tail, ſhall 
be bound by that leaſe, not only during the life of the iſſue who 
accepted the rent, but alſo as long as there were any iſſue of the 
body of the donee ; for the king being a ſtranger cannot have the 
right of the ſucceeding iſſue to avoid it; and whether the right of 
entry or action, which ſuch ſucceeding iſſue would have to avoid 
the leaſe, be transferred to the king, depends upon the words and 
conſtruction of the act of parhament which gives the forfeiture in 
ſuch caſe. So, in the caſe of the fine, where the tenant in tail 
makes a leaſe for years, and after — lands by ſine to the 
king, though the king in that caſe was the immediate donor, and 
had the reverſion in him at the time of the fine levied, yet he 
ſhould be bound by ſuch leaſe, becauſe the fine was only a con- 
veyance of record, and paſſes the eſtate to the king, as it would 
do to any other perſon, and, conſequently, the king ſhall take ſub- 
ject to that leaſe, as any other perſon muſt do; and in the prin- 
cipal caſe, where the reverſion was in the crown, though the leaſe 
for years had been in every thing warranted by 32 H. 8. c. 28. 
and the iſſue in tail after the death of his anceſtor had accepted 
the rent, and then been attainted of treaſon, yet the king ſhould 
hold diſcharged thereof; becauſe by the attainder the eſtate-tail 
was forfeited, determined, and fone, as if the renant in tail had 
died without iſſue, and the king was in of his old or immediate 
reverſion. % 

If tenant in tail makes a leaſe for years, and dies without ifſue, $ Co. 34. 
the leaſe is abſolutely determined by his death, though it were in IId; 
all things purſuant to the 32 H. 8. c. 28. ſo that no acceptance 44. a. 
of the rent by him in the remainder or reverſion can make it good; Oro. Elia. 
for the eſtate, out of which it was derived, being determined, that — — 
likewiſe muſt fall off with it; and the intent of the ſtatute was ance, 19. 
only to enable the tenant in tail by ſuch leaſes to bind his fue, 
which in no caſe before he could do, not to bind or any ways 
thoſe in remainder or reverſion after the eſtate- tail determined. 

So, if tenant in tail makes a leaſe for three lives according to 
32 H. 8. c. 28. this is no diſcontinuance, but determines with 
the eſtate-tail z and where Cro. Car. 156. Salvin and Clerk holds 
that it is a diſcontinuance, all the other (a) books are againſt it; () As8 Co. 
and (b) Vaughan ſays, that caſe is all falſe and miſreported, and 1 
that ſuch leaſe being warranted by the ſtatute cannot be a diſcon- Co. 8 
unuance 3 becauſe the parliament, to which every man is party, $23. a, 
allows of ſuch leaſes ; which, if they were tortious, as all diſcon- — 66. 
tinuances are, the parliament would never have allowed; and, (5) — 
therefore, if a warranty was annexed to ſuch leaſe, yet it would 383. 

— 5 diſcontinuance, becauſe that determines with the eſtate 

ewiſe. | | 

But if ſuch leaſe for three lives were not warranted by 32 H. 8. 3 Co. 50. 
528. then it would be a diſcontinuance, becauſe it was a greater 2 Uf. Tl. 
ellate than the tenant in tail had power to make, and paſſed by 39. wake. 
urery, which took out the eſtate from the tenant in tail, and and Jackſon, 
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turned it into a reverſion in fee, determinable upon three lives; 


fo, if ſuch leaſe for three lives, not warranted by that ſtatute, 
were made of parcel of the demeſnes of a| manor, and then the 
tenant in tail ſhould leaſe for life, or convey the manor in fee to 
another, and the leflee attorn, yet the reverſion thereof woull 
not paſs, becauſe the firſt leaſe was a diſcontinuance of that 


, parcel, ſo as the reverſion thereof for the time was no parcel d 


the manor. | 

Tenant in tail, the remainder in fee, the tenant in tail make 
a leaſe for lives, according to 32 H. 8. c. 28. and after die 
without iſſue, and before any entry he in the remainder grant 
over his remainder by fine ; and if the conuſee of the fine might 
enter upon the leſſee and avoid his leaſe, was the queſtion ? Fen 
ner argued that he could not, becauſe where a freehold is give 
by livery, it cannot be defeated without entry; and cited a cal 
where a man made a leaſe for life, remainder in fee, the tenant 


for life granted over his eſtate; then a formedon was brought 


againſt the grantee, or aſſignee, and the tenant for life died, pend- 
ing the ſuit z and it was holden by all the juſtices, (except Lin. 
ton and divers ſerjeants,) that the writ ſhould not abate, unleſs he 
in the remainder had entered : ſo here, and then when before 
entry, he in the remainder grants over his remainder, the grantee 
ſhall have it but as a remainder, for ſo is his grant, and fo the 
eſtate of the tenant for life, which was not voidable, is made 
good; and of this opinion were Wyndham and Periam : but 
Mead and Dyer held, that, by the death of tenant in tail without 
iſſue, the leaſe made by him, though for life, was abſolutely void, 
and not merely voidable, becauſe by his death without iſſue, the 


e eſtate, out of which the eſtate for life was derived, is detet- 


mined and gone; and ſo muſt the eſtate for life be alſo, for ceſſant 
cauſd ceſſat & effeftus; and this ſeems the better opinion and mol 


_ conſonant to the caſes before put; for the death of the tenant in 


tail, without iſſue, was, in law, as much a determination of the 
leafe for life, as if it had been expreſsly ſo limited; and then, 
when that time comes, the operation of the livery, and the en! 
for which it was made ceaſes, and there needs no entry to -ayoit 
that which by effluxion of time and operation of law is alreadj 
ſpent and run out; and therefore the conuſee of the fines come 
immediately to the poſſeſſion both in law and right, and the 
leſſee's continuance of poſſeſſion after is a wrong and treſpaſs u 
him, and cannot be by force of the leaſe which is run out and 
expired, and, by conſequence, .muſt have determined the oper 
tion of the livery with it. 

But if tenant in tail makes a voidable leaſe for years or liſt 


and dies, and the iſſue, before entry on the leſſee, levies a ſine t0 


a ſtranger, the conuſee ſhall not avoid the leaſe, becauſe ſuc 
leaſe being only voidable by entry, when the iſſue before ent 
conveys over the land by fine, the power of entry, which was the 
only means of ayoiding ſuch leaſe, is by the fine deſtroyed an 


gone; for a right of entry cannot be transferred to a ſtrange 
Any more than a right of action: ſo, if the tenant in tail hin 
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{-1f, after ſuch leaſe, had levied a fine to a ſtranger, or even to 
the reverſioner, and died, yet they could not avoid the leaſe ever * 


after, becauſe if they could, it muſt be by reaſon of the right of 
entry transferred by the fine, which would have come to the iſſue 
if no ſuch fine had been levied; and the law abſolutely condemns 
all alienations of right only, whether it be right of entry or of 
action, and conſequently in theſe caſes, by ſuch alienation, the 
leaſe is become abſolute and unavoidable. , 

A woman, tenant in tail, makes a leaſe for years, not war- Dyer, 46. u. 
ranted by 32 H. 8. c. 28. and after takes huſband, and they . Me 
have iſſue, and then the wife dies; the iſſue cannot avoid this; dhe 
leaſe during the life of the huſband, becauſe he is tenant by the 353- b. 
curteſy of the freehold and reverſion expeCtant thereupon z and — 1 8 
though he ſhould ſurrender his eſtate by the curteſy to the iſſue, 338. a. b. 
yet this would not help him to avoid the leaſe till his death, be- & vide 
cauſe his eſtate, - as tenant by the curteſy, is a continuance of his Nor, 3d: 
wife's eſtate, and ſo long as that laſts, the iſſue's time for avoiding 
the leaſe is not come, and notwithſtanding the ſurrender, yet as 
to the leflee, who is a ſtranger, the eſtate by the curteſy has ſtill 
an exiſtence and continuance, as if no ſurrender had been made; 
for he being a ſtranger ſhall not ſuffer by ſuch voluntary act of 
the tenant by the curteſy; and (a) Walſh was of opinion, that the (a) In 
power of avoiding ſuch voidable leaſes runs ſo in privity to the — but N. 
iſſue in tail, that if ſuch iſſue ſhould marry, and his wit, after 
the death of the anceſtor in tail, be endowed of the reverſion of 
the lands in leaſe, that ſhe ſhould not avoid the leaſe, as her huſ- 
band, the iſſue in tail, might have done; becauſe though ſhe be 
in, in conſequence of the eſtate- tail, yet ſhe is not privy to her 
huſband as to that purpoſe. Alfo, it was further held in the prin- 
cipal caſe, that if the woman, tenant in tail, had before marriage 
acknowledged a ſtatute, and then married, and died, that this 
ſtatute ſhould be extendible in the hands of the tenant by the 
curteſy, and of the iſſue too, if he came in by ſurrender of the 
tenant by the curteſy during his life ; but if after ſuch ſtatute 
the woman had made a leaſe for years, rendering rent, and then 
married, and died leaving iſſue, the ſtatute ſhould not be extended 
upon the leſſee ; for as the ſtatute was abſolutely void and deter- 
mined as to the iſſue, and the leaſe voidable by lim likewiſe, the 
ſtatute ſnall never be ſet up againſt the leſſee, though the iſſue 
in tail thinks fit to wave his power of avoiding the leaſe; for then 
that would take away from him the rent, which might be the chief 
inducement that prevailed on him to affirm ſuch leaſe; or if ſuch: 
leaſe were in all reſpects warranted by 32 H. 8. c. 28. and ſo 
not voidable by the iſſue; yet ſince the ſtature fell off, and became 
void by the death of the tenant in tail, as to the iſſue it ſhall ne- 
ver take place againſt the leſſee, becauſe that would take from the 
ſue the rent, which 32 H. 8. c. 28. never intended to permit, 
but on the contrary, made the iſſue's enjoyment of the rent the 
principal reaſon of their inveſting the anceſtor with power by ſuch 
leaſe to bind the iſſue, ; e 

But 
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But if tenant in tail grants a rent- charge, and after makes x 
leaſe for years, or lives, warranted by 32 H. c. 28. the leſſee 
ſhall hold the land charged during the leaſe, not only in the life. 
time of the leſſor, but alſo after his death; by Fones and Yelver. 
fon + For this rent-charge meddles not with the poſſeſſion, as the 
ſtatute in the other caſes does; and therefore the leflee, in reſpe 
of the poſſeſſion which he hath, ſhall be liable to pay the rent 
reſerved to the ifſue; whereas in the other caſe, if the ſtatute 
ſhould prevail, this would deprive the iſſue from diſtraining for 
the rent, by deveſting the leſſee of the poſſeſſion whereon the dil. 
treſs ought to be made. 


2. What Leaſes Tenant in Tail may make to bind his Iſſue, 
ſince the 32 H. 8. c. 28. 


Here we ſhall premiſe, that the ſtatute 32 H. 8. c. 28. is an 
enabling ſtatute, and was made purpoſely to give the tenant in 
tail (amongſt others) power, by obſerving the directions therein 
ſpecified, to bind his iſſue; ſo that they ſhall not now, after his 
death, avoid ſuch leaſes as they might have done before by the 
common law, which was found to be very inconvenient, and a 
great diſcouragement to farmers and leſſees, who, after they had 
paid great fines, and been at great colts and charges in building, 


and otherwiſe improving the lands and tenements ſo leaſed to 


them, were, after the death of their leſſors, cruelly expulſed and 
put out (as the ſtatute ſpeaks) by the heirs cf the leſſors, by reaſon 
of private gifts in tail, c. to their great impoveriſhment and 
undoing ; therefore to prevent ſuch miſchiefs ſor the future, that 
ſtatute provides, that all leaſes to be made of any manors, lands, 
tenements, or other hereditaments, by writing indented, under 
ſeal for term of years, or for term of life, by any perſon or per- 
ſons being of full age of twenty-one years, having any eſtate of 
inheritance, either in fee-ſimple or fee-tail, c. ſhall be good and 


. effeCtual againſt the leſſors and their heirs, c. provided that the 


faid act ſhall not extend to any leaſes to be made of any manor, 
lands, &c. being in the hands of any farmer or farmers, by virtue 
of an old leaſe, unleſs the ſame old leaſe be expired, ſurrendered 
or ended, within one year next after the making of the faid new 


leaſe; nor to any grant to be made of any reverſion of any 


manors, lands, Cc. nor to any leaſe of any manors, lands, &. 
which have not been moſt commonly letten to farm, c. by the 
ſpace of twenty years next before; nor to any leaſe to be made 
without impeachment of waſte, or which ſhall exceed the number 
of twenty-one years, or three lives, from the day of the making 
thereof; and that upon every ſuch leaſe there be reſerved yearly, 
during the ſame leaſe, due and payable to the leflors and their 
heirs, &'c. to whom the ſaid lands, &c. after the death of the 
leſſors, would have come if no ſuch leaſe had been made, ſo much 


yearly farm or rent, or more, as had. been moſt accuſtomably 


yielden or paid for the manors, lands, &'c. fo letten within 
twenty years next before ſuch leaſe thereof made, &c, 
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utkes'y Theſe are the ſeveral qualifications requiſite to all leaſes to be 
e leſſee made by tenant in tail to bind his iſſue within the ſtatute, the par- 
he life. ticular ranches whereof being conſidered under the next head, 
Yeluer letter (D), I thall here only mention ſome ſcattered caſes, not fo 

eaſily reducihie to the method there uſed, 
Tenant in tail, to him and the heirs male of his body, had ifſue 
he rem two {ons by divers venters, and died, the eldeſt ſon entered and 
ſtatue made a leaſe for twenty-one years, reſerving rent generally to him 
and his heirs and aſſigns, and died without iſſue, leaving two 
the dig. ſiſters, his heirs at law z and if by this reſervation the rent belong- 
ed to the ſecond brother, to whom the reverſion deſcended as heir 


male of the body of the father, was the queſtion ? for if not, then 


is Iſlhe, the leaſe could not bind him within 32 H. 8. c. 28. and it was 
ſtrongly urged, that the rent could not go to him, becauſe he was 

neither heir general nor ſpecial to the leſſor; that the reſervation 

. is an being to the heirs of the leſſot, it could not go to the brother of 
-nant in the half blood: but, notwithſtanding, it was adjudged to be a good 
therein {MW leaſe, and that the rent ſhould go along with the reverſion ; for the 

fter his W words of the ſtatute are, that the rent ſhall be reſerved to the leſſor 
: by the and his heirs, or to thoſe to whom the lands would go if no ſuch leaſe 
t, and a bad been made; and judges are to expound ſtatutes, fo as not to 
hey had fruſtrate the deſign and intent of them; and hexe the intent was, 
uilding, WM that the rent ſhould go along with the reverſion ; and ſo it may 
-aſed to here, for the rent naturally follows the reverſion, and the ſecond 
ſed and brother is heir to the entail and reverſion, though not to the leſſor, 
y reaſon WW and heirs dicuntur ab hereditate, and therefore ſhall be taken /ecun- 
ent and Wh dum /ubjeftam materiam, & ut res magis valeat, to comply with 


we, that the intent of the ſtatute z and they cited (a) Auſten's caſe as a caſe 
;, lands, in point, and ſo judgment was given accordingly. 

I, under Two coparceners tenants in tail, the huſband of one of them, 
or per- after her death, being tenant by the curteſy, joins with the other 
ſtate of WW in a leaſe for years, rendering rent to them and their heirs : this 
ood and I was held no good leaſe within 32 H. 8. c. 28. becaule it is not 
that the reſerved to the donee and his heirs, but to the tenant by the cur- 
manors, teſy, jointly with the other; for rent goes ſtrictly as it is reſerved 
by virtue by the leſſor, and not otherwiſe ; and perhaps as this reſervation. 


rendered is, if the tenant by the curteſy ſhould ſurvive, the whole rent 
ſaid new WW would go to him by ſurvivorſhip, and ſo the iſſue of the other co- 
of any parcener have no recompence for his part of the lands leaſed; or 
ds, Wc, if the rent ſhould not ſurvive, in regard of their ſeveral intereſts 
by the in the lands leaſed, yet fince heirs, in caſe of the coparcener who 
be made WW joined, muſt be intended heirs of the body, to bring it within 
number 32 H. 8. c. 28. ; ſo muſt it likewiſe be in the caſe of the tenant 
making by the curteſy, and that may not happen to be the iſſue inheritable 
d yearly, by force of the gift, becauſe he may have ifſue a ſon by a former 
and their I Venter, who would be heir of his body; and therefore this ſeems 
h of the do differ from the former caſe, becauſe the ſame word heirs, being 
fo muck © pplied to both indifferently, cannot be intended to mean one fort 
ſtomably of beirs in one caſe, and another in the other; and the tenant 
n within by the curteſy can have no heirs of his ENS ARE 

his 
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L his body to the entail, for he had no eſtate- tail in him; and th&tes 
fore heirs of his body, if it ſhould be ſo conſtrued, cannot be re- 
ſtrained or governed. by the ſame reaſoning as will prevail n the 
caſe of the coparcener. D | 

Palm. 484. So, if tenant by the curteſy, and the heir in reverſion in tail 
RM join in a leaſe for years, rendering rent to them and their heirs; 
Clerke, this leaſe is not warranted by 32 H. 8. c. 28. by reaſon of ſuch 
general reſervation, which will carry a moiety of the rent, at leaſt, 
to the heirs general of the tenant by the curteſy, and ſo may cut 
off the iſſue in tail from that recompence the ſtatute intended 
them as the conſideration of their anceſtors being allowed by ſuch 
leaſes to bind them. | 
Godb. 1022 Lands were given to baron and feme, and to the heirs of their 
r.. 119. two bodies; the baron dies, leaving iſſue by his wife, who makes 
a leaſe for years according to 32 H. 8. c. 28. and if this leaſe 
was good by that ſtatute, was the queſtion ? The objection againſt 
it was, that the ſtatute ſays, the leaſe ſhall be good againſt the 
leflor and his heirs, and the iſſue does not claim as heir to the wile 
only, but as heir to them both; but Wyndham and Rhodes, Juſtices, 
agreed clearly, that the leaſe ſhould bind the iſſue within the in- 
tent of that ſtatute, for between baron and feme there are no moi 
eties, and the wife ſurviving is perfect and abſolute tenant in tall, 
and, conſequently, may make all ſuch leaſes as that ſtatute em- 
powers tenants in tail to make, 
Dyer, 123 Tenant in tail makes a leaſe for years, rendering 20 3. rent, and 
304. > after releaſes all the rent except 12 d. and dies, and his iſſue ac- 
2 Nl. Rep. cepts the 12 d., and the queſtion was, if thereby he were concluded 
403. 497- to diſtrain for the other 199. reſerved upon the leaſe ? And Sar 
Ley. 78. ders and Catlyn were of opinion that he was concluded, but Whid: 
don and Dyer contra and put this caſe, that if the leſſor after 
ſuch leaſe, ſhould grant to the leſſee that he ſhould hold his leaſe 
without impeachment of waſte, yet the iſſue may maintain an 
action of waſte againit him, of which there ſeems no doubt; or 
that the iflue, if he had not accepted the 12 d., might hare 
diſtrained for the whole 205.3 for if ſuch releaſe, either of rent 
or waſte, ſhould prevail, the ſtatute 32 H. 8. c. 28. would be to. 
tally eluded z but it ſhould ſeem, the iſſue's own acceptance d 
the rent hath concluded him, for his own time, to diſtrain tgt 
any more. | 
Hard. 9. If tenant in tail makes a leaſe for years, reſerving the uſual rent 
to his iſſue, without any reſervation to himſelf, this is not purſuant 
to the words of the ſtatute z yet Fleming, Chief Juſtice, held it ,. . 
. be a good reſervation, and the leaſe not voidable, for this reales, 
within 32 H. 8. c. 28. becauſe the iſſue, for whom the ſtatut 
chiefly intended to provide, ſuſtains no prejudice. | 
3 Co. 64. b. An eſtate is made to huſband and wife, and the heirs of tt 
body of the huſband, the huſband makes a leaſe for forty yeah 
rendering rent, and dies, the iſſue accepts the rent, yet this ſn 
not bind him, becauſe his time for acceptance thereof was 1G 
come, the whole being veſted in the wife for her life by fu 
vivorthip, | 6 Tenatt 
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Tenant in tail makes a leaſe for wendy years, rendering the Dyer, 246. a. 
uſual rent, Habendum from Michaelmas next enſuing: this ſeems a . Ne 
good leaſe, though it did not begin from the making of the leaſe, 2 Bendl. 74. 
according to the proviſo 32 H. 8. c. 28. for the intent of the ſtatute pl. 58. 
was only that the leaſe ſhould not exceed the number of twenty- 
one years from the making, which this leaſe did not; and the 
caſe of (a) Thompſon and Trafford, 35 Eliz. in B. R. was cited, (a) Poph. 8. 
where ſuch a leaſe was adjudged by the whole court to be 
good, and well warranted by the ſtatute; though my Lord Ce 
lays it down for one of his (5) rules, that leaſes upon that ſtatute (3) Co. Lie. 
are not good, if they do not commence from the day of the making, 44+ * 45. b. 
which perhaps may be reconciled upon the fame diverſity, where 
they are under twenty-one years, and where not ſo; that from 
the time of the ſealing and executing the leaſe, till the expiration 
thereof, there does not intervene more than twenty-one years; 
for if the commencement of the leaſe be at ſuch a diſtance, that 
between the time of the ſealing and executing thereof, and the 
expiration, there do intervene above twenty-one years, then ſuch 
leaſe ſeems to be without any aid from this ſtatute, though the 
time for continuance thereof in the poſſeſſion of the leſſee be un- 
der twenty-one years; for otherwiſe the tenant in tail might fo 
procraſtinate the commencement of the leaſe, as to have always 
the greateſt part of the twenty-one years running out in'the time 
of his iſſue, which the ſtatute never intended to countenance. 

So, where one made a leaſe for ten years, and after made ano- Leon. 1484 
ther leaſe for eleven years, both theſe leaſes are good, becauſe 
they do not in all exceed twenty-one years, and ſo the inheritance 
not charged with more than a leaſe for twenty-one years, which 
the ſtatute allows. 

Leaſes by tenant in tail, or huſband ſeiſed in right of his wife Cto. Car, 
of copyhold lands, are not within this ſtatute of 32 H. 8. c. 28. 4+ 
but remain perfectly as at common law. 

Tenant in tail made a leaſe to a feme covert for life, the huſ- Moor, pl. 
band ſurrenders, and then the tenant in tail makes a leaſe for 3 | 
three lives and dies; the wife, after the death of her huſband, - 
entered, claiming her leaſe, and dies; and (c) held, that the (+) 5 Co. 2. 
ſue ſhall not avoid the leaſe for three lives: and yet a conditional Co. Lit. 
lurrender of a former leaſe hath been expteſsly held not to be a 
ſuthcient ſurrender to make good any new leafe to be made by 
virtue of this ſtatute ; guere therefore the difference. 


3- When and in what Caſes the Iſſue in Tail, or Strangers, ſhall 
be bound by voidable Leaſes made by Tenant in Tail. 


As this has already been in ſome meaſure cleared under the 
fert 2 of this head, there remain but a few caſes here to 

mlerted, 10 85 

Baron and feme, tenants in ſpecial tail, with reverſion in fee to 2 Bulſ. 42, 
the baron, the baron dies; A. his ſon and ifſue in tail having alfo #3 2 
the reverſion-in fee, by indenture, in the lifetime of the wife, ;jngwon. 


makes a leaſe to B. for forty years, to begin aſter the death of the 4 Mod. z. 
Vol. IV. D wilt, 55 _ 
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wife, rendering rent, and dies without iſſue z C. his ſiſter, to 
whom the reverſion deſcended in the lifetime of her mother, 
levies a fine come ceo, E9c,, with proclamations to J. S., then the 
wife, tenant in tail, dies; and if J. S., the conuſce of the fine, 
was bound by this leaſe, was the queſtion ? no judgment is given 
in the caſe, but the opinion of the court, upon the firſt and ſecond 
argument, ſeemed to be, that the conuſee could not avoid this 
leaſe; and the reaſon they went upon was, becauſe this leaſe, at 
firſt, took its effect out of the eſtate-tail by way of concluſion, and 
out of the reverſion in fee by way of intereſt ; but the taking 
effect by way of concluſion was at an end by the death of the iſſue 
who made it, becauſe he died before the eſtate-tail came to him; 
and ſo it reſted barely upon the reverſion in fee, which was well 
charged therewith; then when C., the ſiſter, inheritable likewiſe 
to both the entail and reverſion in fee, levied a fine in the lifetime 
of the mother ; this paſt the reverſion in point of intereſt charged 
with that leaſe, and it likewiſe carried the eſtate-tzil 3 (not as an 
eſtate-tail, for that none could have but the donees and their iſſue, 
inheritable by force of the gift; much leſs when the iſſue who 
levied it had then nothing in the entail, her mother, who had 
the whole eſtate-tail in her, being then living ;) but it paſſed the 
eſtate- tail by way of bar or extinguiſhment, ſo that the leaſe which 
would have taken place out of the eſtate-tail by way of con- 
cluſion, if it had ever come to the leſſor, and which did take 
place out of the reverſion in point of intereſt, now that the 
eſtate-tail is put out of the way by virtue of the fine, then takes 
place out of the reverſion preſently, and by conſequence the 
conuſee, who has that reverſion by conveyance ſubſequent to 
the leaſe, muſt hold it ſubject thereto ; and the ſiſter could not by 
the fine convey over the poſſibility of avoiding the leaſe, which ſho 
herſelf would have had if the eſtate-tail had come to her. And ſome 
held, that if either the brother or ſiſter, after the father's death, 
had acknowledged a ſtatute, and then after levied the fine, and 
then the mother had died, that the eſtate-tail would be ſo barred 
and gone, quoad the conuſee of the ſtatute, that he might lay on 
his ſtatute againſt the conuſee of the fine, who hath the fee- ſimpfe 
abſolute in him, out of which the leaſe or ſtatute were to take 
place; and the iſſue in tail only is inheritable to the privilege d 
avoiding ſuch charges by virtue of his eſtate-tail, not the conulee, 
who is a ſtranger, and cannot have that eſtate. But afterwar6 
when Cale came to be chief juſtice, he was clear of opinion, that 
the conuſee of the fine was not bound by this leaſe, for he held 
the leaſe to be clearly and abſolutely void as againſt the ſiſter and 
her conuſee, and not merely voidable; indeed if the ſon had 
come to the eſtate- tail, it would have bound him, and ſo it would 
his conuſee, if he had levied the fine in the life of his mother; 
but he dying in the lifetime of the mother, who was perfed 
tenant in tail, the ſiſter was not at all bound by this concluſion 
but the leaſe, as to her, was abſolutely void; and then of all wid 
charges a firauger may take advantage, though of ſuch as are on 
voidable, privies only, and net firangers, can take advantage. 1. 
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he divided the caſe, and put it as if the reverſion in fee had been 
in the donor, and ſuch donor had made a leaſe for years, or grant- 
ed a rent-charge, and then the ifſue in tail, in the life; of the 
tenant in tail, had levied a fine, and then the tenant in tail had 


died, clearly the conuſee of the fine ſhould hold the land ſo long 


as there were any iſſue in tail; for during that time the conuſee 


hath a fee-{imple 3 and though the iſſue in tail here had the re- 


verſion in fee, which he paſſed to the conuſee, together with a 
fee determinable on the failure of iſſue, and that the conuſee can- 
not have two fee-{imples in him, yet he hath ſuch a fee-ſimple as 
ſhall be diſcharged of the leafe during the continuance of the 
eſtate· tail, if it had not been barred, and the one fee- ſimple ſhall 
not determine or drown the other, but both ſhall have continu- 
ance quad ſtrangers, as if they were in ſeveral and diſtin per- 
ſons. And he alſo held, that if the daughter in this caſe had 
entered, and accepted the rent, yet clearly this acceptance would 
not have bound her, or made good the leaſe, becauſe, as to her, it 
was abſolutely void, and not merely voidable; and this ſeems the 
molt reaſonable opinion; but no judgment was given, but the caſe 
ended by agreement, I 

A., tenant in tail, with reverſion to himſelf in fee, makes a leaſe 
for 99 years, if two lives ſhould ſo long live, to commence after 
the determination of a leaſe for years then in being; A. dies, 
leaving B. his eldeſt ſon and heir, who being the ifſue in tail 
levied a fine to the uſe of himſelf and his heirs ; the firſt leaſe de- 
iermines, then B., enters upon his father's leſſee ; and if his entry 
was lawful, was the queſtion? and it was adjudged, that it was 
not; for this was an intereſt derived out of the eſtate-tail, and 
alſo out of the reverſion, and being made by tenant in tail was not 
abſolutely void as againſt his iſſue, but only voidable; then when 
the iſſue, without taking the advantage the law gave him in re- 
ſpect of his eſtate-tail to avoid this leaſe, levies a fine of the 
eltate, his eſtate- tail by ſuch fine is extinguiſhed or barred and 
gone, and, by conſequence, his power to avoid this leaſe in reſpect 
of that eſtate-tail is gone likewiſe ; and the conuſee has no power 
to avoid it, becauſe he is 2 mere ſtranger, and no ways in privit 
of the eſtate- tail; nor could this power to ayoid the leaſe be tranſ- 
ferred to the conuſee, when the iſſue in tail had it only in reſpect 
of lis eſtate-tail, which is now barred, or rather extinguiſhed, as 
it was held to be, and ſo the leaſe took place of the reverſion in 
fee, Note; This caſe ſeems to differ from that of Errington's 
ſupra, where the ſon, who had made the leaſe, died without iſſue 
in the lifetime of his mother, who. was perfect tenant in tail. 

Huſband and wife tenants in ſpecial tail, with remainder to the 
buſband in fee, by conveyanee made by the huſband, during the 
coverture have iſſue a ſon, the huſband dies, the fon in the life- 
time of his mother Jevies a fine to the uſe of himſelf and his heirs ;. 
the wite after makes a leaſe for twenty-one years without reſery- 
ng the antient rent, and ſo not warranted by 32 H. 8. c. 28. and 
dies, the ſon hath ifiue, and by his will deviſes theſe lands to the 
Sefendant, and dies, the defendant enters upon the leſſee, who 
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brings ejectment; and it was adjudged in B. R. for the plaintiff, 


and that judgment afterwards affirmed in error in the exchequer- 
chamber, after divers arguments ; and in the caſe two points were' 
made: 1. If this leaſe, being made by a jointreſs within 11 H. . 
c. 20. and not warranted by 32 H. 8. c. 28. be voidable by the 
iſſue in tail, upon the ſtatute 11 H. 7. c. 20. in caſe no ſuch fine 
had been levied? 2. If the conuſee of the ſine ſnould have the 
ſame power to avoid the leaſe, either in reſpect of the eſtate- tail 
or the remainder in fee, as the iſſue ſhould have had, if no ſuch 
fine had been levied? As to the firſt point, it was reſolved, that 
this leaſe was not within the 11 H. 7. c. 20. for it was no dif- 
continuance, but only an ordinary leaſe for years, which the wife 
might ſurvive; and therefore this differs from a leaſe for life or 
lives made by a ſole jointreſs, not warranted by 32 H. 8. c. 28. 
for that makes a diſcontinuance preſently, and is expreſsly within 
11 H. 7. c. 28. alſo this differs from the caſe put in (a) Sir George 
Broms caſe, that if a woman jointreſs in tail accepts a fine come 
ceo, &fc., and grants and renders the land for 50 or 1000 years, 
to evade the act, that yet this is an alienation within the meaning 
of that act, as much as if ſhe had expreſsly levied a fine for 500 


or 1000 years, becauſe in both caſes, after her death, ſuch fine 


would bind the iſſue in tail, which that ſtatute intended to pre- 
vent; but becauſe ſuch fines paſſing only an intereſt for years, 
and not meddling with the frechold, make no diſcontinuance, not 
can be forfeited with collateral warranty, therefore during the life 
of the jointreſs they continue good, ſhe continuing ſtill tenant in 
tail, as ſhe was before, at leaſt in caſe of the fine levied by her for 
years; but after her death the iſſue in tail may avoid them, be- 
cauſe otherwiſe they would be prejudicial to him in binding his 
inheritance, and ſo would be equivalent to a diſcontinuance z and 
therefore after the death of the jointreſs in ſuch caſe the iſſue 
in tail may avoid them by 11 H. 7. c. 20. but not before; 
but this leaſe for twenty-one years being made in the ordi- 
nary form, by indenture, is not within the ſtatute 11 H. J. 
c. 20. and therefore if the jointreſs in this caſe had made a leaſe 
for 100 or 1000 years by indenture only, this would be no aliena- 
tion within 11 H. 7. c. 20. becauſe the ifſue might avoid it by 
the ſtatute de doms; fo that there appears a manifeſt difference 
between leaſes for life or lives, and leaſes for years, and alſo be- 
rween leaſes for years made by fine, and leaſes for years made 
only by indenture of deed poll; but if ſuch leaſe, either for lives 
or years, were in all things warranted by 32 H. 8. c. 28. then 
they would be good and binding upon the iſſue. As to the ſecond 
point, if the conuſce of the ifſue in tail ſhould have the ſame 
power of avoiding the leaſe, either in reſpect of the eſtate · tail of 
the remainder in fee, as the iflue himſelf ſhould have had if no 
ſuch fine had been levied; it was reſolved, that he ſhould not, 
but that the leaſe was good, and unavoidable z for notwithſtand- 
ing the fine levied by the ſon, the mother continued perfect and 
abſolute tenant in tail; and therefore the leaſe made by ber 
would not have been abſolutely void againſt the iffue, _ 7 
"1100 6 voidable, 
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Leaſes and Terms for Years, WJ 
voidable, if he had levied no fine; but now having levied a ſine, 
this hath barred the iſſue and the entail, ſo that the iſſue himſelf 
cannot avoid this leaſe ; for he hath nothing to do with the entail ; 
and the conuſee cannot avoid it, becauſe he is a ſtranger to the 
entail, which could not be transferred to him by the fine, but only 
be extinguiſhed as an eſtate-tail ; and the ſtatute de donis 

only the iſſue and thoſe in reverſion or remainder ; and though the 
fine carried likewiſe the remainder in fee, and after the death of 
the wife the entail was not in eſe, but determined; yet this was 
only between the conuſor and conuſee; for as to the feme, and 
all ſtrangers, the eſtate-tail continues ſo long as there is any iſſue, 
and no diverſity when the fine of the ifſue is precedent to the leaſe, 
and where ſubſequent ; for the leaſe is good againſt all but thoſe 
who were aided by the ſtatute de donis; and when the iſſue in tail by 
his own act hath extinguiſhed or barred the eſtate-tail,and deſtroyed 
the privity, the leaſe continues good and unavoidable ſo long as 
any of the iſſue in tail are in being: and if the feme in this caſe, 
after the fine levied by the iſſue, had made a feoffment in fee, and 
died, the feoffee ſhould have held the land againſt the iſſue and his 
conuſee, ſo long as there were any iſſues in tail. And if tenant in 
tail makes a leaſe for years, and after levies a fine to him in the 
reverſion, and dies, leaving iſſue, though in this caſe he in rever- 
ſion ſhall be in of his antient reverſion, yet he ſhall not avoid the 
leaſe during the lives of the ifſues in tail; for as to ſtrangers, the 
eſtate-tail hath continuance in right, though as to other purpoſes 
he ſhall be in of an eſtate in fee; and therefore the difference be- 
tween this and Sir George Brown's caſe is, that the leaſe there for 
three lives was a diſcontinuance, and then 11 H. 7. c. 20. gives 
title of entry to him to whom the intereſt after the death of the 
teme ſhould appertain to avoid it ; but here this leaſe for years was 
no diſcontinuance, nor at all within that ſtatute ; and then it re- 
mains at common law, where none but the iflue in privity of the 
eltate-tail, or thoſe in reverſion or remainder, ſhall avoid it; and 
here the eſtate-tail, as to all ſtrangers, hath continuance, and then 
the iſſue cannot avoid it, becauſe he hath no eſtate-tail; nor the 
conuſee, becauſe a ſtranger to the entail z and ſo the leaſe remains 
abſolute and unavoidable, 

If tenant in tail makes a future leaſe, and dies before it is to Carth. 260. 
commence, ſuch leaſe is merely void, without more cireumitances ; , _— 
but the iſſue in tail has his election to make it good by accepting and — 
the rent, or by diſtraining and avowry, which amounts to an ad- more, by 
mittance of the leaſe, and ſo eſtops and concludes the ifſue to deny OS 
it; ſo that the election of the iflue in that caſe is only to ſupport three others, 
and make good the leaſe of ſome act of his own concluſion, and who doubc. 
not an election to avoid it by his own act, becauſe there is no ſuch + 
act neceſſary ; for the law eſteems it void %% facto by the death 
of the tenant in tail, unleſs the iſſue doth by ſome act make it 
good. | | 

Where leaſes are voidab'e only, the ſame may in ſome caſes be 
avoided by one perſon, and yet ;cvived and made good by anather, 
and in ſome caſes an avoidance of ſuch leaſes by one perſon con- 

| . fy cludes 1 5 : 


=_ _ 2 "TH = — = 8 
2 — * 1 
29 = - > ge —— —ͤ— — — _— = — — 2 
YER — 2 — — — — —_ — = — — — 
5 : . ͤ . ———— — 
2 _ - a 5 
— — rere * 1 - — 

2 — — — 2 - 4 — — pd » * — wt — 1 mer ate 

— r — 2 n 5 —_—_— * 0 


— my —— — —— — ID" — — 
. — 3 2 
— — — = 1 * A — = 3 


Leaſes and Terms for Vears. 


cludes all others to revive or ſet them up again; wherein the di- 
verſity is between thoſe who at the time of the avoidance have tlie 
abſolute fee and inheritance in them, and thofe who have only a 
temporary and particular eſtate or inteteſt therein. | 
Therefore, if tenant in tail, or biſhop, make a leaſe for years 
not warranted by the ſtatute, ſo that the iſſue in tail or ſucceſſor 
may avoid them, if during theſe leaſes the temporalities come into 
the hands of the king by the vacancy of the biſhoprick, or the 
wardſhip of the iſſue, and his lands come to the king, or any other, 
upon the death of the tenant in tail, by reaſon of a tenure by 
knight's ſervice ; in theſe caſes the king, or other guardian, may 
avoid theſe leaſes in right of the biſhoprick or iſſue, whether made 
by the anceſtor within age, or by the ward himſelf ; but yet the 
ſucceſſor, or iſſue, when they come to the actual poſſeſſion of 
theſe lands themſelves, may by the acceptance of the rent, Os, 


and waver of the poſſeſſion, re-eſtabliſh and ſet up ſuch leaſes 


Co. 9. 
„Lite. 
46. + 


again: ſo, where the king for his primier ſeiſin avoided. a leaſe for 
years made by a tenant in tail, yet it was adjudged, that after 
livery had, the iſſue in tail had election either to defeat or abide 
by ſuch avoidance z and therefore if he accepted the rent from 
the leſſee, and waved the poſſeſſion, this ſet up the leaſe again. 
So, if the wife of tenant in tail being endowed of thoſe lands, 
avoids a leaſe made by her huſband during the coverture, for thirty 
or forty years, yet aſter her death the ifſue in tail, by acceptance 


of rent, and waver of the poſſeſſion, may ſet up ſuch leaſe again. 


7 Co. 9. 
Godb. 325. 


So, if tenant in tail makes a leaſe for thirty or forty years, ren- 
dering rent, and dies without iſſue, his wife privement enſeint with 


_ a ſon, and the donor enters, and as to himſelf avoids the leaſe; 


then the ſon is born, and the leſſeè re- enters; the ſon at full age 
may either affirm or avoid ſuch leafe, as he thinks fit; for the leaſe 
was not abſolutely determined or avoided, more than the eſtate- 
tail itſelf, out of which it was derived, but only ſecundum grid, and 
ſubject to be ſet up again upon the birth of the iſſue, which re. 
vived the eſtate-tail ; but if ſuch leaſe were made by the tenant in 
tail before marriage, rendering rent, and then he married, and 
died, leaving his wife privement enſeint, and the donor enters, and 
as to himſelf avoids the leaſe, yet if the wife be after endowed, 
the leaſe is revived as againſt her, becauſe her eſtate is qugdan 
modo a continuance of the eſtate-tail of the huſband, and therefor 
revives all charges made by him before the marriage. But if the 


wife be after delivered of a ſon, and die, now the iſſue may agail 


avoid that leaſe or affirm it, as he thinks fit; or if ſuch leaſe wert 
made after marriage, and the wife, being endowed thereof, avoid 
that leaſe, yet after her death the iſſue in tail ay revive it; for i 
all theſe caſes the avoidance of ſuch leaſes being only by those 
Who had a temporary eſtate or intereſt in the land, cannot bind 
thoſe who ſucceed to the inheritance thereof, but that they may, 
if they think fit, re-eſtabliſh and ſet up ſuch leaſe again, which, a 
to them, was at firſt only voidable, and not abſolutely yoid. \ 
But if a woman be endowed of an advowſon, which was appt® 
priated, during the coverture, and ſhe preſent, and her prey 
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be admitted, inſtituted and inducted, though the incumbent dies 
during the life of the dowereſs, yet is the appropriation defeated 


and diffolved for ever; becauſe the incumbent, who came in by 


her preſentation, had the whole fee and eſtate in him, as much as 
any incumbent ever can have, and, conſequently, there can be no 
reverſionary or contingent intereſt left to revive the appropriation : 
but if the wife in this caſe had died before any preſentation, then 
the appropriation had remained untouched ; for then nothing had 
been done to defeat or alter it, and make it preſentable ; for the 
actual preſentation only defeats and diffolves the appropriation, 
not the bare power of preſenting, without it be reduced into 
execution. 


(E) Of Leaſes for Lives or Years by Eccleſiaſtical 


Perſons ; And herein, 


1. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Statutes, with ſome 
general Obſervations on them. 


As to leaſes made by eccleſiaſtical perſons, by the common 
law, we ſhall but briefly obſerve, that all eccleſiaſtical per- 
ſons had in former times as full power and authority to leaſe, 
grant, or alien their poſſeſſions, as temporal perſons had, that is, 
it the grant, c. made by a ſole corporation was with the con- 
tent of others, whoſe confirmation was in ſuch caſe neceſſary; 
for though deans and chapters, maſters and fellows of colleges, 
maſters and brethren of hoſpitals, and ſuch like corporations ag- 
gregate, might of themſelves alone, without the conſent or con- 
firmation of any, have made long leaſes for lives or years, or gifts 
in tail or fee, at pleaſure ; yet biſhops, deans, Qc. K 
of their biſhopricks, deanries, &c. ſo archdeacons, prebendaries, 
parſons, vicars, if they aliened or leaſed, muſt have had the con- 
tent and confirmation of others, that had the power of confirm- 
ing in that behalf, and then their grants, Oc. were as good as 
thoſe made by aggregate corporations. 


Comp. In- 


cumb. 415. 


eiſed in de | 


But the law, as to the capacity of clergymen in granting, leaſ- 


ing, Cc. being greatly altered by divers acts of parliament, and 
thoſe not a little intricate and perplexed, it will be neceſſary to ſet 
down the ſtatutes themſelves, to render the caſes reducible to 
them more clear and intelligible. Wh 
The firſt ſtatute concerning leaſes by eccleſiaſtical perſons, 
which is alſo the only ſtatute that gives directions concerning leaſes 
filed of lands in right of their 
wives, is 32 H. 8. c. 28. which provides as followeth : « Where- 
* as great numbers of the king's ſubjects have heretofore taken 
« leaſes of lands, tenements, and other hereditaments, for term 
* of years, and divers of them for term of life, and have given 
* and paid great fines and ſums for the ſame, and alſo been at 
* great coſis and charges, as well in and about great reparations 
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« and buildings upon their ſaid farms, as otherwiſe e 
£ their ſaid eh yet notwithſtanding the ſaid farmers, after 
&« the deaths or reſignation of their leſſors, have been and be 
« daily, with great cruelty, expulſed and put out of their faid 
« firms and takings by the heirs or ſucceſſors of their ſaid leſſors, 
4c or by ſuch perſons as have intereſt therein, after the deaths or 
« reſignations of their ſaid leſſors, by reaſon of privy gifts of en- 
ce tail, or for that the leſſors had nothing in the lands, tenements, 
« or other hereditaments ſo letten at the time of the leaſes there- 
3 © cc of made, but only in the right of their wives, or ſuch other 
| ce like cauſe, to the great impoveriſhment, and in a manner utter 
„ undoing, of the ſaid farmers; for reformation whereof,, be it 
« enacted, Sc. That all leafes to be made of any lands, tene- 
cc ments, or other hereditaments, by writing indented, under 
ce ſeal, for term of years, or for term of life, by any perſon or 
« perſons, being of full age of twenty-one years, having an 
cc eſtate of inheritance either in fee-ſimple or fee-tail, in their 
&« own right, or in right of their churches and wives, or 
<« jointly with their wives, of an eſtate of inheritance, made be- 
cc fore the coverture or after, ſhall be good and effectual in the 
« law againſt the leſſors, their wives, heirs, and ſucceſſors, and 
cc every of them, c. Provided that the ſaid act ſhall not ex- 
« tend to any leaſes to be made of any manors, lands, tene- 
« ments, or hereditaments,. being in the hands of any farmer 
« or farmers, by virtue of an old leaſe, unleſs the ſame old leaſe 
« be expired, ſurrendered, or ended, within one yeur next after 
« the making of the ſaid new leaſe; nor ſhall extend to any 
cc grant to be made of any reverſion of any manors, lands, tene- 
« ments, or hereditaments, nor to any leaſe of any manors, 
« lands, tenements, or hereditaments which have not moſt com- 
& monly been letten to farm, or occupied by the farmers there- 
« of, by the ſpace of twenty years next before ſuch leaſe thereof 
& made; nor to any leaſe to be made without impeachment of 
« waſte; nor to any leaſe to be made above the number of twenty- 
cc one years or three lives at the moſt, from the day of the making 
« thereof; and h upon every ſuch leaſe there be reſerved yearly, 
c during the ſame leaſe, due and payable to the leſſors, their 
: cc heirs and ſuccefiors, to whom the ſame lands ſhould have come 
dc after the deaths of the leſſors, if no leaſe had been thereof 
c made, and to whom the reverſion thereof ſhall appertain, ac- 
« cording to their eſtates and intereſts, ſo much yearly farm or rem, 
&« or more, as hath been moſt accuſtomably yielden or paid for 
% the manors, Sc. fo to be letten within twenty years next be- 
& fore ſuch leaſe thereof made; and that every ſuch perſon of 
«« perſons, to whom the reverſion of ſuch manors, &c. ſo to be 
« Jetten {hall appertain, as is aforeſaid, after the deaths of ſuch 
« leſſors, or their heirs, ſhall and may have fuch like remedy 
« and advantage, to all intents and purpoſes, againſt the leflees 
dc thereof, their executors and afhgns, as the ſame leffor ſhould 
« or might have had againſt the fame leſſees; Provided alſo, that 
« this act extend not to give any liberty or power any perſon 
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« to take any more farms, leaſes, or takings, of any manore, 
« Ec. than he ſhould or might lawfully have done before the 
« making of this act; nor extend to any liberty or power to any 
« parſon or vicar of any church or vicaridge, for to make any leaſe 
« or grant of any of their meſſuages, lands, tenements, tythes, 
« profits, or hereditaments, belonging to their churches or vi- 
« caridges, otherwiſe, or in any other manner, than they ſhould 
« or might have done before the making of this ad.“ 

This act extends only to fole corporations, as 32 deans, 10 Co. 60. a. 
Sc. but as to corporations ere as deans and chapters, &c. . 
though they be ſeiſed in right ot their churches, this is no enabling 44+ 4 
ſtatute ; for they, by the conſent of the major part of them, 4 
might have made any leaſes or grants of their eſtates without | 
limitation before this ſtatute, and fo they might have done after, 
till by other ſubſequent ſtatutes they were reſtrained, this being 
merely enabling, and not at all reftraining them; and though by 
this ſtatute the ſole corporations before mentioned could not, 
without the conſent and confirmation of others, have made leaſes 
for three lives, or twenty-one years, yet with confirmation they 
might have made longer leaſes, or abſolute alienations, of any of 
their poſſeſhonsz and therefore to reſtrain biſhops, and other ec- 
clefiaſtical perſons, were the ſtatutes of 1 & 13 Elia. made, which Moor, 107. 
are as follow : . 

For the reſtraining of biſhops, the 1 Elia. c. 19. ſays, “ That all (a) This fta- 
* gifts, grants, feoffments Hnes, and other conveyances, or eſtates i- — 
from the firſt day of this preſent parliament had, made, done, former — 
* or ſuffered, or to be had, made, done, or ſuffered, by any er of grant- 
« archbiſhop or biſhop of any honours, caſtles, manors, lands, us to 2 
« tenements, or other hereditaments, being parcel of the poſſeſ- 8282 
« fons of his archbiſhoprick or biſhoprick, or united, appertain- ſuecceſſors, 
« ing or belonging to any of the ſame, to any perſon (other than 7? 2 
* the (a) queen, her heirs and ſucceſſors), whereby any eſtate that many 
e ſhould or might paſs from the archbiſhop or biſhop other than eſtates were 
« for term of twenty-one years, or three hves, from ſuch tune 8 
«c n queens 

as any leaſe, grant, or affurance ſhall begin, and whereupon upon defign 
* the old accu/iomed yearly rent, or more, ſhall be reſerved payable that the 
yearly during the ſaid term of Z4venty-one years, or three lives, e 


th 
 thall be utterly void; any law, cuſtom, &c. notwithſtanding.” kom what 


| prevent 
which was the ſtatute 1 Jac. 1. c. 3. made, which diſables all archbiſhops and biihops fromagranting 


dax of their poſſeſſions to the king, his heirs or ſucceſſors, and makes all ſuch leaſes, grants, c. to the 


Hag, his heirs or ſucceflors, utterly void and of none effect. 11 Co. 71. Gibf. Codex. 679. 


The ſtatute which diſables all other eccleſiaſtical perſons is 
13 Eliz. c. 10. which is as followeth: © AndTor that Tong and 
* unreaſonable leaſes made by colleges, deans and chapters, par- 
ſons and vicars, and others, having ſpiritual promotions, be 
the chiefeſt cauſes of the dilapidations and the decay of all 
* ſpiritual livings and hoſpitality, and the utter impoveriſhing of 
all ſucceſſors, incumbents of the ſame; be it enacted, That 
from henceforth all leaſes, g ſts, grants, ſeoffments, convey - 

| 1 2 2* ances, 


* 
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& ances, or eſtates, to be made, had, done, or ſuffered, by any 
ac maſter and fellows of any college, dean and chapter of any 
ic cathedral or collegiate church, maſter or guardian of any hol. 
« pita], parſon, vicar, or any other, having any ſpiritual or eccle. 
& ſiaſtical living, or any houſe, lands, tythes, tenements, or othe 
« hereditaments, being any parcel of the poſſeſſions of any-ſuch 
« college, cathegral, church, chapel, hoſpital, parſonage, vica- 
« ridge, or other ſpiritual promotion, or any ways appertaining 
cc or belonging to the ſame, or any of them, to any perſon & 
ic perſons, bodies politick or corporate, (other than for the term 
« of twenty-one years, or three lives, from the time as any ſuch 
« leaſe or grant ſhall be made or granted; whereupon the aceuþ 
« tamed yearly rent, or more, hall be reſerved and payable yearh 
« during the ſaid term,) ſhall be utterly void and of none etfed, 
« to all intents and purpoſes whatſoever ; any law, cuſtom, &. 
« notwithſtanding : Provided, &c. that nothing herein extend to 
&« make good any leaſe, or other grant, to be made by any ſuch 
« college or collegiate church within either or both the univerſ» 
« ties of Oxford and Cambridge, or elſewhere, within the realm 


4 of England, for more years than are limited by the private tz 


Cro. Jac. 
112. 2 Roll. 
Abr. 465. 
Leon. 306. 
Velv. 106. 
Mod. 205. 
2 Mod. 56. 
5 Co. 15. b. 
11 Co. 75. 
Roll. Abr. 
378. Roll. 
Rep. 151. 


Comp. In- 


cumb. 417. 


Comp. In- 
cumb. 419. 


ce tutes of the ſame college: Provided alſo, that this act ſhall not 
« extend to any leaſe hereafter to be made, upon ſurrender of any 
cc leaſe heretofore made and now continuing, ſo that the leaſe to 
ce be made do not contain more years than the reſidue of the 
« years of the former leaſe, now continuing, ſhall be at the time 
« of ſuch leaſe hereafter to be made, nor any leſs rent than i 
te reſerved in the ſaid former leaſe.” 

On theſe ſtatutes we ſhall obſerve, x. That the ſtatute of 1 El. 
c. 19. is but a private or particular ſtatute, and muſt be fpecialh 
pleaded, elſe the court will take no notice of it; but 13 Els. 
c. 10. is a general law, whereof the judges are bound ex affica 
to take notice, though it be not pleaded, becauſe it extends to al 
eccleſiaſtical perſons whatſoever, except biſhops, who were befor 
provided for by the x Eliz. c. 19. | 


2. It has been adjudged and holden in parliament, that the king 
ſa bound by 13 Eliz. c. 10. though not named, becauſe the 
ſt 


A 


atute was general and for the publick good : but for ſome time 
'the law was holden otherwiſe ; and therefore, where a leaſe wa 
made to the king by a dean and chapter, and the king had aſſigned 
it over, after that the law came to be holden that the king ws 
bound, the aſſignee had his leaſe made good to him in Chancer 
againſt the ſtatute, becauſe he could not know the law in a mat 
ter ſo dubious. 4 N CT 
3. That all leaſes made according to 13 Eliz. c. 10. Vf 
any ſingle corporation, if not warranted likewiſe by 32 H.. 
c. 28. muſt be confirmed by thoſe who by law are to 
the ſame. | 
4. That theſe ſtatutes of 1 Eliz. c. 19. and 13 Eliz. 616 
are merely reſtraining, ſo that though biſhops, and other eccle- 


aſtical perſons, might, with the confirmation of thoſe requin? 
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by law, have made any leaſe or perpetual grant, yet now no con- 
firmation whatever will make them good for above three lives or 
twenty-one years. | ; . 

5. That no leaſe by an archbiſhop or biſhop for three lives, or 
twenty-one years, made — to the exception of 1 Elia. 
c, 19. is good to bind the ſucceſſor, if it be not in every thing 
purſuant to 32 H. 8. c. 28. unleſs it be confirmed by the dean 
and chapter; for leaſes for twenty-one years, or three lives, be · 
ing only exempted and taken out from the general diſability im- 
poſed on biſhops by the firſt part of the act, receive no ſanction 
at all from that act, but as they are taken out to reſt upon 32 H. 8. 
6. 28. and therefore though they are for twenty-one years, or 
three lives, yet if part of the land were not in poſſeſſion, or if 
the old leaſe were not ſurrendered or expired within one year be- 
fore the new leaſe made, or in any other reſpect, ſuch new leaſe 
was not warranted by 32 H. 8. c. 28. to bind the ſucceſſor, there 
mult be the confirmation of the dean and chapter, becauſe at 
common law ſuch confirmation was neceffary z and theſe leaſes 
not being warranted by 32 H. 8. c. 28. which is the only ſta- 
tute that enables biſhops ſolely to make leaſes to bind their ſuc- 
ceſſors, remain at common law, and by conſequence, without 
confirmation, are voidable by the ſucceſſors as much as if they 
were made for one hundred years or lives. 

6. That 13 Eliz. c. 10. hath been always conſtrued largely 
and beneficially to prevent all inventions and evaſions againſt the 
true intent thereof; therefore, where the ſtatute ſays, maſter and 
fellows of any college, yet it hath been often held, that be the 
college incorporated by that name, or by the name of warden and 
fellows, or warden and ſcholars, or warden, fellows, and ſcholars, 
or maſter, fellows, and ſcholars, or maſter and ſcholars, or pro- 
voſt, fellows, and ſcholars, or by any other name of corporation, 
and be the college temporal for the advancement of the liberal 
arts and ſciences, or mere eccleſiaſtical or mixt, that all theſe are 
within the reſtraint of this a&t. So where the ſtatute ſays maſter 
or wardens of any hoſpital, be the hoſpital incorporated by any 
other name, and be it a ſole corporation, or corporation aggregate 
of many, yet the ſtatute extends to them. 

The next ſtatute that made any alteration in theſe things was 
14 Eliz, c. 11. which as to houſes in cities and towns is as fol- 
loweth : « Whereas in an act made 13 Hz. c. 10. there is one 
branch to avoid certain leaſes to be made by maſters and fel- 
* lows of colleges, deans and chapters of cathedral or collegiate 
* churches, maſters or guardians of any hoſpital, or by any other 
« parſon or yicar, or any other having any ſpiritual or ecclefiaſti- 
* cal living; be it enacted,. That the ſaid branch, nor any thing 
© therein contained, ſhall not extend to any grant, aſſurance, or 
© leaſe of any houſes belonging to any perſons or bodies politick 
© or corporate aforeſaid, nor to any grounds to ſuch houſes ap- 
« pertaining, which houſes be ſituate in any city, borough, town 


43 


10 Co. Cech. 
Co. Lit. 


Moor, 108. 


11 Co. 76. 
Magdalen 
College's 
caſe, 


14 Eliz. 
c. 11. 17. 


corporate or market- town, or the ſuburbs of any of them; but 


* that all ſuch houſes and grounds may be granted, demiſed, and 
« aflured, 


Comp. In- 
cumb. 423. 


Cro, Eliz, 
564 


18 Eliz. 

c. 11. con- 
tinued by 
43 Elia. 
Note: This 
ſtatute is a 
general law. 
4 Co. 76. 


120. 2 Roll. 


Abr. 465. 


4 aſſured, as by the laws of this realm and the ſeveral ſtatuty 
4 of the ſaid colleges, cathedral churches, and hoſpitals they las 


“ leaſe ſhall be permitted to be made by force of this act in . 
* the leaſt, nor without charging the leflee with the reparationz 


. « houſes ſhall be permitted to be aliened, unleſs in recompene 
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cc fully might have been before the making of the ſaid ſtatute, 9 
< lawfully might be, if ſuch ſtatute were not, ſo always that ſuch 
« houſe be not the capital or dwelling-houſe uſed for the habit 
* tion of the perſons aboveſaid, nor have ground to the fame 
e belonging above the quantity of ten acres : provided that m 


«« yerſion, nor without reſerving the accuſtomed yearly rent at 
« nor for longer term than for forty years at the moſt z nor any 


« thereof there ſhall be, afore, with or preſently after ſuch alien 
« ation, a good and ſufficient aſſurance made in fee- ſimple ab 
« ſolutely to ſuch colleges, houſes, bodies politick or corporate, 
and their ſucceflors, of lands of as good value, and of as great 
« yearly value at the leaſt, as ſo ſhall be aliened; any ſtatute 


« the contrary notwithſtanding.” wen 

Note; This ſtatute makes no alteration of the ſtatute 1 Heyer 
c. 19. nor has any relation to it, but only to the ſtatute 13 K = 
c. 10. and therefore gives no power to biſhops to let houſe aid, 
otherwiſe than according to 1 Eliz. c. 19. | owns 


Note alſo; That this ſtatute need not be found by verdict, bei But 
a general law. | | 

By this ſtatute it is expreſsly provided, that no leaſe ſhall 
be made of ſuch houſes in reverſion; but by 13 Eliz. c 10 


no reſtraint being made of ſuch leaſes, it was found neceſſi ent 
to provide againſt them by another ſtatute, viz. the 18 Ann * 
. 1. | ind a 
Which reciting, that ſince the making of the 13 Eliza. c. 1% ecut 
divers eccleſiaſtical and ſpiritual perſons, and others having fp" ob! 
ritual or eccleſiaſtical livings, have from time to time made lena be pa 
for term of twenty-one years, or three lives, long before the exp f the 
tion of the former years, contrary to the true intent and meaning" 0b! 
of the ſaid ſtatute; © Be it therefore enacted, That all leaſes Mid m. 
ebe made by any of the ſaid eccleſiaſtical, ſpiritual, or collegaſ as +: 
« perſons, or others, of any of the ſaid eccleſiaſtical, ſpirituaW"0ved 
« or collegiate lands, tenements, or hereditaments, whereof ! 
former leaſe for years is in being, not to be expired, ſurm fon 
« dered, or ended within three years next after the n— iſcloſ 
any ſuch new leaſe, ſhall be void, fruſtrate, and of none exec, he ob 
* and that all and every bond and covenant for renewing or mon 
« ing of any leafe, or leaſes, contrary to the true intent of ent v 
« ac, or of the ſaid act made in the ſaid 13th year, ſhall be . ecree 
« terly void; any law, ſtatute, &c, Provided that this act, + %Ym 
« any thing therein contained, ſhall extend or be prejudicial n 
<« make fruſtrate or void any leaſe or leaſes heretofore made | Wy 
any of the ſaid ſpiritual or eccleſiaſtical perſons, or am * ob 
« them; but that the fame, and every of them, are of the like Aa 
force and effect as they, or any of them, were before the 4 — 

| ad th, 


making of this preſent ſtatute.” 


Th: 
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The ſtatute of 18 Elz. c. 11. has relation only to the ſtatutes Hob. 469. 
pf 13 Eliz. c. 10. to reſtrain leaſes in reverſion where above thre * and 
rears of the firſt leaſe is then to come, but leaves the ſtatute: of * 
14 Elia. c. 11. perfectly at large as to houſes in cities, without 


ſtatuty 
ey las. 
tute, or 


nat ſuck 


habit Waking void ſuch leaſes, or any bonds or covenants concerning 
je fam em; for as to ſuch houſes the ſtatute of 14 Elia. c. I. is anew 
that Wav, and ſects looſe the 13 Elia. c. 10. therefore, where an action of 
& in a ovenant was brought againſt the Dean of Lincoln and one of the 
rent rebendaries, upon a covenant made by the Dean and Chapter, b 


heir ſpecial names jointly and ſeverally, to make a leaſe of a houſe 
n London, though it was argued to be void upon the ſtatute 
18 Eliz. c. II. that ſtatute extending only to 13 Eliz. c. 10. and 


arations, 
nor any 


>mPenct 

ch — ot to the 14 Elia c. 11. which, as to houſes in cities, repealed 
mple + 3 Eliz. c. 10. and makes all leaſes thereof good, fo they do not 
orporat, xceed forty years, c. and are not made in reverſion, which was 


ot prohibited by 13 Elia. c. 10. Alſo, the ſtatute 14 Elia. c. 11. 

orbids alienations of ſuch houſes, except there be full recompence 

iven to the Church at the ſame time, ſo as with ſuch recompence 

e 1 ElaWWicy may alien ſuch houſes in fee, which was not permitted by 

12 EE“ . 10. and it was adjudged accordingly. Aud it is (a) (a) 1 Vent. 
t houſes aid, the reaſon of repealing 13 £/iz. c. 10. as to houſes in market 8. 
owns, was to make thoſe places more populous, 

But to avoid the force of thoſe ſtatutes of 13 Eliz. c. 10. and Moor, 789. 


18 Eliz. c. 11. and the clauſe making void bonds and covenants Denn and 
Canons of 


as great 
tatute u 


Ct, being 


aſe ſhalWgzinſt them, a contrivance was ſet on foot to this effect: the Dean Wiadſor v. 
z. c. lc nd Chapter of Winder, in the 35th year of Elia. made an agree- Sir Gilbert 


nent among themſelves by lots to have an aſſurance of a leaſe to Pein. 
ach of them, of certain part of the poſſeſſions of their Church ; 
nd after the lots caft, whereby every one knew his own leaſe, they 


neceſſan 
18 El, 


liz, c1088x<ccuted the aſſurance in this manner: the corporation enters into 
wing fp" obligation of 500/. to every canon that was to have a leaſe, and 
ade leafs he payment limited to be within a ſhort time before the expiration 
he expire]! the old leaſe in being, and the canon the ſame day entered into 
meaning n obligation to pay the College 5; 10 J. at the ſame time, if they 
1 leaſes nid make a leafe according to a ſchedule annexed, which ſchedule 
collegiate” 25 verbatim the demiſe agreed to be made; and it was farther 


proved, that the intent and agreement betwixt them was, that one 


ſpirituah 
$00 J. ſhould be ſtopped for the other 500 J. and that the corpo- 


ereof anſ 


d, fue ation ſhould have only the 10 . for the leaſe ; which matter being 
naking dM icloſed in Chancery, the Lord Keeper Zgerton made a decree, that 
one 155 he obligation of 500 J. made by the Dean and Canons to each 
g or men was void by 18 Elia. c. 11. and in the ſame caſe a prece- 
nt of wü ent was ſhewn between Fry and the Dean and Canons of Wells, 
all be u.: ecreed 44 Elia. in Chancery, which was thus: Fry gave to the 
is act, ean and Canons of Mell, 10007. and took an obligation of 
judicial fo /., with condition to repay the 1000 f., and for non-payment 
made M rought an action of debt againſt the Dean and Prebendaries, 
or any @ nd obtained a judgment, and made a defeaſance thereof, that if 
of the "<7 make a leafe to him of land then in leaſe to Sir Amias Pato- 


zefore thei Q for fifteen years to come; then the judgraent ſhould be void; 
| ad the truth of the caſe vs, thatthe 100 J. was paid, and 600 J. 
Ti | thercof 
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thereof employed in payment of tenths due by the Church; yet by 
the opinion of Popham, Anderſon, and Periam, it was decreed in 
Chancery, that the judgment was void by 18 Eliz. c. 11. which 
makes void bonds and covenants for making leaſes againſt that 
ſtatute of 13 Eliz. c. 10. but by way of arbitrament they awarded 
to Fry the 600 J. that was paid and employed in the affairs of the 
Church, and after the 43 Zliz. c. g. $8. was made to extend to 
judgments in ſuch caſes. 
Another ſtatute concerning leaſes made by colleges in the two 
Univerſities, and the colleges of Winchefter and Eaton, is 18 El, 
e. 6. which adds one thing more, as followeth : “ That ng 
«© maſter, provoſt, preſident, warden, dean, governor, rector, or 
ce chief ruler of any college, cathedral church, hall, or houſe d 
cc learning in any of the univerſities of Cambridge and Oxford, no 
c any provoſt, warden, or other head officer of the colleges d 
« Winchiter or Eaton, nor the corporation of any of the ſame, 
« by what title, ſtile, or name ſoever they now be, ſhall or may be 
4 called, after the end of this preſent ſeſſion of Parliament, ſhall 
c make any leaſe for life, lives, or years, of any farm, or any their 
cc lands, tenements, or other hereditaments, to the which any 
ce tythes, arable land, meadow, or paſture deth or ſhall apper 
cc tain, except that the one-third part at leaſt of the old rent be 
cc reſerved in corn for the ſaid colleges, cathedral churches, halls 
& and houſes, that is to ſay, in good wheat after the rate of 6 f. and 
« 8 f. the quarter, or under, and good malt at 5 s. the quarter, u 
ec under, to be delivered yearly upon a day prefixed at the ſaid col 
<« leges, cathedral church, halls, or houſes ; and for default there 
ce to pay the ſaid colleges, cathedral church, halls, or houſes, in ready 
« money, at the election of the ſaid leſſees, their executors, adm. 
cc niſtrators, and aſſigns, after the rate of the beſt wheat and malt it 
ec the market of Cambridge, for the rents that are to be paid to the 
te uſe of the houſe or houſes there, (and ſo for Oxford and Wit 
« cheſter, in totidem verbis,) and in the market of Windjor for tht 
« rents that are to be paid to the uſe of the houſe or houſes # 
« Eaton, is or ſhall be fold the next market day before the fail 
cc rent ſhall be due, without fraud or deceit z and that all leaſes 
cc otherwiſe hereafter to be made, and all collateral bonds d 
tc afſurances to the contrary by any of the ſaid corporations, ſhal 
& be void in law to all intents and purpoſes; the ſame wheat 
c malt, or money coming of the ſame, to be expended to the ul 
te of the relief of the commons and diet of the ſaid colleges, c 
te thedral church, halls, and houſes only, and by no fraud or colou 
« let or ſold away from the profit of the ſaid colleges, cathedra 
c church, halls, and houſes, and the fellows and ſcholars in tit 
&« ſame, and the uſe aforeſaid; upon pain of deprivation of Un 
governor and chief rulers of the ſaid colleges, cathedral churc 
« halls, and houſes, and all other thereunto conſenting : but tb 
it act, or any thing therein contained, ſhall not extend or bell 
« any wiſe prejudicial to any leaſe to be made of a barn call 
« Munchen Barn, with a certain portion of tithes riſing, grow! 


« and being in the pariſh of Southweek in the county of ; * 
| 0 


* 


yet d 
— in 
which 
{ft that 
warded 
of the 
tend to 


the two 
8 El, 
"hat 10 
Cor, or 
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r may be 
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« being parcel of the poſſeſſions of Maudlin College in Oxford, fo 
ic that the term demiſed in and by the ſaid leaſe exceed not the 
« number of ten years from and after the feaſt of St. Michael the 
« Archangel next coming, neither ſhall this act extend to any leaſe 
« to be made by the preſident and ſcholars of the college of Sr. 
60 wn Baptiſt in Oxford, to any heir male of Sir Thomas White, 
« founder of the faid college, which leaſe ſhall be made accord- 
« ing to the meaning of the foundation and ſtatutes of the ſaid 
« college, of the manor of Fifield, and no other hereditaments.” 

In the conſ{truttion of this ſtatute it hath been holden, that it 
is a private act, becauſe it concerns only thoſe particular places 
and therefore muſt be pleaded or given in evidence, or found by 
a jury,. otherwiſe the court is not bound to take notice of it. 

Alſo it is ſaid, that in a declaration upon a leaſe made by any Leon. 306. 
of theſe colleges it ought to be ſhewed, that the corn was reſerved 333- 
according to the ſtatute ; otherwiſe this may be good cauſe to move [(a) rhe 
in arreſt of judgment; but of this it may be doubted ; for in the caſe itſelf, 
caſe itſelf, cited in Lean (a) for that purpoſe, it appears that that ras” ogy 
exception was diſallowed; for though it dges not appear in the — 1 
declaration that corn was reſeryed, yet it may be that it was re- 
ſerved in the leaſe; and if not, yet the other party ought to ſhew 


that this was 
not found by 

it; and therefore the exception to the declaration fox not ſhewing 

it was diſallowed. 


47 


Leon. 306. 
Save. 129» 


the ſpecial 
verdict: in 
the reference 
to the caſe, ; 
Leon, 333+, the objection is ſtated to be as in the text; but that reference is faulty in anotler 
reſpect, inaſmuch as it ſtates the judgment to have been arreſted for this reaſon. ] 


By the ſtatute 22 Car. 2. c. 11. $61. it is enacted, “ That for 

« ever hereafter the mayor, commonalty, and citizens of London 
* may and ſhall have a market, to be kept three or four days in 
* the week, as to them ſhall ſeem convenient, upon the ground 
now ſet out by the aſſent of the dean and chapter of the ca- 
* thedral church of St. Paul, London, for a market-place within 
© Newgate, and that the ſaid dean and chapter ſhall make and 
give one or more leaſe or leaſes of the ſaid ground to the ſaid 
mayor, commonalty, and citizens, and alſo of the wall of the 
* faid church-yard, abutting ſeverally upon Paternefter-row and 
the Old Change, for the term of forty years, reſerving the year- 
y rent of four pounds for the ground of the ſaid market- place, 
* and two-pence for every ſuperficial foot of the ground or ſoil of 
the ſaid wall, as it is now ſet out by the ſurveyors of the city 
and of the ſaid dean and chapter, and ſo from forty years to 
* forty years for ever, at the like yearly rent, and one year's rent, 
* after the rates aforeſaid, to be paid by way of fine for each of 
* the ſaid grounds reſpectively, upon the making every new leaſe 
thereof; which ſaid leaſe and leaſes ſhall be good and effectual 
in the law, as againſt the dean and chapter, and their ſucceſſors, 
and all perſons claiming by, from, or under them, and that no 

* houſe, ſhed, or other building, ſhall ſtand, or hereafter be ereQ- 
ed and fixed upon the ſaid market-place, other than the market- 
houſe already built with the conſent of the ſaid dean and chap- 
ter; any thing in this or any other act to the contrary not- 
. © withſtand- 


| Tr 


Dyer, 69. a. 


Hob. 7. 


s Roll. Rep. 


443- 


Hetl. 57. 
Mayor and 
Common- 


alty of 


Wincheſ- 
ter's caſe, 


Comp. In- 
cumb. 334. 


Comp. In- 
umb. 334. 
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cc withſtanding.” «4 And whereas the ſaid parſons or vicars, 
cc ſome of them, (within the ſaid city of London, ) are intereſted ij 
& ſeveral glebe lands or grounds, the which they cannot rebuilt 
* themſelves, nor let ſuch leaſe or leaſes as may be an encourage. 
& ment to others to rebuild the ſame ; be it enacted, That the falt 
« parſons and vicars, and every of them reſpeCtively, be em 
ce powered, and are hereby empowered to let ſuch leaſe or leafy 
« of their ſaid glebe lands or grounds, with the conſent and aps 
« probation of the patron or patrons, and ordinary, for any tem 


e not exceeding forty years, and at ſuch yearly rents, without 


c fine, as can be obtained for the ſame.” - | 

Before we mention any caſes, or make any obſervations on the 
foregoing ſtatute, it may be neceſſary to take notice, that at com 
mon law if a parſon had made a leaſe for years of his glebe- land 
to begin aſter his death, or granted a rent-charge in that manner, 
and ſuch leaſe or grant were confirmed by the patron and ordinary, 
this would have bound the ſucceſſor of the parſon ; becauſe here 
was the conſent and concurrence of all perſons intereſted, and the 
leaſe or charge bound immediately from the perfecting of the 
deed by the parſon, patron, and ordinary, though it was not 90 
take effect in poſſeſſion till after the parſon's death; but now ne 
confirmation whatever will make ſuch leaſe or grant good again 
the ſucceſſor, by reaſon of the ſtatutes made to avoid them. 

If a perſon obtain a grant to build houſes on church or college 
lands, and this be confirmed, (in caſe where confirmation is neceb 
ſary,) yet this grant is no alienation againſt the ſtatutes, but u 
only a covenant or licence, and nothing elſe; for the foil remains 
in the grantor, and, by conſequence, the houſes built thereon art 
in him. ; 

If a pariſh be upon the deſign of incloſing lands, and a parſe 
have tithes in kind, and common for beaſts thereout, the Chancery 
may decree him to take a quantity of ground elſewhere, in het 
thereof, | 

So, where one had a leaſe of tithes in kind, it was ordered it 
Chancery, that a commiſſion ſhould go forth to ſet out other mes 
dow and ground in lieu thereof; the reaſon of which caſes ſeens 
to be, either for the prejudice the publick might ſuffer, if ſuch re 
compence in no caſe ſhould be allowed, or for that the ſucceliat 
of the parſon hath no injury thereby, being recompenced in ohe 
lands: fed guere, why an act of parliament in ſuch caſes ought ud 
to be procured? for it ſhould ſeem the Chancery, as well as the 
pther courts, are bound by all acts of parliament, which are pe- 
ſitive laws, and have no liberty of breaking through them, up« 
any pretence of convenience or neceſſity, more than other cou 

By the ſtatute of 14 Elix. c. 11. as appears before, all thok 
who were reſtrained by 13 Eliz. c. 10. have liberty given thei 
to alien houſes in cities abſolutely, ſo as at the time of ſuch alien 
ation there be a recompence in lands given to them, and their ſus 
ceſſors, of as great value as the houſes aliened are; but this liben 
of aliening, upon ſuch recompence to be given, extends only | 


houſes; for as to lands they have no ſuch power, nor — | 
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ars, ol erchange them, to bind their ſucceſſors, upon any recompence 

ted u whatſoever: and guere, whether ſuch houſe may be exchanged 

rebut for lands of greater value, without licence, againſt the ſtatutes of 

Jurage- mortmain ? © | 

he (ail It is agreed, that corporations of mayor and commonalty, bailiffs Sid. 162. 

be en 2nd burgefles, and ſuch other lay corporations, are out of all the 

+ leaſal beforementioned ſtatutes, and may make leaſes, and other eſtates, 

and y they might ever have done. | | 

ny tern it hath been adjudged, that a ſpiritual perſon not beneficed is Deg. 135. 

Without not within the 21 H. 8. c. 13. which prohibits ſpiritual perſons Mich. 
from taking leaſes to farm, c. for life, years, or at will, in their $I 

on th} own name, or in the name of any other perſon or perſons to their Clagg and 

at cum uſe, c. Lampley. 

be-land, A leaſe being made to a ſpiritual perſon againſt 21 H. 8. c. 13. Dyer, 27, 

manner and a bond or obligation taken for performance of covenants, 3 

rdinami be obligee brought an action of debt upon this bond, and had Keb. 436. 

uſe hen judgment; which proves that the leaſe was not abſolutely void | 

and thel between the leſſor and leſſee, as the words of the ſtatute are; and 

; of the though in Dyer, where this caſe is reported, this is not mentioned 

's not wlll to be any cauſe of the judgment; yet Periam in 1 Leon. held it to 

now m be the greateſt cauſe of the judgment: and fo it appears to have 

| againk been adjudged in another place; for the ſtatute inflicts a penalty 

mY of 10 J. for every month that the clerk ſhall occupy ſuch farm, and 

r collex therefore it cannot be void; but the leaſes made void by that 

is necebM ffatute are only thoſe which ſpiritual perſons before that act, or 

s, but faſter had, and before Michae/mas then next following were not 

| reniainMl bargained, ſold, or granted away. 

ercon att In an action upon 21 H. 8. c. 13. againſt a parſon for taking Bro. tit. 
farms, it is a good plea to fay, non habuit ſeu tenuit ad firnmiam Aon fur ie 

2 parſot entra formam flatuti ; and the defendant may give in evidence, * Would not 

Chancen that the farm was for the maintenance of his houſe, Sc. accord- the general 


>, in hit ing to the proviſo in the ſtatute for that purpoſe “. 2 de- 
et, be as 


good, if not more eligible ? 


ordered WR Alſo, the writ grounded on this ſtatute ought to be gui tam for Bro. Aion 
ther merle king and party; and therefore a writ, which demanded the % «far. 
aſes ſeems whole, was ruled not to be good, But the ſtatute need not be + 

f ſuch ei mentioned in the writ. 

ſucceſla 


By another act, intitled, An act for the erecting of hoſpitals, or 49 Eliz. 
aiding and working-houſes for the poor, it is (amongſt other things) © 5: 92 
provided, That all leafes, grants, conveyances, or eſtates to be 
made by any corporation ſo to be founded exceeding the number 
of twenty-one years, and that in poſſeſſion, and whercupon the 
xccuſtomable yearly rent, or more, by the greater part of twenty 
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her ** fears next before the taking of ſuch leaſe, ſhall not be reſerved, 
„ al 32 ad yearly payable, ſhall be void. 
pr 40 As to the perſons who may be ſaid to be ſeiſed in right of their 4 Leon. gt. 


burches, fo as to be impowered by the itatute of 32 H. 8. c. 28. to A Aden and 
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Lic. 44- b. yet within the equity of that act make leaſes for three lives, or 
2 twenty-one years, to bind his ſucceſſor, obſerving the ſeveral quali 
Leaſes, g fications required by the act; for the words of the act being general, 
Falm. 105. all perſons having an eſtate of inheritance in right of their church, 
—_ hr with a ſpecial exception of parſons and vicars only, ſhew the in. 
tent of the act to include and take in all but thoſe ſo excepted: 
and Popham ſaid, that in Dr. Dale's caſe, for an houſe near dt. 
Paul's it was ſo adjudged, and ſo had been twice adjudged in hiy 
experience; and Fenner ſaid, it was ſo adjudged in the caſe of a 
treaſurer of a church. Beſides, prebendaries are eccleſiaſtical per- 
ſons, for they are admitted and inſtituted, and have /ocum in i 
&* wocem in capitulo. = 
| So likewiſe, it hath been adjudged, that a chancellor of a es- 
3 thedral church may make leaſes for twenty-one years, or three 
Bis . lives, within this ſtatute, to bind his ſucceſſor: ſo, of a treaſurer, 
Palm. 105. archdeacon, and precentor ;; for they are prebendaries, and more, 
1 for they are generally choſen out of the prebendaries, and have 
| thoſe dignities ſuperadded or annexed. And though chancellon 
and treaſurers are in ſome ſort miniſterial, yet are they not znter 
minoFes ci diaet, as the oftiarii and wvergers are, who are only fer- 
vants to carry candles and wax, keep the doors, c., but the 
[others are ſeiſed in fee in right of their church, Sc., and have 
moreover theſe dignitics fuperadded. But a caſe was cited to have 
been adjudged in the Exchequer, that leaſes made by the chanters 
of St. Paul's mult be confirmed; for it was ſaid, they are not pro- 
perly chanters, but ſinging men only, and minoris ordinis ; but the 
chanters, properly ſo called, precentors, &c. are majoris ordim:; 
as the biſhop of Sarum, in right of his biſhoprick, is precenta 
Anglie ; which ſhews it to be honorary, and a ſpiritual dignity. 
If a parſon, prebendary, mayor, dean, abbot, &c., or any other 
Aer, e. 80. {ole corporation make a leaſe for years, either upon theſe ſtatutes, 
or at common law, though the leſſor be under the age of twenty- 
one years, yet he ſhall not avoid ſuch leaſe for that cauſe z fo 
ſince they are admitted to exercile ſuch offices or ſunctions, though 
within age, they are likewiſe by law ſuppoſed capable of doing al 
things belonging thereto, as other perſons of full age may do z and 
therefore ſuch acts as are done by them in their politick capacity 
which is ſubject to no age or infirmity, as the body natural is, art 
valid and effectual, notwithſtanding their minority, which in ſuch 
caſe is not material. 


Lev. 112+ 


2. Of the Rules to be obſerved, and Qualifications requiſite to the 
Perfection of Leaſes by Eccleſiaſtical Perſons : And therein, 


Rule 1. Where an Indenture or Deed is neceſſary. 
The firſt thing to be obſerved upon the ſeveral ſtatutes before 


mentioned concerning leaſes is, that as well upon the ſtatutes d 
the 1 Eliz. c. 19. & 13 Eliz. c. 10. as upon 32 H. 8. c. 28. tht 
leaſes to be made by virtue thereof muſt be by indenture; fot 


though the ſtatutes 1 E/iz. c. 19. & 13 Eliz. c. 10. do not 
| - 
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quire it, yet in that and all other qualities and properties required 


by the 32 H. 8. c. 28. (except concurrent leaſes only), they mult 
follow the pattern thereof. And (a) if the deed be indented, whe- 
ther it begin zhis indenture or not, it is not material; for notwith- 
ſtanding that, it is an indenture : on the contrary, if it be not 


" indented, the calling it an indenture will not make it ſo“. 


| 1. 1 1 
2 
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7a) Co. a 5- 


Stile's caſe. 
Co. Lit. 143. 
2. 229. a. 
Cro, Elis. 
472. 

2 Inſt. 672. 
2 Roll. Abr. 


22.—“ If only the form of indenting the parchment, or paper, be wanting, that is not material, for 
it might even by done in court, and therefore no exception is now taken on ſuch a trifling omiſſion, 


But the moſt obſervable thing under this head is, how far a 
parol leaſe or agreement by the parſon with his pariſhioner or a 
ſtranger for his tithes ſhall be good, and how far and in what caſes 
not; concerning which there are various caſes and opinions in the 
books, many of which have no foundation from the ſtatute, but 
ſtand entirely on their own bottom. h 

And herein all the books agree, that if a parſon leaſe or grant 
over his tithes to a ſtranger for life or years, or even for a year, that 
ſuch leaſe or grant muſt be in writing; and if it be not, it will be 
abſolutely void; the reaſon whereof is, becauſe tithes are things 
which lie merely in grant, and whereof no manual occupation can 
be; till they are actually collected, they are not things ſubſtan- 
tive, whereof the property can be changed by the notoriety of li- 
very and ſeiſin, or any actual taking of poſſeſſion; but their whole 
eſſence before they are ſevered and divided conſiſts only in notion 
and idea: therefore, without deed, the grantee or leſſee can make 
no manner of title to them; far without that, there is nothing 
can be done to inveſt him with the property thereof, but the eſſence 
and ſubſtance of his title is to be derived from the deed, granting 
or leaſing them to him: and for this reaſon it is that he mult not 
only have a deed thereof, but muſt alſo in pleading ſhew it with 
a profert hic in curi4 ; for otherwiſe the coutt, which is to judge 
ſecundum allegata & probata, can no more adjudge his title good, 
than if he had no deed at all : but yet (5) if ſuch grant or leaſe be 
made of tithes without deed, and the grantee or leſſee ſue for them 
in the ſpiritual court, the defendant muſt plead that all the title the 
plaintiff has is by leaſe without deed ; nor. can he ſuggeſt this mat- 
ter to ground a prohibition on ; but he ought either to ſet out his 
tithes without regarding who hath the title to them, which will 
diſcharge him, or he ought to preſcribe in meds decimandi, and 
lurmiſe that the tithes belong to J. S. with whom he hath com- 
pounded to pay ſuch a ſum for all tithes, | 

But if a parſon leaſe his rectory or parſonage for years, in this 
caſe the tithes and offerings will paſs as incident to the rectory, 
though there be no deed, becauſe the rectory is the principal, and 
the leaſe of that being good without deed, the tithes and offerings, 
which are but as part of or acceſſory to the rectory, muſt paſs like- 


wife, though they are not named. And ſome hold, that by ſuch , 


parol leaſe, the rectory and tithes will paſs, though there be no 

houſe, but only the church and church-yard. by 
If a portion of tithes hath been long uſed with a chapel, a 
Fant or leaſe of the chapel, with = the tithes thereunto belonging, 
2 15 
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Comp. In- is a ſufficient deſcription to paſs the tithes, though generally 


cumb. 338. à portion of tithes ought to be ſo named. But it does not appear 
whether in this caſe the grant or leaſe of the chapel were by deed 
or not. 

As concerning leaſes of tithes to the pariſhioner himſelf, who 
ought to pay them, there are variety of opinions in the books, how 
far ſuch leaſes or agreements ſhall be good without writing, if 

they are made for the life of the parſon, or for years, or for one 
year only, and how far, and in what caſes, the aſſignee of the 
pariſhioner ſhall take advantage of, or be bound by ſuch leaſes or 


agreements, 
Cro. Jac. Firſt then, moſt of the books agree, that if the parſon, in con- 
137: ſideration of ſuch a ſum then paid, or ſo much annually to be 


OE paid, by the pariſhioner, contract or agree by parol with him, 
Noy, 121. that he ſhall retain his tithes, or thall be diſcharged of the pay- 
bd ment of his tithes during the life of the parſon, or for ſo many 
3 Leon. 357. years as he ſhall be incumbent, this ſhall be void, And the reaſon 
Godb, 333. given is, becauſe as a leaſe, this cannot be good without writing; 


Palm. 377- and as a compoſition or agreement, it cannot be good, becauſe it 


2 Brownl. . a a 

117. is uncertain at the making of it. 

Lev. 24. a N 

2 Roll, But yet ſome books hold ſuch parol agreement ſor the liſe or 


Abr. 63. incumbency of the parſon to be good, and that if he demands 


Godb. . 0 . . . — * 1 
Palm, — tithes againſt it in the ſpiritual court, a prohibition ſhall be 


Hetley, 31. awarded to ſtay his ſuit. 


107. 122. : 
Yelv. 94. It is held in ſeveral books, that though ſuch parol agreement 


* 121. with the pariſhioner for the life or incumbency of the parſon be 

3 Bron, not good, yet if it be for ſo many years certain, that this is good, 

11. 2 Roll. though it be not by deed or writing; becauſe it is in nature of a 

_— compoſition or agreement with the pariſhioner himſelf, who ought 

3 8 pay them; and therefore if he ſues in the ſpiritual court for 

Jac. 668. tithes, againſt ſuch agreement, a prohibition thall be awarded 
do ſtay his proceeding. 

Hetley, 31. So it is likewiſe held, in purſuance of that opinion, that if the 
pariſhioner, after ſuch agreement to retain his tithes for years, 
makes a leaſe of thoſe lands to another, that the leſſee alſo ſhall 
be diſcharged of the payment of tiches, becauie the diſcharge runs 

Yelv. 9g. along with the land. But others hold the contrary ; and that it 

Hawkes and the aſſignee be ſued in the ſpiritual court he ſhall have no prohi- 

Brothwith. pition, becauſe by ſuch parol contract no intereſt was transferred 
to the pariſhioner, but it was only a perſonal agreement between 
the parties themſelves, and cannot extend to ſtrangers. 

2 Roll, But all that hold ſuch parol agreement for years to be good, hold 

mm — likewiſe, that, if the agreement were with the pariſhioner, his exe- 

668. Cutors and aſligns, there the executors or aſſigns of the pariſhioner, 

Godb. 333. or even their leſſee at will, thall take advantage thereof; and it 

Palm: 377. they are ſued in the ſpiritual court, ſhall have a prohibition, and 
compel the parſon to take his remedy upon the contract; and 
that if the executors of the pariſhioner have made a leaſe over at 
will, they ſhall have their remedy over againſt the tenant at 4 
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who came in under the benefit of ſuch a diſcharge, and therefore 
ought to be contributory to the charge of it : and that granting ſuch 
prohibition is a means to compel the parſon to ſeek his true remedy. 

And yet we find ſome caſes where ſuch agreement was by deed 
with the pariſhioner and his aſſigns, that the pariſhioner, or 
allignee, being ſued in the ſpititual court, could have no prohibition, 
becauſe, it was faid, the covenant or agreement paſſed no intereſt in 


the tithes z and therefore, for breach of ſuch covenant, the aſſignee 


had no remedy, but by action of covenant on the deed, 

Accordingly alfo ſeveral books held, that though ſuch paro! 
agreement for life or years, be not ſufficient foundation for grant- 
ing a prohibition, yet ſuch ſuit in the ſpiritual court is a breach 
of the contract or agreement, for which the party may have remed 
by action upon the cate, upon the af/umpht, that he ſhould hold 
diſcharged. 43. 

So likewiſe it is held, in ſeveral books, that though ſuch parol 
agreement to retain for life or years be not good by way of 
paiſing an intereſt, yet if an action of debt de brought upon the 
itatute 2 & 3 E. 6. c. 13. and the agreement be pleaded, and 
found for the defendant, that this ſhall be ſuthcient to bar the 
plaintiff of the treble damages given by that ſtatute: ſo if nihil debet 
be pleaded, and ſuch agreement be given in evidence, it is ſuthcient 
to excuſe the defendant from the penalty of treble damages. 

But the beſt opinion ſeems to be, that ſuch parol agreement 
with the pariſhioner himſelf for more than one year is void: and 
even to make good this, it ought not to be entered into till after the 
corn is ſown, becauſe when once the corn is ſown, then it is ſup- 
poſed to be in e, and growing all that year 3 and then ſuch agree- 
ment is in the nature of a ſale of a thing or chattel actually eſſe, 
which, like ſales of other goods and chattels, needs no writing. 
ut if it be for mare than one year, then it is in nature of a leafs 
or grant of the parſon's right or intereit in the tithes, which, before 
they are in , conſiſt only in notion; and therefore, to bind the 
parſon, there ought to be a deed or writing; and if there be not, 
he may ſue for them in the ſpiritual court, and ſhall not be tied up 
by a prohibition 3 and ſuch parol grant or agreement, for more 
years than one, is not only void for all the years after the firſt, but 
in the whole; for the contract being entire, muſt be void in all, 
or good in all, and ſhail not be good and void by parcels. 

But a diverſity ſeems to be taken in ſome books, between the 
parfon or vicar, and the impropriator; the parſon or vicar, they 
lay, may leaſe his tithes for one year without deed, but the im- 
propriator cannot, but it will be abſolutely void; and it is ſaid to 
be ſo ruled in Bennet and Spel's caſe; and in the cafe of Bellamy 
and Balthorp, where the leaſe for one year by the impropriator was 
holden void, being to a ſtranger of the tithes of the whole pariſh, 
by the oppoſition (a) that follows in ſaying, * otherwiſe it is, if it be 
* aleaſe of the tithes for a year, by the parſon himſelf,” it mult alſo be 
meant of a leaſe to a ſtranger, and not to the pariſhioner himſelf, 
who ought to pay them; and then it follows, that a parſon or 
vicar may leaſe the tithes of their whole pariſh for one year to a 
ſtranger, without deed, * ſeems, they may do, notwith- 
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tithes with- ſtanding the books abovementioned, as is proved by conſtant prac- 
_ 's tice: for perhaps it would be difficult and troubleſome for the par- 
negatived by ſon himſelf to collect all the tithes in ſpecie, and it may be, ſeveral 
Dodderidge, of the parithioners will not take leaſes, or agree or compound for 
J-; an0 in their own tithes; and therefore, if the parſon can find one who 
more is ſaid, WilFtake all that trouble off his hands, and leave him more at liber- 
2 ty attend his cure, it ſeems POR * r be at —_— to 

a. ſet his tithes (as they call it) to ſuch perſon for that year: and it 
a would be 8 aud ee der cn to expect, that upon 
3 every ſuch yearly ſetting of his tithes, he ſhould be forced to be at 
agrol,-or the expence of a new and formal leaſe in writing, eſpecially ſince 
leaſe the ſuch ſetting or leaſing is generally made about Eaſſer, when the 
_ corn is actually growing, and in a good forwardneſs; and there- 
of glebe and fore ſuch ſetting or leaſing is rather a ſale of chattel in , than a 
tithes,” by leaſing or making over of a thing only in potentiality or idea; 
uo and ſuch fale may be good without deed, as it would be of any 
Althoogh in other goods or chattels. And why the impropriator himſelf, in the 
the diſcuf. like caſe, {ſhould not have the ſame power, feems hard to be ac- 
— counted for; though, perhaps, in the caſe where this difference 
the caſes in is taken, the vendee or leflee, ſtrictly ſpeaking, could not juſtify 
the text, a in trover againſt the owner, as by virtue of the leaſe gua leaſe 
—— without deed. But guere, if he had pleaded it as a ſale for a 
uſed in op- Valuable conſideration, if that would not have altered the caſe, 


— ], ]§,——— —— —— 


poſition to and made good his juſtification in taking them after they were 


one by deed 
yer the queſ. ſevered f 


tion is not, whether tithes may be leaſed by parel merely, but whether they may be leaſed 2vithout deed f 
And the reſult of all the caſes ſeems to be, that to paſs an inteieſt in tithes, to convey them to a ſtranger, 
a deed is abſolutely neceſſary: but that a compoſition with the pariſhioner by way of retainer is good 
without deed. This latter point receives a confi- mation, if indeed it want any, from the Kenfing- 
ton caſe (Adams v. Bewitt, Dom. Proc. 1992.); for in that caſe the compoſi ion was without deed z 
but when the lores held that the notice there given to determine the compoſition was not a ſufficient no- 
tice for that puipoſe, they neceſſatily admitted the compoſition itſelf to be valid, for there could be 
no queſtion about the determination of a thing that was void. In Keddington v. Bridgman, Bunb. 2+ 
a difference is taken between a compoſition by way of retainer by parol, and an agreement between the 
parſon and his pariſhionors by parol; the latter, Baron Montague thought would be good for years, being 
only an agreement that the pariſon would not ſue his pariſhioners for ſo many years for tithes ; the former, 
Bury and Price, Ba ons, held was gocd only for one year, being by way of contract. But where is the differ. 
ence between the compoſition and the agreement in this caſe ? The agreement on the part of the paiſon, is, 
that he will not demand tithes in kind for a limited time; on the part of the pariſhioners, that they will, 
during that time, pay a ſum of money in lieu thereof : but what elſe is this but a compoſition ? But if a 
compoſition be good for one year, it may alſo be good for more than one year; for the objection is, that 
tithes, being an incorporeal hereditament, cannot paſs without deed; if then they can be retained at all 
without dced, the more or lets time for which they are agreed to be ſo retained cannot be material. See 
Noy, 121. Yelv g6.} * 

Latch. 115, A parſon by parol, leaſed his tithe hay to the vicar, and the 
1 vicar paid the rent for the firſt year, but finding that the rent was 
caſe. | more than the tithe. was worth, refuſed to hold the bargain any 


Palm.\423. longer; and being ſued in the Court of Requeſts, (which was 4 


* by che court of equity,) and not pleading there _ notice of his re- 
Harris and fuſal, and ſentence and decree being given for the parſon, the vicar 


Dilworthy. prayed a prohibition: it was agreed by the court, that if the 
' vicar had received the profits, he was ſueable in the Court of Re- 

queſts for the rent; and that if he had given notice of the refuſal 

of the bargain, he had been diſcharged of the rent from the tume 

of the notice given, becauſe he had no remedy for the tithes, for 

that it was a void contract in law: and by Dedderidge and Jones 

the caſe is the ſame, though he hath not given notice. " By 
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By all the caſes before- mentioned, it appears how unſettled a Comp la- 
point this is; and it is ſaid now to be the conſtant practice of the 3. 339» 
courts at Weſtminfler not to grant prohibitions upon the ſuggeſtions *** 
of ſuch agreements, but to leave it to the ſpiritual court to deter- 
mine; and if the party thinks himſelf there aggrieved, he may a 
peal. And this ſeems to hold ſtill, as to ſuch parol leaſes under the 
term of three years ; for if they be above three years, then by the 
ſtatute of frauds and perjuries, they are made to have the force on- 
ly of leaſes at will; and if under three years, yet by that ſtatute - 
there muſt be yearly reſerved two-thirds, at leaſt, of the full im- 
proved value of the thing demiſed. 


Rule 2. When ſuch Leaſes are to begin. 


And herein the ſtatute of 32 F. c. 28. is different from the Co. Lit. 
ſtatutes of 1 Elia. c. 19. & 13 Elix. c. 10. for the 32 H. 8. c. 28, +5; * 
requires ſuch leaſes to begin from the day of the making; but by the Moontiord 
exceptions in 1 & 13 Eůz. they are to begin from the making thereof ; caſe. = 
and the diverſity between theſe expreſſions will appear more fully by 3 Keb. 379- 
the following caſes, which we will reduce under the following 


heads : | 


1. When ſuch Leaſes as have no Date at all, or a void or im- 
poſſible Date, are to begin. : 


As to ſuch leaſes as have no date at all, or a void or impoſſible Co; Lit. 46. 
date, as the goth day of February, or the goth of March, theſe 1 5 
muſt begin from the delivery, for there is no other certain indicium Venn. Pb, 
of the time of their taking effect; and therefore the delivery, Hob. 140. 
which is ſolemn and notorious, gives them from thenceforth a 13 
ſanction, and binds the parties thereto. Plow. 402: Roll. Abr. $48. Lach. bs. 
2. Such Leaſes as have a good Date, and are delivered on the 

ſame Day : in what Caſes the Day of the Date or Delivery 


is to be taken incluſive, and in what Caſes excluſive. 


Where leaſes have a good date, and are delivered on the ſame Co. Lit. 46. 
day, habendum for twenty-one years, without ſaying for what Comb. In- 
time or when they ſhall begin; the leaſes in this caſe ſhall begin pu, Abe. 
from the delivery for the delivery makes the deed preſently to be the 84g. 
deed of the leſſor, and when nothing appears to the contrary, the 
lands contained in ſuch deed ſhall paſs to the leſſee at the ſame 
time: for otherwiſe it would be the deed of the leſſor to no man- ' 
ner of purpoſe; and there can be no reaſon to affix the time 
when the lands ſhall paſs after one day more than another ; there- 
tore the delivery, which in this caſe makes it the deed of the 
leſſor, ſhall likewiſe fix the terminus a quo the contract or leaſe 
ſhall begin, 

So, if a leaſe be made for twenty-one years habendum from the Hob. 140. 
making, or from the ſealing and delivery, or from henceforth, this * 
ſhall take effect from the delivery, whether there be a date or 2 Jag. 55g. 
not; for the delivery gives ſanction to the deed, and before de- Moor, $79. 

— E 4 livery Cro. Jac, 
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livery it is no deed at all; and, by conſequence, from henceforth, 
or from the making, muſt relate to the time of its taking effect 
as a deed, and not from any other time. And in ſuch caſe, the 
day of the delivery is taken incluſive ; ſo that if ſuch a leaſe be 
delivered the 2oth day of June, the leaſe ſhall determine on the 


19th day of —_ incluſive; and though the leaſe was delivered 
t 


at four of the clock in the afternoon, or at any time after, on 
the ſaid 2oth day of June, yet that whole day ſhall be taken in- 
cluſive, to prevent clamour and incertainty, by making fractions 
and diviſions in a day. And yet in (a) Latch. where one declared of 
a leaſe of 25 March, habendum abinde for a year, rendering rent 
at Michaelmas and the Annunciation ; and it was objected that the 
laſt Annunciation was not within the year: but the objection was 
x ary agg for abinde ſhall be taken a confectione, and excluſive of 

e day. 

But if a leaſe be made to begin à die conſectionis, or a die dati 
there the day of the delivery, or the day of the date, is to be 
taken excluſive, becauſe the prepoſition a is privative of the whole 
day before which it is prefſixed: and therefore, if the leflee in ſuch 
caſe ſhould declare of an ejectment the day of the delivery or date, 
it would be againſt him, becauſe that was before his title began, 

[So, where under a power to make leaſes for twenty-one years, 
or three lives, in paſſiſiou, and not in reverſion, a leaſe was made 
to one for three lives, habendum from the day of the date thereof, 
at the uſual rent, Sc. which leaſe had all the formal circum- 
ſtances required by the power; it was holden, that this leaſe was 
not warranted by the power, for the demiſe being habendum from 
the day of the date, the leaſe was a freehold to commence in futurg, 
and therefore void. 


So, if a leaſe be dated and delivered the ſame day, 'and the 
habend. be a datu, or from the date hereof, it has been held, that 
the whole day of the date is to be taken excluſive z and by conſe- 
quence, that from the date, and, from the day of the date, are all 
one, if there be a date; but if there be none, then the date ſhall 
be taken for the day of the delivery, and that whole to be er- 
cluded. 


Yet the contrary to this has been adjudged in one caſe, 
where an cjectment was brought on a leaſe made 1 Januar) 
3 Jac. babend. a datu indenturæ praedif., and the ejectment was the 
{ame day, and after verdict for the plaintiff it was moved in at- 
reſt, c. that this leaſe being made abend. a datu indenture pre- 
dif., was as much as from the day of the date, as in 5 Co. 1. 
and then the ejectment being alleged the ſame day, is ill; but 
all' the court reſolved, that the date is the time of the delivery, 
and it differs from the time or day of the date, and therefore the 
ejectment being alleged pee the ſame day was good enough, and 
the plaintiff had judgment, 

So, where the archbiſhop of York 6 Novem. 18 Eliz. by inden: 


ture, made a leaſe for twenty-one years habend. a datu indenture, 
no exception was taken to it, which proves that @ datu indenturs 
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3s the ſame as from the making, and that the day of the date, or 


day of the making, is not to be taken excluſive in ſuch.gaſe, be- 
cauſe then the leaſe would not be warranted by the exception in 
1 Eliz. c. 19. which ſays, other than for three lives, or twenty- 
one years from the making, which is incluſive of the day of 
making. . | 
Ejeckment by the ſucceſſor of a prebendary upon a leaſe made 3 Lev. 438. 
for life habend. a datu; and if this ſhould bind the ſucceſſor, was Hatter and | 
thrice argued, and for the plaintiff urged, that it ſhould not; that 2 Salk. 473. 
a datu is all one with a die dats, and then livery being made the pl. 1. S. C. 
ſame day that the indenture bears date was void, becauſe it can- fd Raym. 
not expect. 2. That this was a leaſe in reverſion, not being to 
begin in point of intereſt till the day after the making or date, 
which is not good by 13 Eli. c. 10. for here the day of the date 
is excluded. But it was anſwered and reſolved, that in propriety 
of ſpeech datus, or dated in Engliſh, is the very act cf the delivery 
of the deed for datus in Latin, being taken participly, 1s given or 
delivered in Angliſb, and datus ſubſtantively taken in Latin, is the 
date of the delivery in Engliſh, which ſignifies all one; and in 
Clayton's caſe, the fix months were taken the moſt extenſively to 
make good the deed by inrolment, but to make a word of an equivo«. 
cal ſenſe as this is, (which may be taken either incluſive or excluſive 
of the day of the delivery or date of it,) to make the leaſe void is 
unreaſonable, therefore it ſhall rather be taken in ſuch ſenſe as 
may make it good, wt res magis valeat quam pereat ; and there- 
fore it was adjudged good by the three puiſne judges, the Chief 
Juſtice Treby diſſenting, though he was at firſt of the ſame opi- 
nion, and ſo alſo was Poevell, but afterwards changed it for the 
deſendant 3 which ſhews the nicety of theſe diſtinctions. . 
The diſtinction made in the preceding caſes, and in ſeveral of Comp. 714. 
thoſe in the next diviſion, hath been levelled by the deciſion in Fang ws 
the Court of King's Bench in Pugh v. Duke of Leeds, In that — 
caſe, a leaſe under a power to make leaſes in poſſeſſion was made ed, hath not 
to commence “ from the day of the date,” and on a caſe made for "_ — 
the opinion of the court on the validity of that leaſe as a leaſe in ,, Web. 
poſſeſſion, it was holden to be good, upon the ground that the minſter- 
particle from might, in the ſtricteſt propriety of language, be _ 0 
taken either incluſive or excluſive. ] | God it e- 


mined, and commented upon in a very able manner by Mr. Powell in his Eſſay on the Learning re- 
lating to the Creation and Execution of Powerz. ö 


— 
3. Such Leaſes as have a good Date, but are not delivered till a 
Week or Month, c. after, when they are to begin, and how 
the Declaration on ſuch Leaſes is to be framed. 


And it is to be obſerved, that every deed ſhall be intended to 2 Inft. 674. 
be delivered on the ſame day it bears the date, unleſs the contrary — Ca 
de proved ; and it is the beſt courſe: (as the law intends) to de- 15 
liver it on the ſame day that it bears date : therefore, where in an Cro. Eliz. 
ejectment the plaintiff declared of a leaſe dated 1 Novem. habend. * 2 
8 conſefione, or a die dat ils, fegillationis & deliberationis indenturæ — 26% 

222 | Prædict., b. 221. b. 
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predia., and laid the ejectment 2 Novem. though it was objectel 


ljud 
that the declaration was not good, becauſe it did not appear whe bh 


cou 


the leaſe was ſealed and delivered, and it might be delivered lo ithir 

after the date; and the courſe is to ſay, that ſuch a day and yer tion 

dimiſit per indenturam, bearing date the fame day and year; yet itte, 

was adjudged, that the declaration was good, becauſe when leon | 

declares that he let by indenture of ſuch a date, it ſhall be e me 

tended to be delivered on the ſame day, unlefs it be ſhewn wi here 

a primo deliberatum at another day; and he, who pleads a deed oiaſc 0! 

ſuch a date, cannot by replication, or other pleading, maintain is c 

to be delivered at another time, for that would be a departure. Wy to 

Cro. Jac. But if the truth be that the leaſe was ſealed and delivered a ecred 
2644 another time than it bears date, then the plaintiff ought to ſher nd it 
it in his declaration; or the defendant, if it be material for him, giv: 

may ſhew in his plea the delivery at another time than the date e da 

and traverſe, that it was delivered on the day it bears date. he re: 

ro. Jac, Accordingly, an ejectment was brought of a leaſe made 12 D«Wnd th 
_ "a cemb. habend. a primo die, and upon not guilty, the jury found tee da 
Williams, leaſe dated 1 Decemb. habend. from henceforth, but deliveri e ju 
12 December, which proves that where the date and delivery wer fat ji 

at ſeveral times, they ought to be diſtinguiſhed in the declaration; {Wan be 

but the queſtion therein was, whether this leaſe was the ſame ae, 

whereof the plaintiff declared, that is, whether being limited toFWaried 

take effect from henceforth, the day of the date ſhould be taken cor, 
excluſive, ſo as to warrant the declaring of a leaſe a primo die? Wider, 

for it was objected, that this did not warrant the declaration, ſor (ct 

becauſe from henceforth, and from the day of the date, lu e 

ſeveral commencements, the one beginning on the day it is ſealed Hure 

and delivered, the other the day after. But it was reſolved pr Ware i: 

curiam, that they are both one, being a computation up to a time e 

paſt ; and when the leaſe is ſealed at a day after the date, whe-Mlainti 

ther it be limited to begin from henceforth, or from the day of ay. | 

the date, yet in pleading it ſhall be alleged to begin from the day {point « 

on which it is dated. And Serjeant Mor took this diverſity whe de 

another caſe, that if one leaſes land in intereſt, habend. a dm nbi. 

there, the day of the date ſhall be taken incluſive, the date and Wood ; 


delivery being both on the ſame day; but where it does not be. f the 
gin in intereſt at the time it is dated, as where the date and del: leaſe 
very are ſeveral, and the habend. is a datu, there, the day of the Wis m 
date ſhall be taken excluſive, becauſe it is to commence from the n the 
date, that is, from the day of the date, for the date in that caſe Wontai! 


can mean nothing elſe, ſince it is not delivered till after; and ion of 
therefore the computation of its commencement being from a day .. 
backwards, that whole day ſhall be excluded. And perhaps ths Hale, 
diverſity may reconcile the caſes of Clayton, 5 Co. and Oſburn ani Wo . 
Rider, Cro. Fac. 135. before put; for in Ofhurn's caſe the leak ore, : 
was made the ſame day it was dated, and ſo began then in in. leaſe 


tereſt ; but the caſe cited in C/ayton's caſe, to prove the date ience 
and the day of the date to be all one, was, from a computation he pl 
backwards upon the ſtatute of enrolments, which appoints then Wnclul 


get the 


to be enrolled within fix months after the date; and there it wi 
adjudged 


— 


Leaſes and Terms for Years, 5 


object zudged that a deed enrolled upon the laſt day of the ſix months, 

ar When counting the day of the date excluſive, was yet well enrolled 

red lowMWithin the ſtatute 3 but this, as has been obſerved, was a compu- 

ind yen tion backwards, and that from the date, and from the day of the 

; yet itte, is all one, is only an vnde ſequitur of my Lord Cotes own, 
rhen leon the caſe of the enrolment; and in his 1 1»f. 46. 6. where 

| be inc mentions it again, he cites for it Claytor's cafe and Dyer, 286. 

wn wi here that caſe of the enrolment is reported: And though the 
deed offiaſc of Bacon and Waller, 3 Bulſ. was adjudged according to Clay- 
intain is caſe, that the date and day of the date were all one, and the 
rture. ay to be taken excluſive; ſo that a leaſe there dated and deli- 
vered «cred 26 May, habendum from the date, did not begin till 27 May; 

to ſhey nd it appears both by (a) Bulſ. and Rolls, that the judgment there- (a) 3 Bull. 
for hin: given was founded on the caſe of Lewellin and Williams, where 2089. 


Roll. Rep. 
the date e date and day of the date were held all one; yet, as it appears, 8 — 
e. he reaſon of that caſe was upon a computation from a time paſt, and Waller. 


e 12D ad that the leaſe therein did not begin in point of intereſt upon 
bund the de day it bore date, and, by conſequence, was ne warrant for 
lelivere( e judgment that was given in Bacon and Waller's caſe z and then 
ery wen iat judgment being founded on the authority of the former caſe, 
aration; an be of authority no farther than as it agrees with that former 
he ſameWhalc, and then it is of none at all, becauſe, as appears before, it 
mited varied materially from it; therefore, the diverſity taken by Serjeant 
be taken r, which is likewiſe warranted by the caſe of (5) O/fhurn and (5) oro. 
imo die? Wider, ſeems to remain unſhaken, and to be the true diſtinction I. 235» 
laration Wor ſettling the books. . 
ate, a ln ejectment the plaintiff declares of a leaſe 7 Jan. by inden- Cto. Jac. | 
is ſealed ure dated 6 Decemb. habend. a die datus indenturæ predif., and e 
olved are in evidence a leaſe dated 6 Decemb. habend. a tempore confec- — 
to a time % indenturæ, and it was held not the ſame leaſe whereof the 
te, whe plaintiff declares, becauſe, ſays the book, a die datds excludes the 
e day day. But a better reaſon ſeems to be, becauſe it does not agree in 
the d Hoint of deſcription with the leaſe whereof he declares ; for if 
rerfity mie declaration had been of a leaſe 7 Jan. habend. a 6 die De- 
I. a dats, -:5ris, then by the authority of Lexwellin's caſe this had been 
date and Wood ; yet being upon a computaticn from a time paſt, the day. 
not be- f the date mult be pleaded excluſively : but when he declares of 
and del: leaſe 7 Jan. by indenture dated 6 Decemb. habend. a die datur, 
y of the Wis muſt be intended a e of the leaſe as it is compriſed 
rom the Wn the indenture; and when he afterwards ſhews an indenture, 
that cal: Wontaining a leaſe habend. a tempore confeclionis, this is a decrip- 
ter; and ion of another leaſe, and not of that which was to begin a die 
om 2 day «tt. And this likewiſe ſeems to be the reaſon, that in another Hob. 73. 
haps ths lc, where the plaintiff, in bar of an avowry, pleads a leaſe Moor eb 
burn ani Bio March habend. from the feaſt of the Annunciation next be- pope v. 
the leak ore, and upon traverſe of the leaſe mods & forma, the jury found Skinner. 
en in in: leaſe to the plaintiff on the 25th day of March for one year from 
the date W'ence next enſuing; and though held not to be the fame leaſe 
nputation he plaintiff pleaded, becauſe this begins on the 25th of March 
nts then cluſive, and the leaſe pleaded from the 25th of March excluſive, | 
re it ver thc plaintiff had judgment, it being found in ſubſtance that the 
adjudged plaintiff 


* 


This is 
now the 
form con- 
ſtantly uſed 
by good 
pleaders, 


Cro. Car. 
oz. Loyd 
v. Gregory. 


Velv. 131. 
Edmonds 
V. Boothe. 


him, becauſe there he demands and recovers the term, and there 


him and his heirs for the life of the parſon; they, as judges, coul 


* 
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plaintiff had ſuch a leaſe as by force thereof he might hay 
common the 11th of April following, Sc. but agreed clearly 
that if he had declared ſo in ejectment, it would have been againk 


fore muſt ſet out his title truly, which appears to have been hy 
a leaſe dated and executed the 25th of March, habend. from thenes 
forth; and therefore a leaſe executed but the 3oth of March, and 
dated the 25th of March, habend. from thencetorth, could not he 
the ſame, not agreeing in point of deſcription. - But if the truth 
had been that the leaſe had been executed but the 3oth of March 
then, it ſeems, he might have declared of a leaſe then made 
habend. from the 25th day of March, being a computation from: 
time paſt, though the leaſe were dated 25th March, habend. fron 
henceforth, becauſe it did not then begin in intereſt : But guet 
if the better way in all theſe caſes, to prevent any miſtakes, be nat 
to declare of a leaſe dated ſuch a day, hobeng. from henceforth, a 
from the making, or from the day of the date, or day of the making 
Sc. exactly as it is in the leaſe *, with a primo deliberat. ſuch 1 
day, if the truth be ſo, rather than for the leſſor to take upon 
him to judge when the day ſhall be taken incluſive, and when ex 
eluſive, and ſo as in this caſe to declare of the habend” a 25 it 
Marti, when in truth the habend. was worded from henceforth; 
though if the leaſe had been executed but 30 March, it ſeem 
that if he had declared of a leaſe 30 March habend. a 25 March 
this had been good, for the reaſons before- mentioned. 

A leaſe in reverſion was made to commence ad feflum Annumcis 
tionis after the former leaſe ſhould be determined; and it was ob 
jected, that it ought to be a %% Aununciationis; yet the court hell 
it to be all one, for that there ſhall be no fraction of a day: bu 
guere, how this would have made a fraction of a day? for ther 
ſeems to be a whole day's difference, ad including the feaſt-day 
and a excluding it. 

A parſon leaſes by indenture the tithes of 200 acres of land i 
the owner of the land, of which he, and his wife, and his hel 
were ſeiſed, habend. from Mich. next following to him and his hein 
during the life of the parſon : the leſſee dies, and his wife had th 
200 acres for her jointure, and married B., who let the 200 acm 
to the plaintiff; the heir of the firſt huſband grants alſo to ti 
plaintiff the tithes of thoſe lands at will, and he being ſued fe 
tithes by the parſon againſt his own leaſe, brought a prohibition; 
but a conſultation was after granted; for by Flemming, Hemm 
and Williams, the leaſe being for life, and to begin at a day 
come, was void; for though tithes are ſpiritual; and are not ext 
in the land, yet in the conveyance of them they ought to follo 
the nature - land, rent, or other hereditaments in e, which ca 
not be granted for life at a day to come. But Yelverton and Cu 
thought, that this leaſe being to the owner of the land, did 06 
enure by way of intereſt, but by way of diſcharge; for as the plaint 
hath pleaded, by force of which the leſſee was ſeiſed of the tithes* 
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y way of diſcharge, becauſe there are no ſuch words in the leaſe, 
nd it was more for the leſſee's benefit to have it by way of intereſt, 


han by way of diſcharge ; for then, this would be ſuch a privilege 
nnexed to the land as could not be granted over; whereas here 
he wife was owner of the land, but the ſon and heir of the leſſee 


ook upon him to be owner of the tithes » and Yelwerton inclined, 


hat the pleading of the leaſe, and of the ſeiſin by force of it, was 
zot good. | 

A leaks of houſes within 14 Eliz. c. 11. may be made for years 
rom a time to come; for that ſtatute does not require them to be- 
in from the making, or day of the making, but only that they do 
jot exceed forty years from the making. 

And it is ſaid, that a leaſe for lives being avoided at common 
w, for that it was made to commence from a time to come, an 
njunction was granted out of Chancery to continue poſſeſſion, 

A leaſe to three for their lives, habend. a die datits, is good, if li- 
ery be made after the day of the date, becauſe till livery nothing 
afles, and being made after the day of the date, it may then ope- 
ate roma. feces, if livery had been made on the day of the 
late, becauſe then the operation of it muſt have been ſuſpended 
ll the next day, which the law will not allow. 

[The dean and chapter of Worceſter being ſeiſed in right of their 
hurch of one of the manors of Charlton, by indenture bearing 
ate the 26th November 1750, for a valuable conſideration granted 
he ſaid manor, of which the premiſes in queſtion were part, to 
ic leſſor of the plaintiff, to hold to him and his heirs from the day 
{ the date thereof for the lives of three perſons, under the yearly 
nts, Sc. In the leaſe, power was given by the dean and chap- 
r to their attorney, to take poſſeſhon of the premiſes, and to de- 

er ſeiſin thereof to the leſſee, according to the tenor, effect, and true 
waning of the ſaid leaſe ; and in purſuance of ſuch power, ſeiſin 
2s delivered of the premiſes by the attorney to the leſſee, on the 
ith day of May 1751. The queſtion was, whether this leaſe be- 

g made to commence from the day of the date thereof, and 

tin delivered the 28th of May following, was good? The court 
eld that it was: that till livery was made, the freehold remained 
the dean and chapter: that they would preſume that the power 
wen to the attorney was to make livery at any day ſubſequent to 
ic leaſe, which, they ſaid, was the true meaning of the deed; for 
the warrant of attorney to deliver ſeiſin in the preſent caſe, the 
cd ſhould be ſubſtantiated by the livery. | 


61 


Poph. g. 
Thompſon 
v. Trafford. 


Comp. In- 
cumb. 341. 


Moor, 637. 
759+ 


Freeman 
V. Weſt, 
2 Wilf. 165. 


But if a man make a leaſe of land to hold for life from the day Bull v. 


the date, and make livery by attorney the ſame day ſecundum 
"mam charte, this is a void leaſe.) | 


ule 3, Within what Time the old Leaſe is to be ſurrendered ; 
and herein of concurrent Leaſes. 


Another rule to be obſerved in the making of leaſes upon theſe 
Utes is, that if there be an old leaſe in being, it muſt be ſur- 
. a rendered, 


Wyatt, 


1 Roll. 


l Abr. 828. 
Butler v. Fincher, 2 Bulſtr. 302. 1 Roll. Rep. 229. 


Co. Lit. 


44. b. 
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Moor, pl. rendered, expired, or ended within a certain time after the mak 
To) The of the, new leaſe; and ſuch ſurrender muſt be abſolute, and u 
vr of the conditional (a); for then the intent of the ſtatute might be ei 


plaintiff, evaded, by ſetting up all ſuch old leaſes again, upon breach oft On 
deus fre- condition ; for ye 
bendary of 2 | 7 
Sarum, brought an ejectment to avoid a leaſe made by his predeceſſor, as not being conformable tot three 
above proviſo in the ſtat. 32 H. 8. His objection was, that the ſurrender made of the former lea term 
with a condition, that if the then prebendary did not within a week after grant a new leaſe for three iu the ſe 
the ſurrender ſhould be void ; whereby, as it was contended for the plaintiff, the old term was not abſola 
gone, but the leſſee reſerved a power of ſetting it up again. But the court, after two arguments, and b 
judgment for the defendant; this being within the intent of the ſtatute, which was, that there f An 
not be two long leafes ſtanding out againſt the ſucceſſor. Here, the new leaſe was made within the wel be ſur 
and from thence it became an abſolute ſurrender both in deed and law, And the whole was out of 
leſſee, without further act to be done by him. In the proviſo in this act, there is the word ended as tioned 
as ſurrendered ; and can any one lay the fi:lt leaſe is not at an end? This was no more than a reaſon ration 
caution in the firſt leſſec, to keep ſome hold of his old eſtate, till a new title was mace to him. WA that ft 
ex dem. Eyres v. Carter, 2 Str. 1201. ] 
4 or cor 
Roll. Rep. And ſuch ſurrender may be ſafely made either to a corporatiWaltical 
— ſole or aggregate, upon their promiſe to make a new leaſe; for Wthoug] 
Frevily. Any ſingle perſon, or ſole corporation make ſuch. promiſe, and {Ware to 
Ewebank.. fuſe after to make the leaſe, an action on the cafe ſhall lie againWor co! 
Comp. In, them; and if ſuch promiſe be made by a corporation aggregatſconfir 
cumb. 346, ; Dn oo - . . 
though no action will lic againſt them, becauſe being a cope ſtandit 
tion they cannot be bound without deed, yet the perſon who ſugWconcu 
rendered may ſue in equity, and compel them to a ſpecific before 
formance of their promiſe, and to make a new leaſe : but ſui manne 
ſuit muſt be againſt ſome of them by name, as the dean in pu To 
cular, and the chapter of the ſame place generally: and ſuch ſi i mon |: 
in equity ſeems the beſt way in caſe the ſurrender was made w night 
ſole corporation or ſingle perſon, becauſe in the action at com made 
law, damages are to be recovered only, but no new leaſe made, Would 
29 Ca. 2. will be decreed in equity. But now fince the ſtatute of ſmui but a b 
. and perjuries, which requires all ſurrenders to be in writing, u dind 


uſual to have a covenant from the perſon or corporation, to vοννν Heat n 
the ſurrender is made, that they will within ſuch a time make For w! 
new leaſe under ſuch and ſuch terms; but, as it ſeems, that ease at 
tute does not extend to ſurrenders in law, by the taking of at dean 
leaſe in writing. withou 
The itatute of 32 H. 8. c. 28. provides, that ſuch old leaſe {ſions 

be expired, ſurrendered, or ended within one year next after Met if 
making of the new leaſe ; and the ſtatute 18 Eliz. c. 11. enau_y"rm, | 
that all leaſes to be made by any of the eccleſiaſtical, ſpiritual, 0 ach le: 
collegiate perſons, or others, within 13 Eliz. c. 10. of any land remain. 
| Sc. whereof any former leaſe, Sc. for years is in being, and onſeq, 
to be expired, ſurrendered, or ended within three years bapter 
after the making of any ſuch new leaſe, ſhall be void, and iles at 
none effect. u m. 
And a ſurrender in law by the taking of a new leaſe, either! te le 


begin preſently, or at a day to come, ſeems a good ſurrender wil * 
olute 


—. 


— 


— 


9 
Plow. 106, 


cumb. 345- in theſe ſtatutes; for by taking ſuch new leaſe, though it be " 
6. commence at a future day, the firſt leaſe is preſently ſurrendemſ ter 
and gone, and ſhall not continue good till the day on which t he v 
ſecond leaſe is to commence; but by acceptance of ſuch ſecoe lata 
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leaſe the firſt is immediately determined; - becauſe both leaſes can- 

and u not conſiſt together, and the firſt cannot be diſſolved or ſurrender- 
be el eld in part, and therefore muſt be ſurrendered for the whole. 

ch oft One Small being poſſeſſed of the manor of Paddington by a leaſe 
for years from a biſhop, the biſhop made a leaſe to another for 
be three lives, and before livery the tenant ſurrendered his former 
ner lea term; it was held, that this ſurrender was made in time, and 
r three inf the ſecond leaſe good, becauſe it was no complete leaſe till livery, 
and before that, the firſt leaſe was ſurrendered and gone. 

And this rule, that if there be any old leaſe in being, it muſt 
hin the will be ſurrendered, expired, or ended within the times before-men- 
ended i tioned, is neceſſary not only when biſhops, and other ſole corpo- 
rations, mentioned in 32 H. 8. c. 28. make leaſes by authority of 
um. Was that ſtatute for twenty-one years, or three lives, without the aſſent 
or confirmation of others, but alſo when any ſpiritual or eceleũ- 
>rporatiy aſtical corporation ſole (other than biſhops) do make ſuch leaſes, 

dough with the conſent and confirmation of thoſe who by law 
are to confirm the ſame, and alſo when any ſpiritual, eccleſiaſtical, 
or collegiate corporation aggregate make ſuch leaſes whereto no 
confirmation of others was ever requiſite : for the better under- 
ſtanding whereof, it will be neceſſary to conſider the learning of 
concurrent leaſes, and what perſons, upon the ſeveral flatutes 
defore-mentioned are capable of making them, and in what 
manner. 

To begin then with biſhops : it is to be obſerved, that at com- 
mon law, biſhops, with the confirmation of their dean and chapter, 
might have aliened the poſſeſſions of their church for ever, or have 
made leaſes for what term of years they thought fit; and this 
would have bound their ſucceſſors, though it were for 5000 years: 


t comm 
made, : 
of frav 
iting, ite dind his ſucceſſors, though but for one year; both of which being 
1, to ⁰¹ eat miſchiefs, were remedied by 32 H. 8. c. 28. and 1 Elix. c. 19. 
me male fer whereas before 32 H. 8. c. 28. biſhops could not make any 
,, that I eꝛſe at all to bind their ſucceſſors, unleſs it were confirmed by the 
» of at dean and chapter; now that ſtatute enables the biſhops alone, 
without ſuch confirmation, to make leaſes of all or any of their poſ- 
| leaſe u ctons, ſo they do not exceed three lives, or twenty-one years 
t after et if biſhops had a mind to make leaſes or grants for any longer 


11. eme, or in any other manner than this ſtatute warranted, then 
virtual, ff" leaſes or grants were out of the protection of this act, and 
any lan ained perfectly at common law, as they were before, and, by 
g: and nfnicquence, muſt have the like confirmation of the dean and 


years 0 klapter, in order to bind the ſucceſſor, as they muſt have in all 
id, and ls at common law: and becauſe it was found by experience, 

Kat many biſhops made an ill uſe of this power, and choſe to 
„ either! Ke leaſes for long terms of years, rather than keep within the 
ender v bounds this ſtatute had — them, and ſometimes to make 


gh it be — alienations of their poſſeſſions, and then get the dean and 
ſurrender ter to confirm ſuch leaſes and alienations, whereby the ſuc- 

tor was oftentimes left without ſufficient to keep up hoſpitality, 
ach ſeo] iultain lis dignity; therefore, to remedy this miſchief was the 


ſtatute 


but a biſhop, without ſuch confirmation, could not have made a leaſe | 
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ſtatute of 1 Elia. c. 19. made, which makes void all gifts, grant 
r. or eſtates of any honours, caſtles, manors, lands, tenemettg 
or hereditaments, being parcel of the poſſeſſion of the biſhoprich 
(other than for twenty-one years, or thre lives,) ſo that now, aft 
this ſtatute, no confirmation whatever will make good any Biſhop mea! 
leaſe, if it exceed that term, becauſe then the ſtatute makes it yoidMWrant: 
and, by conſequence, not capable of receiving any ſanction fronWchap 
a confirmation: but upon theſe ſtatutes was the concurrent le E 
invented, which has generally obtained, and been held good, a conff 
is in this manner. | | 

If a biſhop ſolely makes a leaſe for twenty-one years according 


Moor, 107. 
| — to the ſtatute of 32 H. 8. c. 28. and within four or five years, A B. 
Leon. 131. more, before the end of that leaſe makes a new leaſe to anotherthree 
beim. 464-, for twenty-one years, to begin from the making, c. this ſecouconſi 
* Y } 55 8 


leaſe, if it be confirmed by the dean and chapter, and be in evej ther 
thing elſe purſuant to the exception in the 1 Eliz. c. 19. is good rerer 
a concurrent leaſe, for theſe reaſons: 1. Becauſe ſuch leaſe, though | 
ic be not good within the 32 H. 8. c. 28. by reaſon the firſt leaſt 
is not ſurrendered or expired within a year after the making there 
of; yet being confirmed by the dean and chapter, it remains: 
good leaſe at common law, and then if it be not void within the 
exception of 1 Elia. c. 19. the ſucceſſor ſhall be bound; and thi 
it is not void within that ſtatute, appears both from the letter and 
meaning of the exception; for the words are, other than for twenty 
one years, or three lives, from ſuch time as any ſuch leaſe ſhall begin; 
now this ſecond leaſe does not exceed twenty-one years from tht 
time it begins, being for twenty-one years only from the making 
and ſo within the expreſs words of the exception. 2. This is not you 
within the meaning of the exception, becauſe for ſo many yearsa 
were to come of the firſt leaſe this is good only by eſtoppel, and 
not in intereſt ; for the ſecond leſſee can have no benefit of it i 
long as the firſt leaſe endures, and then againſt the ſucceſs 
there is in effect no more than a leaſe for twenty-one years 
for the ſecond leaſe, being in effect void for all the years tha 
are to come of the firlt leaſe, thoſe years that are to come of tix 
firſt leaſe and thoſe that will then remain of the ſecond leaſe make 
in all no more than twenty-one years at one time, and fo- nd 
againſt the meaning of that exception. 3. Such ſecond leaſe 
ſo far from being prejudicial to the ſucceſſor, that it is rather it 
his benefit; for now he will have the rent reſerved on the fin 
leaſe during the reſidue of that term, and may alſo at the ſam 
time recover the rent reſerved upon the ſecond leaſe, being ou 
for years, becauſe the leſſee is eſtopped to ſay he did not take ſud 
leaſe under ſuch reſervation : and ſo the ſucceſſor will have tu 
rents inſtead of one; though if the ſecond leſſee ſhould enter, ans 
be evicted by the firſt leſſee, this would cauſe a ſuſpenſion dc 
the rent reſerved on the ſecond leaſe : however, the fu 

ſuffers no prejudice, becauſe though he cannot diſtrain for # 
ſecond rent during the continuance of the firſt leaſe, and though 
the re-entry of that firſt leſſee ſhould amount to an attornmen 
and give the rent thereon reſerved to the ſecond leſſee, — 
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Leaſes arid Cexms for Years, 65 
biſhop, or his ſucceſſor, may always maintain an action of debt 
againſt the ſecond leſſee for the rent, and ſo will in all events be 
ſure of one rent. | 

But this leaſe, though it be not eicher againſt the letter or 10 Co. 60. 
meaning of the exception in 1 Elix. c. 19. yet ſince it is not war- b. 
ranted by 32 H. 8. c. 28. it muſt be confirmed by the dean and Os > 
chapter, as before the 1 Hlia. c. 19. all leaſes not purſuant to (a) But 2 
32 H. 8. c. 28. muſt have been, to bind the ſucceſſor: and ſuch book ſays, 
confirmation muſt be in the (a) life of the biſhop who makes it. — 
of ſuch concurrent leaſe in the vacation of the biſhoprick, is good enough. 4 Leon. 78. Quarts 


But after ſuch leaſe for years, the biſhop cannot make a leaſe for Co. Lit. 44. 
three lives to be good by way of concurrent leaſe, though it be b. Palm. 
confirmed by the dean and chapter; but ſuch ſecond leaſe, whe- * pac 
ther it be made to begin preſently, or by way of leaſe or grant in Moor, 253. 
reverſion, and attornment upon it, is againſt the exception in the Leon. 59. 

1 Eliz. c. 19. and, by conſequence, ſhall not bind the ſucceſſor: 5 2 
for the words of the exception are, other than 1 for three lives, 162. Cro. 
er twenty-one years, in the disjunctive; ſo that there ought to be Bis. 141. 
only one, or only the other in being at a time againſt the ſucceſ- my : 
for, and not both together : for which reaſon alſo, after a leaſe for Cre. Elis. 
three lives, the biſhop cannot make a leaſe for twenty-one years 

to bind the ſucceſſor, though with the confirmation of the dean 

and chapter, becauſe then there would be both a leaſe for three 

lives and twenty-one years in being at a time, which that ſtatute 

does not allow of : and if the leaſe in reverſion for three lives 

ſhould be good as a concurrent leaſe, then would the ſucceſſor 

have no remedy for the rent thereon reſerved during the firſt 


eaſe ; not by diſtreſs, becauſe the poſſeſſion was only a pledge for 7ide tit. 


the rent reſerved on the firſt leaſe ; not by action of debt, becauſe Rents 

at does not lie for rent reſerved on an eſtate of freehold during + 

e continuance thereof (6); not by aſſiſe, becauſe he had no ſeiſin [() See 
ff it ; and though ex vi termini the rent is payable, becauſe after 5 _ Je 


C. 27-] 


be leaſe for years determined the leſſor may diſtrain for all ar- 
fears; yet that is only a poſſibility or contingency ; for the leaſe 
or years may outlaſt the three lives, and then they, by reaſon of 
ar reverſionary intereſt, having the preſent rent of the leſſee for 
fears, if they all die before the determination of the leaſe for 
Fears, the biſhop and his ſucceſſors will loſe all that rent, and ſo 
ae nothing to maintain hoſpitality, or ſuſtain the dignity of their 
des, which this ſtatute of 1 £1:z. c. 19. intended chiefly to provide 
or. And though the firſt leaſe were for three lives, and the ſe- 
ond only for twenty-one years, yet that will not bind the ſuc- 
cor; becauſe though an action of debt might be maintained 
gunſt the leflee for years for the rent reſerved on his leaſe during 
de leaſe for lives, yet ſuch leaſe for lives and years at the ſame 
ac is againſt the words of the exception of 1 Elia. c. 19. which 
re m_the disjunctive. It may alſo happen that the leſſee for 
N 1 nothing, and then if the three lives ſhould outlive 
" - ſequent leaſe for years, the ſucceſſor of the biſhop would 
* that rent, and ſo ſuffer in his revenues, againſt the deſign 

ob. IV. F and 
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and meaning of the act; which proves, that the concurrent feaſe 


holds place only where beth are for years ; ſo that the certain deter. vl 
mination of the firſt, and commencement of the ſecond are known * - 
immediately upon the making thereof, and that the ſucceſſor will 5 
in all events be ſure of a remedy by way of diſtreſs, for the one 47 
rent and the other, as they reſpectively commence ; and alſo by WW © 
action of debt or covenant upon the contract in the mean time, wh 


if ſuch concurrent leaſe ſhould be conſtrued to paſs a reverſonary, 
intereſt, and entitle him to the rent reſerved upon the firſt leaſe _ 
by an unwary or wilful attornment of the firſt leſſee. And this g 


concurrent leaſe for years has not eſcaped the cenſure of ſome ! 
learned men, though being adjudged at firſt in the Exchequer hy 
Chamber, by a majority of ten judges, it has been ever fince allows - 

2 Keb. 278. ed for law; for my lord chief juſtice Vaughan ſays, that this con- * 
Degg- 143+ current leaſe is neither within the letter or meaning of the ſtatute on 
1 Eliz. c. 19. the words of which are, other than for twenty-one 1 

years, or three lives, and in that caſe there is another leaſe in 1 oo 

than for twenty-one years, or three lives; for there are two leales A 

in ee, and ſo more than the ſtatute warrants z and that the ſtatute * 
intended, when the firſt leaſe expired, the biſhop who fhould then \ 

be, ſhould have the advantage to make a new leaſe, which by al- A 

lowing ſuch concurrent leaſe may be prevented perpetually, ei- * 

cept by way of remainder: and as for the intent of the ſtatute, he "Kt | 

faid, though the party is eſtopped in pleading, yet the jury are not, ng, 

but may find the truth of the cafe; and if the party dies to whom BW. 2 

fuch concurrent leaſe is made, neither his executors nor adminil- e 

trators are eſtopped; for otherwiſe they would pay a rent for : 15 

nothing, which would be in their own wrong, and againſt the right h f 

of the teſtator. | Sg | 

Comp. In- It appears by the caſes before-mentioned, how and in what 145 
cum. 243- manner biſhops may make concurrent leaſes, not being reſtrained 5 © 
therefrom by the 1 Eliz. c. 19. In the ſame. manner likewile whe 

might deans and chapters, maſters and fellows of any college, and — 

p J 


other perſons mentioned in the 13 Flix. c. 10. not being reſtrained 
therefrom by that ſtatute ; but that being found a great miſchich 
was remedied and qualified by 18 Eliz. c. 11. which makes Wl 
teaſes by any of the faid ecclehaſtical, ſpiritual, or collegiate pet 
ſons, or others of any of their eccleſiaſtical, fpiritual, or collegia 
lands, tenements, or hereditaments, whereof any former leaſe for 
years is in being, not to be expired, ſurrendered, or ended, withit 
three years after the making of any ſuch new leaſe, to be void and 
of none effect; ſo that within theſe bounds they may likewile 
make concurrent leaſes for years. 
The dean and chapter of Norwich, 8 Eliz. made a leaſe to 4 
for 3 years, to begin aſter the end of a former leal 
eing, which happened 35 Eliz.z afterwards, in 42 Hl. 
the dean and chapter made a leaſe to the plaintiff for three kit 
rendering the antient rent quarterly, and covenanted to acquit 20d 
ſave harmleſs the plaintiff and the lands demiſed to him, dvr 
the leaſe, by reaſon of any leaſe made by them, or any of the# 
predeceſſors; and livery was made upon it; but it did not 125 
| q bh 


— 
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leaſe whether it was the ſame dean' that made the leaſe to A., nor that 
deter. A. had then entered: and now the plaintiff being evicted by the 
be: aſſignee of A., brought his action of covenant againſt the dean and 

IT will chapter; and had judgment by reaſon of the expreſs covenant; 
Co and alſo, becauſe it did not appear that the dean, who was pa 

ſo by to the plaintiff's leaſe, was dead: for it was agreed, that the leafs ' 
„time, i to the plaintiff would be void againſt the ſueceeding dean by the 
Bona g Eliz. c. 11. becauſe there were then above three years of the - 
t leite BY arg to come: but Coke held, that though there were four or five, 

d this WY or more years of a former leaſe to come, yet if that former leaſe 

f ſome were ſurrendered within three years after the making of a ſecond 
cheque leaſe for years, ſuch ſurrender would make good the ſecond leaſe ; 
allow. but if the firſt leaſe were for years, and the ſecond for lives, then, 

us Con though there were but two years to come of the firſt leaſe, yet the * 
ſtatutt i {cond would be void, which perhaps may be for the reaſons men- 
enty-! Wl tioned in the concurrent leaſes by biſhops : but if ſo, then what 

Be - 1 my lord Cote ſays in the ſame caſe muſt be a miſtake, that if the 

8 W plaintiff (whoſe leaſe was for three lives) had procured A. within 


three years to have ſurrendered his leafe to him, that this would 


uld then have made good his own leaſe, which cannot be if what he ſaid 
h by al- 14 ö 

N before be true; ideo g. 
ally, er- But for ſuch houſes, and ſo much land, as by 14 Eliz. c. 11. Comp. In- 
atute, he * cumb. 
N they may let for forty years, they cannot make leaſes in reverſion 344 


or concurrent leaſes, becauſe that ſtatute expreſsly forbids leaſes in 

reverſion thereof ; and the 18 Elia. c. 11. relates only to the 13 Elia. 

c. lo. as appears by the following caſe. | 

In treſpaſs upon ſpecial verdict it was found, that the dean and Cro. Elis. 
chapter of Paul's made a leaſc for forty years, of a Houſe in Lon- 504- 

1 . ; . unt and 
dn, to begin preſently there being then ten years of a former Singleton. 
leaſe to a ſtranger to come; and the court held this ſecond leaſe | 
merely void by 13 #/iz. c. 10. and ndt warranted by 14 Eliz. c. 11. 

which makes good leaſes of houſes in market-towns for forty 

years, ſo they be not made in reverſion ; and this leaſe, though it 

de made to begin preſently, yet there being another leaſe in eſe, 

a leaſe in reverſion ; for ſo much as remains of the former leaſe. Vent. 246. 
G audi lo it was reſolved in C. B. 14 Car. 2. in the caſe of Wynn Carter, 9. 
a py and Wild, of a leaſe of the dean and chapter of M gHminſter; and 

7 > * though this was properly a concurrent leaſe, yet being a leaſe in 
N texerſion, it is forbidden within the expreſs words of the 14 Elia. 

e. 


o whom 
ad mini- 
rent for 


the right 


in what 
-eſtrained 
- Hikewile 
llege, and 
reſtrained 
| miſchiel, 


makes al 


od 5 11. and ſo void againſt the ſucceſſor. ; 

likewiſe A vicar having made a leaſe for years of a houſe in a market - Vent. 24. 
L "mm, and of lands thereunto appertaining, anno 1672, when there * Kg 61% 
— 1 was but two years of that leaſe to come, let it to another for Lr 

+ leak venty-one years from Michaelmas then next, reſerving the ancient Bayly v. 

+ 51 1 wh during the term, payable at the four moſt uſual feaſts, or Muria- 
ens 155 hin ten days after, and this leaſe was confirmed by the arch- 

cquit 1 op, (patron of the vicarage, ) and the dean and chapter of Can- 
En. during *ury; if the ſucceeding vicar was bound by this leaſe, was the 
uy of cher lueſtion? and adjudged by all the court, that he was not. 1. It 
Wa apper 3 adjudged, that the death of the vicar, by eighty days, did not 


4 ke ſuch non-refidence as would avoid the leaſe within the ſtatute 
We | | 7 
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of non-reſidence. 2. That though the rent were reſerved at the 


uſual feaſts, or within ten days after; (and therefore as it was urged, gin 
the term ending at Michaelmas, would be expired before the laſt cor 
day of payment; though for the other days it was agfeed to be for in 
the ſucceſſor's advantage, becauſe the predeceſſor might die within 

the ten days, and then the ſucceſſor would have that whole qua. Ru 
ter's rent ʒ) yet the court reſolved that the reſervation was good in 

the whole, and that being reſerved during the term, there ſhould J 


be no ten days given to the leſſee for the laſt payment, according 
to Barwick and Foſter's caſe, Cre. Fac. 227. 233. 3. It was ad- ** 


judged that this was a leaſe in reverſion, and fo not warranted by 3 
14 Eliz. c. It. which, as to houſes in market- towns, repeals the 21 
13 Eliz. c. 10. but excepts leaſes in reverſion; and this leaſe being 27 
to commence at Michaelmas next, was properly a leaſe in reverſion, WW .. . 
and differs from a grant of a reverſion. And further, they all, but 18 
Hale, held, that if this leaſe, in this caſe, had been made to 8 


commence preſently, yet it would have been void, there being WF one 
another leaſe in being, ſo that for ſo many years as were to come 
of the former leaſe, it would be a leaſe in reverſion ; and they 
held, that the 18 Elia. c. 11. which permits concurrent leaſes, fo 


that there be not above three years of the former leaſe, fc. ex- _ 
tends only to 13 Eliz. c. 10. and recites that, but not the 14 Kl. ...: 
6. 11. nor makes any alteration thereof: but Hale doubted of this > 
and inclined rather contrary, that if the leaſe had been made to 80 
commence preſently, it had been good; becauſe there were not to th 
then three years of the former leaſe to come, and he thought the = 
18 Eliz. c. 11. was a qualification as well of leaſes upon the 508 
14 Elia. c. 11. as upon 13 Lliz. c. 10. 1, Becauſe the 14 El. m 
c. 11, is an appendix to 13 Eliz. c. 10. and only enlarges it as to w | 
houſes in cities and market-towns; and therefore the 18 El. ou 
c. 11. reciting the 13 iz, c. 10. does, by conſequence, recite wha 
alſo the 14 Eliz. c. 11. 2. Becauſe there is ſuch a connection 8 
between all the ſtatutes concerning eccleſiaſtical perſons, that * 
they have been generally taken in the conſtruction of one ano: * % 
ther; and that though 32 H. 8. c. 28. is not recited either in the 1. 
1 Eliz. c. 19. or 13 Klig. c. 10. yet a leaſe is not warranted by uy 
thoſe ſtatutes, unleſs it hath the qualifications required by 32 H. b. p c 
c. 28, 3. From the great rummage it would make in leaſes, i * 5 
they ſhould be void, when there was ever fo little of a former * 
leaf: unexpired, 5 
The preſident and ſcholars of Magdalen College in Oxford made * 
a leaſe of a houſe, Sc. for twenty years, and ten years before in 
the expiration thereof made a leaſe to another for twenty yeath "a4 
to begin after the expiration of the firſt leaſe; though this be, = 
in ſtri& propriety, a leaſe in reverſion, yet it was ſaid to be good, "Wh 
and to ſtand well within 14 Elz. c. 11., becauſe theſe contra B ; 
or leaſes do not intermix, but the one ſtands well with the other, n 
and both together do not exceed the forty years compriſed in the they { 
ſtatute, which doth not hinder leaſes to 6 made from a 4 & © J 
come: but this opinion is (a) denied to be law, and ſeems allo o de © 
be expreſsly againit the foregoing caſes, where ſuch leaſe to 5 ned 


eb. 107. 
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t the | 

rged, gin at a day to come, there being then another leaſe in eſe, is Carter, 13, 
e laſt condemned, though both did not exceed the term of forty years 5. 

Je for in the whole. 

7ithin 

quar- Rule 4. That ſuch Leaſes are not to exceed three Lives, or twenty» 

vod in one Years. 

_ A fourth rule to be obſerved for making theſe leaſes good in 10 Co. 61. 
* 2 law is, that they do not exceed three lives, or tweaty-one years, b. 62. * 
45 from the making thereof ; therefore, if a biſhop makes a leaſe for 

: 10 four lives, and one of them dies in the life of the biſhop, ſo that 

re at his death there are but three lives in being, yet the leaſe is 

1 void againſt the ſucceſlor, becauſe being void by 1 Eliz. c. 19. 

- _ at nd gas when it was made, no ſubſequent accident can make 

ny it good. 

* 0 So, if a leaſe be made for three lives in this manner, viz. to Cro. Car. 
being one for life, remainder to a ſecond for life, remainder to a third 95. Owen 
1 for life, this leaſe is void againſt the ſucceſſor ; becauſe, other- 1 
1 p wiſe the two firſt would be diſpuniſhable of walte during their [This point 
ales, 10 lives, by reaſon of the intermediate remainder ; and fo dilapida- d made 
1 bs tions, and other miſchiefs, which the ſtatutes intended to provide 8 
4 this againſt, would be let in. in the caſe referred to, but the court gave no opinion upon it. } 
1 So, if an archdeacon makes a leaſe for three lives, according Ley. 74. 
ere not do che {tatutes, and the lefſees make a leaſe for 100 years, which is fg, of 
cht the confirmed by the archdeacon, biſhop, dean, and chapter, yet ſuch are 
don dhe leaſe ſhall not bind the ſucceſſor : or, if a biſhop makes a leaſe for 15. 1 

14 Ele: three lives, reſerving the ancient rent, and. they make a leaſe for. 

it 25 w ECTS if three men ſo long live, which is confirmed by the 

16 Er biltop and chapter; yet may the ſucceflor avoid this leaſe, and 

, recite yet theſe are out of the words of the ſtatutes ; but if they are 
ea et to be conſtrued to be within the meaning thereof, the ſta- 
ns, that tures would ſignify nothing, and all eccleſiaſtical perſons, by ſuch N 
ns * — get out of the acts, and make what alienations 

r in the one | | 
wo 4 by fa leaſe be made to A. for the lives of B., C., and D., this is a Cro. Jae. 
32H. 5 leaſe; for a leaſe to one for the lives of three others, and a 75% Baugh 
\caſes, if wh to three for their lives, is all one, within the intent of * 
1 forme theſe ſtatutes; for three lives are the meaſure of the eſtate, which 
is all the ſtatutes require. But a leaſe for ninety-nine years, de- 

Ord made "mag on three lives, ſeems not good within the ſtatute of 
rs before A liz. c. 19. & 13 Eliz. c. 10. which make void all eſtates, 
aty yearh — * Sc. (other than for three lives, or twenty-one 
chis be, ger that a leaſe for ninety-nine years, determinable on three 
\ be good, = : ing neither of thoſe, falls within the diſability and void- | Dp 
contra * the firſt part of thoſe acts. 
the other, Aa a leaſe by huſband ſeiſed of lands in right of his wife, or Cro. Car. 
ſed in the the Lee his wife, of an eſtate of inheritance for ſixty years, if 22, Smith 
a day © F J ould ſo long live, was held ſufficient to bind the wife ſur- * 
ms allo w * * the 32 H. 8. c. 28. and no queſtion made of it; 
aſe to due only dilpute there being, Whether the wife ought to have 


pit Pied in the indenture of leaſe and that ſuch leaſes for uinety- 
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: nine years, determinable on three lives, are good within that ſta- 
(a) 8 Co. tute, appears from the reaſoning in (a) Whitleck's caſe 3 where it 
mY vide js adjudged, that if a man has power to make leaſes abſolutely or 
5 Ver. 395* generally, (as the ſeveral perſons compriſed in the ſtatute of 32 H. 8, 
c. 28. have,) and a proviſo or reſtraint comes after, (as in that act 
it does,) that ſuch leaſes ſhall not exceed the number of twenty: 
one years, or three lives at the moſt; there, a leaſe for ninety- 
nine years, determinable on two or three lives, is good within 
the firſt part of the act, and not made void by the laſt part there- 
of, becauſe it docs not exceed the three lives thereby allowed, 
though it be not directly for three lives; but now a leaſe for 
ninety-nine years, determinable on three lives, upon the ſtatute 
of 1 Eliz. c. 19. & 13 Eliz. c. 10. is juſt the reverſe of this; for 
the firſt part of theſe acts makes void all eſtates, gifts, grants, & 
by the perſons therein-mentioned, and the laſt part ſaves only 
leaſes for twenty-one years, or three lives, Cc. ſo that this leaſe 
being void by the firſt part of theſe acts, and not within the 
ſaving of the laſt part, being neither for twenty-one years, not 
three lives, ſhall not bind the ſucceſſor within theſe acts; f 
uere de hoc. ; 
Leon. 466. But though theſe ſtatutes provide that theſe leaſes ſhall not er- 
png * ceed twenty-one years, or three lives, yet ſuch leaſes for fewet 
* 79+ years, or lives, are good; for the intent of the ſtatute was only 
to abridge the power of making long and unreaſonable leaſes, by 
reducing them to ſuch a determinate number of. years or lives, 
which they ſhould not exceed, but might be made as much under 
as the parties pleaſed, 


Rule 5. Of ꝛſbat Things Leaſes may be made to bind the Succeſſor. 
Co. Lit. A fifth rule to be obſerved in the making of leaſes upon theſe 


44+ 4 ſtatutes to bind the ſucceſſor is, that they muſt be made of land 
= 4 or tenements corporeal and manurable, whereto reſort may be hat 


244+ 2. for the rent reſerved thereout by way of diſtreſs ; for otherwise 
1 5 the ſucceſſor may be without any remedy for the rent, and fo 
8 dilapidations, poverty, and all the other miſchiefs the ſtatutes i. 
Leaſes, 1. tended to provide againſt, be let in. Therefore, leaſes of fairs 
agg 4. markets, liberties, franchiſes, advowſons, commons, piſcants 
59. offices, hundreds, tithes, or any other incorporeal inheritance, 
though with confirmation of the dean and chapter, or other pet 

ſons required by law to confirm the ſame, will not bind the ſuc: 


CC flor, : 


For the better underſtanding of this rule, it will be neceſſa 
to take notice of ſome diſtinctions, which plainly ariſe out of tl 
books. 

8 Oo. 3. 1. All the books agree that a leaſe for three lives of tithes, & 
„ other incorporeal inheritances before- mentioned, will not bind the 
Jac. 11x, ſucceſſor, though the ancient rent be reſerved, and the leaſe dc 
173. grant confirmed; the reaſon whereof is, that if ſuch leaſe 0f 
— 1 7 grant ſhould be good againſt the ſucceſſor, he would then be with- 
> Sed. 3c 3. Out the tithes, Sc. and have no remedy for the rent thereon in 
Hard. 32ts. | ſerved; 
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ſerved; for diſtrain he could. not; becauſe there would be no 
place wherein to take any diſtreſs, the things leafed or granted 
being perfectly incorporeal and inviſible z an aſſiſe he could not 
have, becauſe either he had not ſeiſin, or, if he had, yet there 
would be nothing to put in view of the recognitors; and an 
action of debt he could not maintain during the leaſe, becauſe, 
being for turce lives, that is, an eſtate of freehold, which will en- 
dure no action of debt fo long as it continues; and fo the ſucceſ- 
for would, in ſuch cafe, have no manner of remedy for the rent 
reſerved, which would be againſt the expreſs proviſion and intent 
of the ſeveral acts. | 

2, it is held likewiſe in ſome books, that a leaſe: for twenty- 
one years of ſuch incorporeal inheritances, though they have been 
uſually demiſed, and the ancient rent be thereout reſerved, that 
yet this is voidable by the ſucceſſor within theſe ſtatutes z becauſe 
though the rent reſerved be good by way of contract between the 
effor and leſſce, and that debt may be maintained for recovery 
thereof; yet, they ſay, it is not ſuch a rent as is incident to the 
reverſion, nor ſhall paſs with it to the ſucceſſor ; and therefore the 


71 


5 Co. 3. 
Co. Lit. 44. 
b. 47. 4. 


ſucceſſor having no remedy for the rent, ſhall not be bound by 


the leaſe, 

But this point ſeems to have been ſhaken by contrary reſolu- 
tions ſince Jewel's cafe, for ſome books expreſsly hold ſuch leaſe 
tor years to be good againſt the ſucceſſor; becauſe, they ſay, he 
has remedy for the rent by action of debt, and ſay it has been ſo 
adjudged, and take the diverſity (a) between ſuch leaſe for years 
and a leaſe for life: alſo, they fay, that the rent iſſues out of the 


tithes in point of render, though not in point of remedy, becauſe 


no diſtreſs can be taken for it; but that is ſupplied by the action 
of debt which lies for ſuch rent, and ſhall devolve on the ſucceſ- 
tor; and that ſuch rent does not lie only in privity of contract, 
as a ſum in groſs, but is incident to the reverſion, otherwiſe the 
lucceſſor could not have it, being only privy to the eſtate, not to 
the perſonal contracts of his predeceflor ; and to this opinion the 
court inclined, but thought it a point of great conſequence, and 


— to avoid it, gave judgment on another point which was 
clear, 


Cro. Jac, 


[ (a) This 
diverſity is 
no longer of 
any import- 
ance; for the 
5 Geo. 3. 
C. 17. 
makes leaſes 
of tithes 
and other 
incorporeal 


.* . 
bereditaments by ecclefiaſtical perſons, avatel tw lives or for years, as good as if the leaſes were of 
crporeal herecitaments, and gives action of debt ta the ſucceſſor for rent reſerved on freehold leaſes. ] 


3. All the books agree that a leaſe ſor three lives, or twenty- 
one years, of a manor, with the advowſon appendant, or of lands 
or houſes, and of tithes uſually let therewith, reſerving the ancient 
rent, Oc. is good, and ſhall bind the ſucceſſor within theſe ſtatutes ; 
for though the rent does not iflue out of the advowſon, tithes, &c., 
n point of remedy, yet the rent is greater in reſpect thereof, and 
the ſucceſſor has his remedy for the whole rent upon the lands, or 
her corporeal inheritances let therewith ; (V quere, if the tithes 

ould be worth 2 or 3001, per ann, and the lands not above 4 or 
51. c.;) and Vaughan proves this from the expreſs words of 
3 Eliz, c. 10. whic 4 8 all leafes by any ſpiritual or eccle- 
| F 4 halticat 


F 


Cro. Jacs 
453 

Moor, 201. 
5 Co. 4. 

2 Roll. 
Abr. 451. 


Vaugh. 203, 
2 


04. 
2 Sand. 303. 
Leon. 333 · 
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Gaſtical perſons, having any lands, tenements, tithes, or heredits. Wi . 3 
ments, (other than for twenty-one years, or three lives, &c.) ſhall be tall 
void; ſo that the ſtatute plainly ſhews, that ſome way or other tithes Wl cuſt 
may be leaſed for twenty-one years, or three lives; and if they nal 

1 be leaſed ſingly, it muſt be with lands uſually letten there. tion 
with. 


Lev. 333. Therefore, where the dean and chapter of Norwich leaſed 4 T 
mn 4nd parſonage and common of paſture, rendering rent, and 1 E. nd 
' © ſurrendered their poſſeſſions to the king, and afterwards the king cel 
granted the parſonage, without ſpeaking of the common of pa. Pre 

ture; it was held, that the patentee of the parſonage ſhould have gran 

all the rent, and no apportionment ſhould be in reſpect of the Bi arre 
common; becauſe all the rent iſſued out of the parſonage, and Wi ther 
nothing out of the common. | for, 

Cro. Eliz. A biſhop, having an advowſon aþpendant to a manor in right him, 
nt 5 of his biſhoprick, grants the advowſon for twenty-one years, and the « 
Biſhop of this was confirmed by the dean and chapter, yet held within the boo! 
Norwich reſtraint of 1 Eliz. c. 19. and void againſt the ſucceſſor ; becauſe, gran 


and Holland. ag was ſaid, it was not ſuch an hereditament whereout a rent diſh: 


Palm. 174. 
Biſhop of 
Oxford's 
caſe. Co. 
Lit. 47. 4. 
142. a. 
186. b. 


Comp. In- 


wag by theſe ſtatutes, grant the next avoidance of any church w 


could be reſerved : but a better reaſon ſeems. to be, becauſe no Wi ve c 
rent was at all reſerved, and then, to be ſure, neither the prede- Wi Pore 


ceſſor nor ſucceſſor could have any benefit thereof by way ot 80 
contract, or otherwiſe ; nor did it appear to have been uſually WF upo! 
letten. dean 


The biſhop of Oxford, having primam vęſturam ſive tonſuram of c:ui: 
certain lands, after 1 Eliz. c. 19. lets to the plaintiff for three t we 
lives, rendering the ancient rent, and dies, and his ſucceſſor, the ¶ if to 
now defendant, enters upon him, and takes the hay: it wa er vi 
urged, that this was not like the leaſe of a fair, becauſe this con- 0cta: 
cerned land, and was to be taken upon the land, and fo the ſuc- equi. 
ceſſor was not without remedy, becauſe he might diſtrain the Wh ©! a: 
2 when it was cut: but per curiam, if the biſhop had ton, 

ad vęſturam, or primam veęſturam, or tonſuram, from ſuch 2 bonfe 
day to ſuch a day, this had been ſuch an hereditament as might 
have been leaſed ; for there the biſhop or his leſſee might hare 
mowed, and after fed it, during that time, and then the ſucceſſor 
might have diſtrained the cattle ; but here the biſhop had only 
mam veſturam, viz. only the cutting of the graſs once within 
ſuch a time, and then his intereſt is at an end, and he cannot after 
feed it; ſo that it is no hereditament within the ſtatute, where! 
any leaſe can be made to bind the ſucceſſor. 
If a biſhop, dean, and chapter, or any other' perſon reſtrained 


they have in right of their biſhoprick, deanry, &c., though with 
confirmation of all perſons intereſted therein, yet the ſucceſſor th 
avoid it; for this is ſuch an hereditament as the ſtatutes intended t0 
reſtrain them from binding their ſucceffors by, and no rent can 
reſerved out of it; for ſuch grant of the next avoidance can brit 
no manner of benefit to the fuccelior, 

It hath been ſeveral times held, that biſhops, or other eccleſ- 

| aſtical perſons, are not reſtrained either by the 1 Zliz. c. 9 
| | 13 K 


d 


as might 
ght hare 
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had only 
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, where! 


reſtraindd 
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tail, or for lives, or for any number of years, according to the © vide 
cuſtom of the manor, and that no confirmation is neceſſary to oe, a 
make ſuch grants good, though they are made by a ſole corpora- 256. 


tion, as by a biſhop, prebendary, &c. Leon. 4. 4 Leon. 117. nde . 


The biſhop of Vincbeſter, 5 Eliz. with confirmation of the dean Dyer, 30 b. 
and chapter, granted an annuity or annual rent out of lands, par- ys 61. 
cel ol the poſſeſſions of his biſhoprick, with clauſe of diſtreſs to it, lob. o. 
pro conſilio impenſo & impendendo pro termino vite ſue, and died; the Roll. Ro 
grantee brought debt againſt the executors of the biſhop for nay | 
arrears incurred in his lifetime ; and the only queſtion was, whe- wg ok = 
ther upon the 1 Eliz. c. 19. this grant was void againſt the ſucceſ- 
for, ſo that the grantee could not maintain a writ of annuity againſt 
him, but only an action of debt againſt the executors of the grantor? 
the caſe does not appear to be adjudged, but it 1s cited in ſeveral 
books, that the annuity was determined by the death of the 
grantor ; for though this was not parcel of the poſſeſſions of the 
biſhoprick, but only iſſuing out of them, yet if the ſucceſſor ſhould 
be charged with it, this would tend to his prejudice and im- 
poveriſhment, which the ſtatutes intended to prevent. 

50, where a writ of annuity was brought againſt the ſucceſſor 10 Co. 61. 
upon a grant made by his predeceſſor, and confirmation by the Sig 
dcan and chapter, yet it was adjudged that it would not lie, be- cc. wy 
cauſe it was not averred that it had been uſually granted, though 30 Eiiz. 
it was averred to be reaſonable ; and it appears by theſe caſes, that Bet. 346. 
if to avoid this act a writ of annuity were brought againſt a parſ + 
if to avoid this y ght ag parſon pridg. 40. 
or vicar, who prayed in aid of the patron and ordinary, and upon S. C. cited. 
default, judgment were given for plaintiff, this likewiſe 1s within the 
equity of the ſaid act, and void againſt the ſucceffor : ſo, if a writ 
of annuity were brought againſt a biſhop upon title of preſcrip- 
tion, or otherwiſe, and judgment given againſt him by verdict or 
confeſſion, yet this is reſtrained by 1 Elia. c. 19. 1 the biſhop 
is charged with the annuity in reſpect of the biſhoprick; and 
therefore the ſucceſſor woulFbe charged with the arrears incurred 
in the life of the predeceſſor, as it is held 48 E. 3. c. 26. and ſo 
it would tend to the diminution of the revenues, and impoveriſh- 
ing of the church. | | 

So, if a rent- charge be granted by any corporation reſtrained 5 Co. 15. a. 
dy theſe ſtatutes, though this rent-charge be not parcel of their Kell. K. 
poſſeſſions, yet it is againſt the equity of the ſtatutes, and void 
aanſt the ſucceſſor z for if biſhops, and other eccleſiaſtical per- 
ſons, were at liberty to grant what rent-charges they thought fit, 
and that theſe ſhould be good and binding upon the ſucceſſor, he 
might haye his poſſeſſions ſo clogged and incumbered, as not to be 
able to keep up hoſpitality, or ſuſtain the dignity of his function, 
and ſo the good deſign of theſe acts be wholly eluded. 

In covenant, plaintiff declared of a leafe by the predeceſſor of Vent. 223. 
the defendant, in which was a coyenant, that he and his ſucceſſors * aaron 
would pay all taxes during the term, and aſſigns for breach, that vans. 
ich a tax was made by Parliament for the royal aid, and that the v. Eihop of 

; = f plaintiff SALLUTY, 


13 Eli. c. 10. from making grants of copyhold lands in fee, in 9 


J 


Co. Lit. 
24. 4. 
Dyer, 271. 
Degg. 106. 
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plaintiff was forced to pay it, the defendant refuſing to diſcharge to le 
it, unde actio accrevit, &c. and the only queſtion was, whether tu rhe 
were ſuch a covenant as ſhoule bind the ſucceffor as incident only 
the leaſe by 32 H. 8. c. 28.? for it is clear, if the biſhop had mate al, 
a covenant or warranty, this had not bound the ſucceſſor at the WMc!cv: 
common law, without the conſent of the dean and chapter; aer h 
if it ſhould now be taken that every covenant would bind the ſuc: ſtatu 
ceflor, the ſtatute of 1 Elix. c. 19. would be of no effect: but it ma 
was held, this covenant would not bind the ſucceſſor ; 1. Becauſe WW meff 
it is not averred that ſuch covenants had been uſed in forme auf 


leaſes, as it ought to have been, to prove it an ancient covenant, Var. 

2. If this covenant had been in former leaſes, yet it could nat day, 

bind to pay this new tax by Parliament; but it muſt have been in eve 

tended only of ſuch as were then in uſe, viz. ſynodals, penſions 80 

tenths granted by the clergy, procurations, Oc. it was held ef th 

however, that this covenant would not avoid the leaſe. 188 
| not 


Of grants of offices by biſhops, 6c. within theſe ſtatutes, vid MM and 
tit. Offices. | ſucce 


leaſin 


Rule 6. What fhall be ſuid a uſual Letting io Farm upon the ſeveral ve 
Statutes, and by what Perſons. 4 

A ſixth rule to be obſerved in the conſtruction of leaſes upon chere 
theſe ſtatutes ariſes upon the words of 32 H. 8. e. 28. that emo 
aft ſhall not extend to any leaſe of any mauer, lands, tenements, it in gi 
bereditaments, which have not maſt commonly been leiten to farm, leaſes 
occupied by the farmers for the ſpace of twenty years next before ſud ſhutt 
leaſe theresf made. The firſt conſtruction that prevailed was, that bilko 
this letting to farm within the twenty years ought to be by ſome main 
perſon who had an eſtate of inheritance therein; and therefore, but q 
the heir in tail were in ward of the king for twenty years, and Wo (2 
during that term the king, or his grantee, made leaſes of lands of of in] 
the ward which had not been uſually letten or occupied in farm Wy” 0! 
for twenty years before, this letting them to farm by the king, ot WF" tal 
his grantee, during the twenty years wardſhip, is not ſuch a letting 
to farm within the intent of the ſtatute, as will enable the heir in Wh to 
tail, when he comes of age, to make a leaſe for twenty-one years, 
or three lives, of thoſe lands, to bind his iſſue. So, if ſuch leak 
were made by tenant by the curteſy, tenant in dower, or the like, 
of lands which before that time had not been moſt uſually letten 
to farm for twenty years, their letting to farm of ſuch lands for 
the greater part of twenty years, will not impower the iſſue in 
tail, when he comes into poſſeſſion, to make a binding leaſe of ſuch 
lands within the intent of the ſtatute ; for the intent of the ſtatute 
was only to make good leaſes of ſuch parts of the land as had beet 
before uſually letten by thoſe who were owners of the inheritance, 
and beſt knew what was moſt proper to be let out, and what not, 
and therefore did not intend to eſtabliſh leafes made of any other 
poſſeſſions than thoſe, which the owners of an eſtate of inhert- 
ance therein had, for the greater part of twenty years, thoogar® 
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to leaſe to farm; for if the leaſes of tenant in dower, tenant by 
the curteſy, guardian by knight's ſervice, or ſuch like, who, having 
only a particular eſtate therein, would be for making money of it r 
all, and letting out the whole for rent ; if leaſes made by ſuch for 
eleven or twelve years, or more, according to the time they lived 
or had intereſt therein, ſhould be a letting to farm within this 
ſtatute z then might the iſſue in tail, when he came into poſſeſſion, 
make a leaſe for twenty-one years, or three lives, of the capital 
meſſuage or manſion-houſe, or, perhaps, of the whole eſtate, be- 
cauſe thoſe particular tenants had ſo done for eleven or twelve 
years, or more; and then if ſuch tenant in tail ſhould die the next 
day, his iſſue would not have a houſe to put his head in; which 
never was the intent of the ſtatute. 

So, where the temporalties of a biſhoprick come into the hands Palm. 175, 

of the king, and he keeps them twenty years, or more, and during 6 Fe 
that time lets to farm for eleven years, or more, lands which had e 
not been before accuſtomably letten, and then appoints a ſucceſſor, 
and reſtores him the temporalties, he cannot by any leaſe bind his 
ſucceſſor, for thoſe lands, which had no other warrant for his 
leaſing thereof, than only that the king, whilſt the temporalties 
were in his hands, had let them to farm for eleven years or more; 
and he might have let the bifhop's palace, or the demeſnes about 
it; and then if the ſucceſſor might likewiſe make a binding leaſe 
thercof for twenty-one years, or three lives, and ſhould die, or be 
removed ſoon, the miſchief intended to be remedied by the ſtatute, 
in giving the farmers a ſecure and laſting poſſeſſion during their 
leaſes, would introduce a much greater upon the ſueceſſor, by 
ſhutting him out of all the houſes and lands belonging to the / 
bihoprick for twenty-one years, or three lives; and fo, inſtead of 
maintaining hoſpitality, as the books ſpeak, would occaſion nothing 
but quarrels and contentions, So, for the ſame reaſon, a lettin 
to farm by a diſſeiſor or any other who has not a rightful eſtate 
of inheritance, though it be for the greater part of twenty years, 
15 not a letting to farm by ſuch a perſon as will enable the tenant 
in tail, biſhop, or other perſon intended to be provided for by this 
ſtatute, to make any binding leaſe of lands which were not ac» 
cultomably letten to farm for the greater part of twenty years, by 
thole who had a rightful eſtate of inheritance therein. 

But as the miſchief would be great, on the one hand, to con- 
ſtrue the ſtatute in ſuch a manner, as would empower the perſons 
belore-mentioned to determine of what parts and poſſeſſions leaſes 
might be made good and binding againſt the ſucceſſors, iſſues in 
tal, and other perſons intended to be bound by the act; ſo, on 
the other hand, a conſtruction not leſs hurtful to them ſeems to 
have obtained upon the ſame words of the ſtatute z which pro- 
ndes, That it ſhall not extend to any leaſe of any manors, lands, tene- 
ments, or hereditaments which have not maſt commonly been letten to . 
, or occupied by the farmers for the ſpace of twenty years next be- 
we ſuch leaſe thereof made; upon which words it is held, that the co. Lx. 
ands to be leaſed within that ſtatute muſt be ſuch, and ſuch only, 44. * 
© lave been letten to farm, or occupied for eleven years, or more, — MAL 

at let and 
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Mallet. at one or ſeveral times within the twenty years next before i; 
Sir John leaſe for twenty-one, or three lives, to be made; ſo that if land 
have been formerly let to farm never ſo long, or often, yet 
the tenant in tail, or biſhop, ſhould keep. them in his own E 
fifteen or twenty years, theſe lands cannot be leaſed for twenty 
one years, or three lives, to bind the iſſue or ſucceſſor, till the 
have undergone a probation of twenty years longer, and withi 
that time have been letten to farm, or occupied by farmers fg 
eleven years, or more: ſo, if the temporalties come to the hang 
of the king, and he ſhould keep the lands uſually letten in his om 
hands forty or fifty years, more or leſs, and then reſtore the ten. 
poralties to the ſucceſſor, he muſt then begin to let them to fam 
till they have run out in farmers hands eleven years at leaſt, other. 
wiſe he can make no leaſe for twenty-one years, or three lives 
within this ſtatute. So, if a diſſeiſor after a leaſe for twenty-one 
years, or three lives, expired, enter upon the biſhop, or tenant i 
tail, and hold the lands twenty years, or more, and then the biſhop 
or tenant in tail, or their iſſue or ſucceſſor, enter, though thele 
lands were demiſeable, and actually demiſed, within the ſtatute 
but juſt before the difſeiſor entered, yet now they cannot be agu 
leaſed for twenty-one years, or three lives, till they have been i 
farmers hands for eleven years at leaſt ; an ſo it is in the powe 
of the king, the diſſeiſor, nay of the biſhop, or tenant in tail him 
ſelf, to evade and elude the intent of the act, by keeping the land 
ten or twelve years in their hands; and though they die, or art 
removed preſently, yet the fucceſſor or iſſue can have no beneſit d 
the ſtatute till after eleven years at leaſt. 
(a) Where "Theſe reaſonings and inſtances were preſſed and urged in 
8 (a) caſe by Twiſden and Chief Juſtice Keeling, againſt Windham and 
- Archbiſhop -Aoreton, and they thought them ſo conſiderable, that it put then 


— — upon finding out a more eaſy and natural conſtruction. 

1004, 5 f 

A leaſe for three lives, rendering the ancient rent; in 1640, this leaſe was ſurrendered, and the land 
remained unlet till 1662, when the archbiſhop made a leaſe thereof to the plaintiff's leſſor, rendem 
the ſame rent as was reſerved in 1604, and died, and the then archbiſhop entered, and let to the & 
ſendant; and whether theſe lands, not having been let ſince 1630, could be leaſed again, was the queb 
tion? and Twiſden and Keeling, for the reaſons herein mentioned, held they might. Lev. 21% 
Sid. 316, 416. Raym. 165. 2 Keb. 213, Pemble v. Stern. 
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For they held, that the clauſe conſiſted of two parts in the di 
junctive, and if either of them were obſerved, it was ſufficient l 
warrant the leaſing for three lives, or twenty-one years, with 
the intent of the ſtatute : the words are, that that act Hall nat & 
tend to any leaſe of any manors, lands, & c. which have nat moff cat 
monly been letten to farm; this is the firſt part of the disjunctite, 
and is general: the other part is, or occupied by the farmers then 
by the ſpace of twenty years, &c. and they thought the moſt 1 
tural and genuine meaning of the words to be, that the lands to 
leaſed muſt either be ſuch as have been moſt commonly Itch 
that is, ſuch as are not reputed part of the demeſnes of the biſhopy 
rick, or ſuch as have been occupied by the farmers thereof by 
ſpace of twenty years, c., that is, if the biſhop has let out p® 
of his demeſncs to ſarm, and the occupation of the farmer 
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een approved for twenty years together, as not any ways incon- 
enient to the biſhop, the ſtatute will preſume that they are lands 
it to be let. And as to the authorities againſt this opinion, T 4wi/den 
id, in Mallet's caſe, that point came in unneceſſarily; and Keeling, 
hat it cadte in on a fooliſh argument, and therefore was- of no 
reat weight; and ſo in Sir 7abn Mervin's caſe, the point never 
ame in queſtion, but only dium fuit pro lege; and as to my lord 
ate, (though he were a grave and learned man,) yet he was not 
nfallible, nor did he deſire to be accounted ſo, and this opinion of 
is was not qqdicial, that if it had come to an argument he might 
ofſibly have thought otherwiſe ; for Keeling ſaid himſelf was of 
hat opinion, till he came to conſider the caſe, and weigh the incon- 
eniencies of that conſtruction: and it was ſaid, that queen Eli- 
beth kept the temporalities of the -biſhop of Ai, above twenty 
ears in her hands, and yet no queſtion of his leaſes after: and 
hey ſaid likewiſe, that the lord Coke's inference was falſe, and not 
arranted by the ſtatute, viz. that if it had been leaſed for eleven 
ears it would be ſufficient z for the firſt part of the ſtatute, as 
o leaſing, ſeems to refer to a more ancient time: alſo it was held, 
at if the other conſtruction prevailed, theſe lands, or any other 
hich continued unlet for eleven years, could never after be let 
gain for twenty-one years, or three lives, becauſe they were not 
noſt accuſtomably letten, &'c., by the ſpace of twenty years, 
hich makes it the more reaſonable to reject ſuch conſtruction : 
{quere, if by letting them again to farm for eleven years, or 
pore, the power given by the ſtatute to leaſe for twenty-one 


ears, or three lives, be not ſet up again? but guere, whether ſince 


it appears before, the letting to farm by the king, or a diſſeiſor, 
c., is not ſufficient within this ſtatute, whether likewiſe their 


eeping it in their hands for eleven years, or more, be of any pre- 


ice to the biſhop, or his ſucceſſors, or to the tenant in tail, or 
is iſſue ? for if the ſtatute only intended letting to farm by the 
hop or tenant in tail himſelf, then all the objections before- 
entioned ſeem to loſe their force, unleſs where the biſhop, or 
nant in tail, keep the lands undemiſed in their own hands for 


eren years or more. ; 
A leaſe made by the predeceſſor of the plaintiff for three lives, 


ndering rent, and confirmed by the dean and chapter; the of 


efendant claiming under it avers that it was the uſual and an- 
(cnt rent, and the land uſually demiſed ; the plaintiff replies, that 
vas uſually before that leaſe retainea in the hands of his predeceſ- 
rs for hoſpitality, and traverſes ah que hoc, quod fuit magis uſualiter 
nſa, Sc.: it was held a good traverſe; for ſince 32 H. 8. 


e ancient rent cannot be reſerved. 


ale of lands uſually letten to farm, &c., upon which words it 
A been adjudged, that a demiſe by copy of court-roll is ſuffi- 
Klit; for that is in judgment of law but n eſtate at will; and 

10 without 


28. appoints that the ancient rent ſhall be reſerved, it is thereby 
plied that the land ſhould have been uſually demiſed, otherwiſe 


Cra. Elis. 


and Scorey. 


Another thing required by the ſtatute is, that theſe leaſes be Co. Lit. 


44. b. 
6 Co. 37. b. 


Cro. Jac. 76: 
2 jon. 29+ 


oor, 759- 


f 


— 


Moor, 199. 
5 Co. 5. b. 

Ld. Mount- 
Joy's caſe. 
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without queſtion, lands demiſed at will by thoſe who have thei 
heritance, rendering rent, are lands accuſtomably letten to fan 
within the ſaid act; and ſo it was ruled 7 Alix. in Sir John Mai 
vin's caſe, where tenant in tail let a copyhold by indenture, render 
ing the ſame rent as before, and held a good leafe within 32 H. 
c. 28, and Williams ſaid, he had known it thrice ſo adjudged in l 
time, in the caſe of tenant in tail. 

But where tenant in tail had power, by a particular act of parlis 
ment, to make leaſes for life, lives, years, or at will, after th 
cuſtom of the manor, yielding the true and ancient rent, C., a0 
he made a leaſe both of freehold and copyhold by a deed at com 
mon law, reſerving ſuch a rent; this was held not to be warrantel 


by the ſtatute as to the copyhold, becauſe the ſtatute ſpeaks d 


Moor, 593. 
Leon. 306. 
Carter v. 
Clay pole. 
Sav. 128. 


leaſes at will by the cuſtom of the manor; which imports, that ti 
ſtatute did not intend that copyholds ſhould be demiſed otherwik 
than they were before the ſtatute, and that was by copy of count 
roll, not by a leaſe for years, and the rent to be reſerved therea 
was cuſtomary rent, not rent upon a leaſe for years at common 
law. 


Rule 7. What Rent is to be reſerved ; And herein, 
1. That there mult be a Rent reſerved. 


As to this the ſtatute is expreſs that a rent muſt be reſerved; 
and therefore where the college of all A Souls in N * made i 
leaſe without reſervation of any rent, though it was but to tryi 
title, yet it was held void, the ſtatute being expreſs and poſitive; 
and therefore no conſtruction or pretence can be urged to a0 
the ſtatute : but in that caſe it did not appear that no rent wa 
reſerved, but only the plaintiff had not ſhewn that there was a 
reſerved, and yet there might be, in the leaſe ; and if not, ths 
defendant ought to ſhew it; and ſo the exception diſallowed, 


2. That this Rent muſt continue due, and be payable to tis 
Leſſors and their Succeſſors. 


This alſo ĩs ſo ſtrictly required by the ſtatute, that it hath beet 


held, that if a biſhop, tenant in tail, &:., make a leaſe of land, tit 


ancient rent whereof was 10/. and reſerve but 5 I. per annum during 
his life, and 10/. per annum after his death, to the iſſue or lus 
ceſſor, yet this leaſe ſhall not bind, becauſe the rent originally . 
ſerved was not purſuant to the ſtatutes; though there can be 10 
pretence of prejudice to the ifſue or ſucceſſor, more than if 


biſhop, or tenant in tail, c., ſhould releaſe the rent, or any pan 


it, during their own lives, which ſurely they may do : ideo quert? 


3. That ſuch Rent muſt be the ſame, or more in Quantity thal 
hath been reſerved within twenty Years next before ſuch Leak 
made; And herein, 

1. 
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Leaſes and Terms for Years; 


the! 1. What ſhall be ſaid to be the ancient Rent, where Variety 
to fam of Rents have been reſerved, or ſomething formerly reſerved 
hn Me now omitted or varied. | 


render. 
32 H. 
ed in N merly 10% then 20 ¼. then 30 J. and laſtly 40 J. per ann. or 
> contra formerly 40 J. then 304. then 20 J. and laſtly 10 /. 


79 


As to this, where variety of rents have been reſerved, as for- Hard. 3255 


326. 
Morice v. 


Antrobus, 


f paria , n the 101. in the one caſe, and the 40 J. per ann. per Hale. 
iter Min the other caſe, are the rents to be reſerved on any new 
Ne, anfWeaſ: to be made; but with this diverſity between leaſes 
at conWWnade by virtue of the ſeveral ſtatutes before-mentioned, and 


eaſes by virtue of powers in private conveyances and ſet- 
lements ; for upon leaſes made by virtue of the ſeveral ſtatutes 
defore · mentioned, this was the meaſure immediately after theſe 
acts paſſed, and muſt continue ſo {till ; becauſe the ſame acts being 
o warrant every ſucceſſive leaſe as well as the firſt, there can be no 
ariation of the rent in any other leaſe to be made from the rent, 
hich, upon conſtruction of thoſe ſtatutes, was in the firſt leaſe, 
ade by virtue thereof, ſettled to be the antient and unaccuſtomed 
ent; and conſequently, the variety of rents in ſuch leaſes muſt 
ave been only before the ſtatutes : but upon leaſes made by virtue 
ff powers in private conveyances and ſettlements at this day, re- 
erving the old and accuſtomed yearly rent, or the moſt ancient 
nd accuſtomable yearly rent, there, the rent reſerved on any leaſe 
hen in being, or upon the leaſe made laſt before ſuch ſettlement 
r conveyance, ſeems to be the meaſure of the reſervation upon 
ny leaſe after to be made by virtue thereof; for the intent of 


arrantel 
[peaks d 
, that ti 
therwik 
of counts 


| thereon 
Comma 


reſerved; 
Amade 
t to try! 
poſitive; 
J to ayoul 
rent v 
e Was allf 
f not, ths 
owed, 


dy virtue thereof, ſhould not put the eſtate in any worſe condition 
han it was at the time of ſuch ſettlement, or of thoſe acts made, 
ut keep it in the ſame plight and condition as it then reſpectively 
as; and the rent reſerved laſt before the making of ſuch ſetrle- 
nent, or of thoſe acts, may well be called old or ancient in reſpect 
the new rent to be reſerved on ſuch leaſe, to be made after ſuch 
ttlement, or after thoſe acts. But the Lord Cowper, in the caſe 
{ Lord (a) Mohun and Orby, ſeemed to make a doubt of this con- 


ble to thi 


hath bean . wk (a) 2 Vern. 
f 1and, the kruftion of the words ancient and accuſiomable rent,. and thought $31- $42. 
um dur laſt rent no certain rule to go by; for ſuppoſe it were leaſed — 
ue or ea greater, and twice at 2 leſs rent, he thought the ancient S. C. Gilb. 
ina ble muſt be that reſerved on the firit leaſe ; for the two laſt may — _ 
dan be u made by a tenant in fee, who was not bound to reſerve the an- 

han if ent rent, but might let it for nothing, if he pleaſed : but upon 

any pan e 32 H. 8. c. 28. or the ſame words in private powers, viz. ſo 


uch yearly rent, or more, as hath been moſt accuſtomably 
elded or paid within twenty years next before ſuch leaſe thereof 
ade, if a greater rent had been reſerved before the twenty years, 
t the reſerved within the twenty years, though it were leſs, muſt 
the meaſure of the reſervation upon leaſes to be made by virtue 
| that ſtatute, or of private powers, worded in the fame manner. 
i if within the twenty years it had been let once at a _— 
a 


deo quart 


antity that 
ſuch Leak 


uch power, as well in ſuch ſettlements as upon the ſeveral acts 
elore- mentioned, was only that they, who, were to make leaſes 
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and twice at a leſs rent, then the queſtion will remain, which 
the reſervations will be the meaſure of the rent to be reſerved q 


| 


[Where the any two new leaſes to be made ? and how far the opinion of ny 171 
leaſes, n, Lord Chancellor Cowper will outweigh the opinions of my Lodi 61, 
— a Hl Chief Juſtices Hale and Holt is conſiderable, though their opinion. i 
reſerved ſeem to fix a ſtanding rule to go by, whereas his leaves it at gu mad 
2 the uncertainty, from which no rule can be formed; for it may h nd 
— WR been let twice formerly at a leſs rent, and once, on the laſt leafs B 
been ſome- at a greater; and if the firſt reſervation in this caſe, being greater, is m 
gary ſhall be the rule, why ſhould not the two firſt, in this caſe, thou err: 
ſometimes they are leſs ; for his reaſon ſeems to turn upon the priority au 
without, antiquity of the rent, ſo that the firſt rent, according to his opinion, 
Tard cu and the laſt rent, according to their two opinions, are to be the fonaj 
ſeems the meaſure of the reſervation. dear 
belt: in any other circumſtances Lord Holt's rule appears to be the more proper one. See Pow, the! 
Powers, 549+] * 
6 Co. 37. In ſome caſes, leaſes, by virtue of theſe ſtatutes, will be good, Wins 8 
—— Jac: though there be an omiſſion of things formerly reſerved, or a as! 
2 3 ation in the rent reſerved in point of time: therefore, where the 
Moor, 759. dean and chapter of Worceſter were ſeiſed of the manor of H. n 
ee fee, in right of their church, of which manor one G. was copy-Wilſtic re 
Wo cefier's holder for life, under the ancient rent of 8 s. and 8 d. payable u 
caſe, the four quarter-days of the year, and heriotable at the death d 
2 Rep. the tenant, and the copyholds of that manor were grantable h 
Coventry v. cuſtom for three lives; the dean and chapter 24 Elia. by inder An 
Coventry.] ture under their common ſeal, demiſe the ſaid lands to G. and lie ap 
aſſigns for the lives of A., B., and C., and the ſurvivor of then 
rendering 8 5. and 8 d. half-yearly, and without reſervation of at 
heriot; and after this leaſe made the dean dies, and his ſucceſſa 
and the chapter enter to avoid this leaſe upon 13 liz. 6. 10 
(among other reaſons); 1. Becauſe the ancient rent was not * 
ſerved by reaſon of the loſs of the heriot. 2. Becauſe the ret 
- was not payable, as it uſed to be; for before, it was payab 
quarterly, and now, it is reſerved payable half-yearly, which i 
not ſo beneficial to the ſucceſſor : but it was adjudged, that, no 
withſtanding theſe objections, the leaſe was good, and ſhould bin 
the ſucceſſor ; for the 13 Elig. c. 10. does not avoid any leaſe, 
the accuſtomed rent or more, be reſerved ; and here the accu 
tomed rent is reſerved, and the omiſſion, or loſs of the heriot, 8 
not material, becauſe that was not a thing annual or dependil 
upon the rent, but perfectly caſual and accidental. 2. 1 
though the rent was formerly reſerved quarterly, and now bull 
yearly, yet the leaſe is good, and ſo would have been if it bs 
en reſerved only yearly; for the words of the act are, wherap 
the accuſtemed yearly rent, or more, ſhall be reſerved ; ſo that if i 
rent be reſerved yearly, the words of this act are ſatisfied, ® 
this word yearly, not being in Mountjoy's caſe, makes the dif 
5 Co. 4. b. ence. And yet this rent had not all the beneficial qualities u 
$* b. other rent had; for whilſt it continued copyhold, the lord mig 
have entered for a forfeiture upon the denial or non-payment 
the rent, which now, upon this leaſe thereof, at common l,! 
cannot do. | 
* 


l 4 
„ ws 


Leaſes and Terms for Years. 8r 
hich « If the rent was anciently payable in gold, and it is now reſerved 5 C. 4. 5 
rved al payable in blyer, this leaſe ſhould not bind the ſucceſſor; for the 
n of variation may be prejudicial ro the heir or ſueceſſor, by the fall of 
y Loi flyer ; and though the ſame may be ſaid were it reſerved in gold, 
opinion :s it uſed to be, yet by continuing the ſpecies of reſervation formerly 
at gte made, the leſſor hath uſed all the precaution the ſtatute required, 
1ay hand the accidental fall after can be no ways imputed to him. 


iſt leate But if a quarter of cora was anciently reſerved, and now a leaſe 5 Co. 4. b. 
greater, is made, reſerving eight buſhels of corn, this is good; for the re- _ 
„ though Wſcrvation is the ſame both in quality, value, and nature, and differs 

rity andWMonly in words. 

opinion, A precentor or chanter of St. Paul's, being ſeiſed of the par- Palm. 106. 


0 be the Euſden and 


ſonage of S., in jure cuntariæ, leaſed a portion of tithes for two 
years, rendering 8 J. per ann. and reſerving paſturage for a colt in 
the land of the leſſee; and the leaſe being expired, his ſucceſſor made 
a leaſe for twenty-one years of the ſaid portion of tithes, render- 
ng 8 J. per ann. but omitted the running of the colt; yet the leaſe 


was held good, becauſe it was a thing reſerved out of the lands of 


zee Pow. a 


be goo 


Ir a vm. 


rhere theWſthe firſt leſſee only, which the ſucceſſor could not reſerve, ſuch 
of H. writ leſſee not being his tenant of the tithes-: otherwiſe perhaps, if 
ras cope reſervation had been general. Pn 

>ayable u 

death d 2. In what Manner ſuch Reſervation is to be made, 

ntable by 


by inder: All that ſeems neceſſary, here to be obſerved is, that there muſt 
G. and WW a particular mention or ſpecification of the ſum intended to be 
of then;WWeſerved, as well upon leaſes to be made by virtue of theſe ſtatutes, 
ion of au upon leaſes by virtue of powers in private conveyances and ſet- 
s ſucceſaa i lements; for otherwiſe the heir, or ſucceſſor, would be put to 
liz. 6. 0 finite trouble, vexation and expence, if the reſervation might be 


lowed to be made in the ſame or as general terms, as the power 


& the relitſelf was; and the neceſſity of averring and proving what was the 
as payavlncient and accuſtomable rent were to lie upon them. 

which vWF Therefore, where a biſhop was ſeiſed, in right of his biſhoprick, Cro.Car. 95 
, that, nd t three manors which had been uſually let together at the rent —— ” 
hould bist 32 /. fer ann, and made a leaſe of the ſaid three manors, except \ — 
ny leaſe, ich and ſuch parts thereof, rendering the ancient, uſual, accuſ- 


accu med yearly rent, and the rents and ſervices at the days and 
e heriol, mes uſually accuſtomed, without ſpecifying any rent or ſum in 
\ dependnfiarticular ; it was adjudged, that this leaſe ſhould not bind the 


1. 2. cceſſor, becauſe the uſual and accuſtomed rent was 321. per ann. 
| now ba bere all the ſaid three manors had been let without any ex- 
a if it tion; whereas now part being excepted, that which was the \ 
„ wwher ual and accuſtomed rent for the whole, cannot be ſaid the 
that if ſua] and accuſtomed rent for part; and then the reference 
tisfied, ang general to the ancient and accuſtomable rent, nothing at 
es the ll is reſerved, and, by conſequence, the ſucceflor is not bound 
ualitics U ſuch leaſe, This appears to be the reaſon in the book for 
e lord mei woidance of that leaſe, and being ſufficient for the pur- 
2 le, there needed no other: but it will appear by the following 
mon 36"; 


ile, that if the whole three manors had been let without any ex- 
ol, IV. G eeption, 
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ception, yet the reſervation in ſuch general terms would have been pe 
ſufficient to have avoided the leaſe. i 


Un. 1706. Fitton Gerard was tenant for life, with power to make leaſes for i mu 


yl in Chanc. enty-one years, or three lives, ſo as upon every leaſe of ſuch ; 
1 —— — — — deen uſually letten, and fines 1 for them, the KN 
1 y. 2 
MT Eq. Abr. old accuſtomed rent, or more, be yearly reſerved; and ſo as up tha. 
1 . pl. 5. every leaſe of other lands not uſually letten, or fines taken for WF lane 
1 | 8 them, there be reſerved the beſt improved rent that can be gott .. + 
3 Gilb. Eq. for the ſame, and the leſſees to execute counterparts theren I 1; 
15 41 Fitton by indenture 21 Decemb. 1702, demiſes to the defendants il way 
1 Chan. 257. ſuch lands as have been uſually letten, and fines taken for them, fa WW c..; 
3Chan. Rep. ninety-nine years, if three perſons ſhould ſo long live, with a . muſ 
1 99 ſervation in theſe words, yielding and paying therefore the respect N the | 
; 18 ; old and accuſtomed yearly rents; and if this reſervation was purly quer 
| 1/500 ant to the power, was the queſtion? And my Lord Chancell imay 
1 Corper, being aſſiſted with the two Chief Juſtices Holt and T de! 
i. vor, decreed, that this leaſe was not good to bind the remainder frre 
1 man; but my Lord Chief Juſtice Holt differed in opinion, a uin. 
Wl! held this leaſe good. 1. Becauſe the reſervation being in tle .,.; 
1 very words of the power, if the power was good, the reſervation been 
1 mult be ſo too; for the ſame words muſt have the ſame meaning intro 
ita y in both; and if a ſum certain had been reſerved, yet it, mult h be co 
1 been averred to have been tha ancient and accuſtomable rent, , 80 
15 if more; and therefore this reſervation, in the words of the power Wl the 1; 
7 may be helped by ſuch an ayerment, and r is good impre 
100 2. hat if any of the lands compriſed in this leaſe had not ben powe 
19 anciently let, though the reſervation in ſuch manner as to then ogere 
L would be void, yet the leaſe would remain good as to the other Bu 
: 3. Though all the lands were compriſed in this one deed of lea power 
yet the remainder-man, who is to have all the deeds in his cuſtodi err 
might eaſily diſtinguiſh them, as well as if they had been leaſe 
[1 Ber. | by ſeveral leaſes, as they were formerly. But my Lord Chance ndl 
128. lor and Trevor held this leaſe void againſt the remainder- mund ,, 
and not purſuant to the power, 1. Becauſe it was never intend cauſe | 
that the words of the power ſhould be turned verbatim into 2 lift « 


ſervation in leaſes; and to ſay, that if the words in the power 
ood, they cannot be bad in the reſervation, is a ſtrange poſitid 
ng in the power to make leaſes it were provided, that! 
every ſuch leaſe there ſhould be inſerted ſuch covenants 383 
uſual in leaſes in that county, and a leaſe were made in 
words of the power, would this be good? Certainly not; W 
could it be aided by any ſpecial verdict, finding the covenin 
uſual in that county. 2. The queſtion in this caſe is not betwes 
the leſſor and lefſee (between whom perhaps the leaſe maf f 
good, and the rent recoverable); but the queſtion is, 28 © . 
emainder-man, whoſe remainder and inheritance is to be cl . 
by a power which is to be taken ſtrictly, and is not purſued; ® 
e intent thereof was, that a certain rent might be reſerved up 
every leaſe to be made, ſo that he in remainder may know how* 
come at it, and form his action for the recovery thereof, wid 
as this reſervation is, he cannot do, but will be involved in g 
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petual controverſy and uncertainty; for he muſt not only aver 
and avow that the ſum he diſtrains for is the ancient rent, but 


muſt alſo prove it; for if the tenant can ſhew another more an- 


cient rent, then he may nonſuit the remainder-man, and ſo tofies 
quaties he diſtrains or avows for any rent, the tenant by ſhewing 
that another rent has been reſerved, may baffle him and keep the 
land in ſpite of his teeth, without any rent at all, till he is ſo lucky 
as to hit upon the true ſum reſerved upon every ſeveral leaſe, 


which will be very diffièult for him in remainder to do, and is no 
ways agreeable to the power. But if a certain ſum had been re- 
ſerved, and the counterpart ſhewn under the tenant's hand, he 
muſt either ſhew a more ancient rent, or it will be preſumed for 
the plaintiff z and if he ſhould ſhew one more ancient, the conſe- 
quence of that will be the avoiding of his own leaſe, which, to 
imagine he ſhould attempt, is abſurd; and without defeating 
the leaſe he can never ayoid payment of the rent when it 1s re- 
ſerved in certainty z but as it is reſerved here, it is wholly uncer- 
tain, And my Lord Chancellor faid, it was the firſt attempt that 
ever was made to delegate the power generally that was to have 
been executed particularly, and was a new invention tending to 
introduce perjury, forgery, and frauds, and therefore was not to 
be countenanced, | 
So, in the ſame caſe, where tenant for life had made a leaſe of Lord Mohun 
the lands not uſually letten, reſerving therefore the beſt and moſt O1. 
improved rents for the ſame, according to the words of the 
power; this was held ſo utterly uncertain, that nothing was 
offered to ſupport it. | 
But a caſe was therein cited, where Mr. Venables of Cheſbire had Lewin v. 
power, by a ſettlement, to make leaſes of lands anciently demiſed, * 2 
reſerving, at leaſt, 12 d. for every Cheſbire acre; and he made a 3, * 
leaſe of all the lands anciently demiſed, reſerving all the rent in- 
tended ro be reſerved ; and though theſe words were very general | 
and uncertain in themſelves, the reſervation was held good, be- 
cule it might eaſily be afcertained by the reference of 12 d. at 
eaſt, for every Cheſhire acre, becauſe it is known what a Cheſhire 
re is; and that may by admeaſurement be at all times aſcer- 
tained, and depends not upon uncertain evidence. 
So, where a power was given to leaſe, provided that two parts Audley v. 
n three of the improved value be reſerved as a rent, and the re- cl. K 
lervation was made in the very terms of the power; it was holden 22. * 
it the leaſe was nevertheleſs ; and that unleſs proof were 
made of a greater value than Jad been conſtantly paid and ac- 
epted of by the remainder-man, ſuch ſum muſt be taken as two 
arts in three of the full value of the premiſes at the time of mak- 
ng the leaſe, which, or the greater value, if ſo proved, was to be 
munued to be paid, whether the premiſes roſe or fell in value. ] 
A precentor of St. Paul's made a leaſe of lands, the ancient Hard. 325. 
t whereof was 40 J. and a couple of capons, and he now re- eee 
Aves only the 40 J. and takes a covenant from the leſſee to pay 
a, over and above the 40 J. a couple of capons, or 6s. and 
2 J&t this was held ſuch a covenant as amounted to a reſerva- 
G 2 | tion, 
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tion, and therefore the leaſe good againſt the ſucceſſor. But as the 
leafe in this caſe was made to baron and feme, and the baron onhy 
covenanted in that manner, which would not bind his wife if ſhe 
ſurvived; ſo for that reaſon it was holden the ſucceſſors would — 
not be bound. by 


3. Where the Addition of more Land, with or without the Wi 7 
Addition of more Rent, ſhall avoid ſuch Leaſes. 


Ley, 74. 77 Tenant in tail, or any ſpiritual perſon, in right of the church, ] 

Oro. Elie. ſeiſed of a manor whereof the copyholds and ſervices have not if ad 

— uſually been let, but only the freehold demefnes, makes a leaſe en 

Rogers. of the whole manor, reſerving ſuch a ſum only as amounted to e 
the ancient rent: this leaſe ſhall not bind the iſſue or ſucceſſor, BW © 
But where the reſervation was ſeveral, viz. reſerving the ancient iſ ui 
rent in certainty for the lands anciently let, and another diſtinc Wl © b 
rent for the copyhold and ſervices, not uſually before letten; the 
leaſe was holden to be good as to the lands ancicntly let, becaule “ 
for them the ancient rent was reſerved. | 

oro. Jace A prebend uſually let, with exception of all crab trees, Wc. at 0 


45. : 17 J. per ann, was now let for three lives at that rent, without the his + 
1 exception, and adjudged that the leaſe was void to bind the fus whic 
Bole. ceffor, becauſe there was more let than had been anciently ; for = 


by the exception of the trees, the fruits and boughs, and foil its 
ſelf, were excepted, which now by this leaſe pafs to the leffee z and 
ſo more being let than formerly, it is not warranted by 32 H.. 
c. 28. and then the rent thereout reſerved cannot be ſaid to be the 
ancient rent, and, by conſequence, is made void againſt the fuc- 
ceſſor by 33 Eliz. c. 10. | 
5 Co. 5. Tenant in tail by ſpecial act of parliament having authority u 
N 197- make leaſes, c. reddendo verum & antiquum redditum, makes 3 
Mountjoy's leaſe of lands anciently demiſed, and of an acre of waſte not before 
cafe, _. demiled, reſerving the ancient rent, and ſo much more as the ach 
Co. Lit. of waſte was worth; and yet held, that this addition of acre d 
waſte ſpoiled the whole leaſe, becauſe the rent being entire in the 
reſervation iſſued out of the whole, and out of every part thereoh 
and the acre of waſte being never demiſed before, it could not be 
ſaid verns & antiquus redditus, which iſſued out of that which next! 
before yielded any rent at all, | 
5 Co.4,5- If two farms have uſually been let ſeverally, the one for 204 
— and the other for 10 J. and a biſhop, tenant in tail, Qc. mabes! 
3 Keb. 380, leaſe of both together, rendering 30 J. per aun. and dies, Se. dl 
leaſe ſhall not bind the iſſue or ſucceſſor, for the ancient rent ill 
ing formerly out of the two farms ſeverally, according to the afore 
ſaid proportion, now iſſues wholly out of each, and out of ee 
part of each; and where before * rents were ſeveral, now 
are entire; and it was ſaid to be but wantonneſs, to fave pa 
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ment and paper, to join them together in one leaſe, when | eaſe 

were uſually, and ought to have been let ſeverally ; and be anci 

was no neceſſity or colour of convenience to join them in wing 

leaſe; and if be might join two, he might as well join ar" ter le 
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which would be very prejudicial to the ſucceſſor, ſince it is a kind 

of ſeignory and prerogative to have ſeveral tenants : therefore, if 

40 J. per ann. had in that caſe been reſerved for the two farms, 

which is 10 J. per ann. more than the ancient rent of both; yet 

this ſhall not bind, not becauſe more is reſerved than the ancient 

rent, (for that the ſtatute allows,) but becauſe by their being join- 

ed, if the tenant ſhould prove inſolvent, the loſs would be greater 

upon the iſſue or ſucceſſor. | 
Deviſee for life, with power to make leaſes, whereupon the old Leon. 147, 

and accuſtomed yearly rent ſhall be reſerved, entered and built a f | 

new houſe upon the oh and then made a leaſe for twenty-one Nam. 

years, reſerving only the ancient rent, c.: it was inſiſted, that 

this could not be ſaid to be the ancient rent, becauſe part of it is 

ſuing out of the new houſe : but the juſtices would not ſuffer it 

to be argued, but held the rent to be well enough reſerved. A 


„ Where a Reſervation of the whole Rent, or only pro Rata 
on a Leaſe of Part, ſhall be good. 


On a ſpecial verdiCt the caſe was in ſubſtance no more than Mod. 203. 
this: A biſhop ſeiſed of two manors in right of his biſhoprick, 2 
which had uſually been let for 67 J. 15. 5 d. per annum, now 1 “. 
makes a leaſe for twenty-one years of one of thoſe manors only, 595. 
relerving the whole rent: and if this was a good leaſe within the Poilexf. 
ſtatute 1 Eliz. c. 10. was the queſtion ? The objections againſt it 
were: 1. That the remedy for the rent was not ſo ample and bene- 119. 165. 
fcial as it was before; for before, the rent iſſued out of both, now, 19. 
out of one only, and the ſtatute is to be taken ſtrictly, to prevent edle v. 
ilapidations and decay of ſpiritual livings. 2. That this was not Lynam. 
the old accuſtomed rent, becauſe it did not iſſue out of the ſame 
lands, but out of. leſs ; and if that be allowed, you may leave but 
a moiety or quarter part, or but one or three acres, to anſwer | 
100 /. per annum. 3. It was objected, that now the biſhop could 3 
not leaſe the other manor at all; for if for the ancient rent, per- a 
baps it is not worth ſo much; if for leſs, it is not the ancient 
rent: or ſuppoſing he could leaſe the other manor for leſs rent, 
get the ancient rent, which the ſtatute chiefly defigned to provide 
bor, will not be at all the better ſecured ; for now being reſerved 
ut of one manor only, that will be the only fund to anſwer it for 
* future; and if the value of lands ſhould fall, as probably they 
Pay, there will be no ſufficient ſecurity or diſtreſs for the old rent, - 
Pough perhips the new rent, being leſs, will be abundantly ſe- 
ured : and of this opinion was Yaughan and Ellis ; but Athins 
nd Windham held it a good leaſe : and after the death of Vaughan, 
7th being of the ſame opinion, it was adjudged a good leaſe, and 
us judgment affirmed in B. R. upon a writ of error; for the an- 

it rent being reſerved, the ſtatute is ſatisfied, and what is not 
n leaſe is in the biſhopꝰs own hands. And though the diſtreſs for 
* ancient rent be not ſo large, yet the biſhop cannot complain, 
ang the reſidue of the lands in his own hands, or out upon an- 
er leaſe ; and by Windham, 18 biſhop ſhould enlarge a garden 

2 2 pr 
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er brchard, it would be unreaſonable ſo to tie him up, as to fore 
him to hold the reſidue of the tenancy in his own hands, and never 
ſuffer him to demiſe it again, becauſe he cannot reſerve the ancient 
rent, as that iſſued out of every part of the old land: but he agreed, 
that if the biſhop in this caſe had made a leaſe of both manorg, 
reſetving the ancient rent out of one of them only, this would not 
have been good to bind the ſucceſſor, becauſe he departed with 
the whole land chargeable with the ancient rent, and yet confined 
the ſucceflor's remedy for ſuch rent to part of the lands only: but 
itt this caſe he having the reſidue of the lands in his own hands, 
it is clearly out of the miſchief of the ſtatute. 

If lands uſually let at ſuch a rent deſcend to two coparceners in 
tail, each may let her own part, reſerving rent pro ratd : for it 
would be unreaſonable that the frowardneſs or erſeneſs of one 
ſiſter, in not complying to join in a leaſe with the other ſiſtet, 
ſhould hinder them both from making leaſes at- all : and the 
deſcent, which cauſed the coparcenary, was an act of law, which 
they could not prevent or hinder, and the acts of law do no injuij 
to any one. So, if a manor was uſually let at 10 5. per annun 
rent, and a tenancy eſcheats, and then a leaſe is made of the whole 
manor, reſerving 105. per annum, this is good, though the rent 
iſſues alſo out of the tenancy, and that never was in leaſe before; 
for the eſcheat was the act of law, and by that the ſeignory being 
extinct ought not to turn to the prejudice of the lord. But if the 
lord had purchaſed the tenancy, he could never have leaſed it with 
in 32 H. 8. c. 28. or the other ſtatutes, becauſe the purchaſe 
was his own act; and therefore the tenancy having never been 
leaſed before, no ancient rent can be reſerved thereout, no more 
than a manor which had never been leaſed can now be leaſed by 
virtue of any of thoſe ſtatutes, Frags 
Co. Lit, The books are not agreed, whether a biſhop, tenant in tail, @ 
44> e, any ſpiritual perſon, Wc. of lands uſually let for a certain rem 
380. 379 may make a leaſe of part thereof, reſerving rent pro rafd z but the 
5Co.4, 5+ better opinion ſeems to allow of ſuch leaſing (a), becauſe this in 
Out effect is the ancient rent; and otherwiſe, perhaps, they could ndt 
a-cording to 2 12 5 
the Touch- leaſe at all, if they had not a power of dividing the great farms; 
gone, p.259. and Aountjoy's 8. which is contrary, they tay, was adjudgel 
TER upon a private act of parliament for enabling a particular tenam 
. let a part of in fail to make leaſes, which neither his eſtate nor the law wo 
it that hath allow of (as the leaſe there was for 300 years): but upon the 
_ other ſtatutes, if all the circumſtances thereby required are 

7 | * " 

let, and re- ſerved, a leaſe of part, rendering a proportionable rent, ſeems 
terte tbe have no inconvenience in it, or be any ways againſt the us 
rag meaning of the ſtatutes. h 

more than after the rate; this is not a good leaſe, And it ſeemeth to be exceedingly doubtful, wid 
ther biſhops, &c. have the power of dividing their eſtates, and leaſing them out in ſmaller parc” 
for az the hole eſtats is no longer anſwerable for the tvbole rent, the ſecurity is leſſened by ſoc 
a diviſion; and there may poſſibly be an entire deficiency of remedy for portions of the kent, i 
reaſon of the failure of tenants, deficiency of diflreſs, produce, &c. of the parcels out of which they 1 
pavable, When therefore a diviſion is deemed neceſſaty, it hath been judged ſafeſt, on account of thi 


þ<ſfibie injury to the ſucceſſor, to apply for the aid of the legiſla · ute. See two acts to this purpoſe n 
34 h and 35th of the preſent king empowering the Biſhop of Ely to grant out eſtates belonging Þ n 


5 Co. 5, 6. 


in ſeveral ſmaller parcels. - However, in point of fact, partitions have been made without the ſan f 
ef parliament, and that, under the opinion of ſome of the ablett lawyers in the profeſſions Ide fu, 


# 
. ol 


0 force 
d never 
ancient 


Wy annum 
ne whole 
the rent 
> before; 

being 
ur if the 
| it with- 
purchaſt 
ver been 
no more 
leaſed bj 


1 tail, 0 
tain rent, 
' z but the 
ſe this i 
could not 
at farms; 
adjudgel 
lar tenam 
aw og 
upon 
d x ob- 


Leaſes and Terms for Years, = 87 
Rule 8. That ſuch Leaſes mufl not be made without Impeachment of 


aſte. 


The laſt rule to be obſerved in the making of leaſes upon theſe Co. Lit. 44. 
ſtatutes is, that they muſt not be made without impeachment of 2 2. 
walte. Though this is expreſsly provided ſor in the 32 H. 8. Den a4 
c. 28. only, yet it hath been reſolved upon the 13 Eliz. c. 10. and Chapter of 
held upon 1 Eliz. c. 19. that the ſeveral perſons therein reſpec. Worcetter's 
tively mentioned are by the equity thereof reſtrained from making Palm 468. 
leaſes diſpuniſhable of waſte: for if, as the preamble ſpeaks, long Comp. In- 
and unreaſonable leaſes are the chiefeſt cauſes of dilapidations, umb. 357. 
and the decay of all ſpiritual livings and hoſpitality, much more 
would they be ſo if they were made diſpuniſhable of waſte ; and 
therefore thoſe ſtatutes being made to prevent ſuch unreaſonable 
leaſes for the future, muſt, by conſequence, prohibit the power 
of committing or ſuffering waſte. But if biſhops be not reſtrained 
by 1 Elia. c. 19. from making ſuch leaſes, yet they mult at leaſt be 
confirmed by the dean and chapter, otherwiſe they will be void by 1 
32 H. 8. c. 28. | 
And although they are confirmed, yet if the leſſee ſhould go 11 Cv. 49, 
about to commit walte, he may be ſtopped by prohibition, and at- 98. b. 
tached if he perſiſt in it; for ſo may the biſhop himſelf, or any Moor, 917. 
eccleſiaſtical perſon, if they commit waſte, either in cutting down Zaker'scafe. 
the timber trees, or pulling down or defacing the houſes or poſ- 3 Nell Abr. 
ſeſſions of the church: and ſuch waſte is alſo a good cauſe of de- Hcb. 36. 
privation ; and as the biſhop or other eccleſiaſtical: perſon cannot Drury v. 
juſtify the doing of ſuch waſte, other than for reparations, fuel, or rag 
ſuch like neceſſaries, no more can their tenants or leſſees, who de- Godv. 259. 
nie under them. 
But where a prohibition was moved for, to hinder a parſon from Sid. 152. 
the digging of lead and coal mines in his glebe, the court denied E. 107. 
it, becauſe he having the fee in him in as high a manner as ever Count de 
any body will have it, if he cannot open the mines, they will ne- Rutland's 
ver be opened at all. Nor is this opening of mines any cauſe of uk /; WA 2 
deprivation by the canon law: and the reaſon of prohibiting the may . l 
cutting down of trees in the church- yard by 35 E. 1. flat. 2. is, down ſor tbe 
becauſe they were planted in defence of the church, and alſo g auer 
becauſe fuck cutting them down is waſte . And it is ſaid in the church 
one book, that the parſon hath ſuch an eſtate in him, that he may by the fat. 
maintain an aCtion of waſte, for waſte in cutting down trees by 
termors. | | 
Note, Leaſes may be made without impeachment of waſte two 6 Co. 47. 
Ways; 1. Expreſsly by words in leaſe, declaring the ſame ; or, Oro. Car. 
2. Impliedly by conſtruction of law; as if a leaſe be made for 9” 
life, the remainder for life, this is diſpuniſhable of waſte, and ſo 
not warranted by the ſtatutes; becauſe in waſte the place waſted 
ls to be recovered, as well as treble damage, which the rever- 
boner in this caſe cannot do, without deſtroying the intermediate 
eſtate for life. | 


But if a leaſe be made to one for three lives, this leaſe is 


. 


» 6 Co. 374 


cult it is not diſpugiſhable of waſte, and the occupant, if any 


Co. Lit. 44. 
Comp. In- 
cumb. 359. 


and induction; and the people can take notice of no other. 80 


Cro. Jac. 


Palm. 22» 
Biſhop of 
Offory's 
caſe, 


fore, where A. was made lawfully biſhop of Offry in the time d 
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happen, ſhall be puniſhed for waſte within the ſtatute of Gloucy. 
— 2 which gives an action of waſte againſt any one that 
held in any manor for term of life or years; and an occupant in 
this caſe holds for term of life. | 


(F) Of Leaſes by Parſons, Vicars, and others, wit — 
| reſpe& to other Qualifications. 


AS to leaſes made by parſons, vicars, and others, having bene. {Where 
fices or promotions with cure of ſouls, theſe things are u the d 
be obſerved : | 
1. That parſons and vicars are expreſsly excepted out of 32.8. 
c. 28.; ſo that they are not, as other ſole corporations, enabled ¶ one v 
by that ftatute to make any leaſes to bind their ſucceſſors without privat 
the confirmation of the patron and ordinary, but remain as they 
did perfectly at common law, for any thing in that ſtatute 
2. That they are not reſtrained by 13 Elia. c. 10. from maki 
leaſes for twenty-one years, or three lives: but then ſuch leafn 
muſt not only be 9 by the patron and ordinary, but mult 
alſo be made with conformity to the eight rules or qualities mei- 
tioned, otherwiſe they will not bind the ſucceſſor. 3. They, # 
well as others, are reſtrained by 13 Eliz. c. 10. from making WWprivec 
leaſes for any longer time, notwithſtanding any confirmation od 
conformity to the rules before-mentioned. age is 
But it is neceflary that the leflor be a prieſt; for if a mere hy 
man be inſtituted and inducted to a benefice, and make 4 
leaſe for twenty-one years, or three lives, which is confirmed by WW'itutc 


4 18 ſu 
anti 


17» 


the patron and ordinary, and then the incumbent be deprived g brit 


mere laicus ; yet the leaſe remains good, and ſhall bind his ſus T or i 
ceſſor, becauſe it was made by a par/ſon de facto pro tempore, where 
of the law takes cognizance by the ſolemuity of his inſtitution 


if the parſon were after deprived for contracting matrimony whe 
the law was that prieſts could not marry, or for not reading the BF iti 
articles within two months, Ec. yet his leaſes being confirmed WF erer 
dy the patron and ordinary remain good againſt the ſucceſſor, a be 1 
well ſince the ſtatutes before-mentioned, as they did at commot 
law before the making thereof; becauſe being made by a lawii 
incumbent pro tempore exiftente, they ought not to be ampeached 
by any ſubſequent act or neglect of the parſon. | 

But if he who makes ſuch leaſe be but a ſuppoſed incumbent 
or be in a church by a ſuper-inſtitution, or the like ſeeming tit 
and fo be reputed the legal incumbent, he cannot make aJcaſe v 
bind after his death, or the death of the true incumbent: the 


Zdw. 6. and after, in the time of Queen Mary, B. was conle- 
crated biſhop of that dioceſe, living A., who was not deprirch 
and then B. made a leaſe of parcel of the poſſeſſions of tht 
biſhoprick, and then 4. died, and B. ſurvived him about three 
years; yet after his death it was adjudged, that this leaſe ſhows 
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not bind the ſucceſſor, becauſe it was a voluntary act, and tended 
o the impoveriſhing of the ſucceſſor, and A. not being deprived, 
continued biſhop till ; ſo that the conſecration of B. was a mere 
nullity, and never made him biſhop of that dioceſe : but yet they 
held, that all judicial acts done by B. as inſtitutions, certificates, 
Ec. were good, becauſe they were neceſſary, and could then be 
performed by no other. 


were not,) then leaſes made by ſuch biſhops, though confirmed by 
the dean and chapter, will not bind their ſucceflors, becauſe for 
want of ordination and conſecration they are no biſhops at all, 

d conſequently, their acts null and void in themſelves. But if 
one were lawful biſhop at the time of making ſuch leaſe, no de- 
privation after will avoid the leaſe, becauſe there was nothing 
ranting when it was made, and the deprivation after ſhall not 
umpeach that which was good in itſelf before. 


his ſucceſſor avoid it for this cauſe, if there was nothing elfe 
ranting ; for though he ought not to have been admitted under 
pee, yet after ſuch admiſſion he continued rightful parſon till de- 
prived, and then all acts done by him in the mean time continue 
good and unavoidable z and in his politick capacity, as parſon, his 
age is not material or imputable. ü | 

Though leaſes made by parſons or vicars be in all reſpects well 
ade, yet by non-refidence they become void by virtue of the 


* livings appointed for eccleſiaſtical miniſters may not by corrupt 
gor indirect dealings be transferred to other uſes, be it enacted, 
That no leaſe hereafter to be made of any benefice or eccle- 
ſiaſtical promotion with cure, or any part thereof, and not being 
© impropriated, ſhall endure any longer than while the leſſor 
he!l be orderly reſident, and ſerving the cure of ſuch benefice, 


' erery ſuch leaſe immediately upon ſuch abſence ſhall ceaſe and 


one year's profit of his ſaid benefice, &c. and that all charg- 
ps of fuch benefices with cure with any penſion or profit out 
' of the ſame to be yielded or taken, other than rents upon 


de utterly void: Provided, that every parſon, by the laws of 
* this realm allowed to have two benefices, may demiſe the one 
| of them, upon which he ſhall not be then moſt ordinarily reſi- 
dent, to his curate only that ſhall there ſerve the cure for him; 
but ſuch leaſe ſhall endure no longer than during ſuch curate's 
dence without abſence above forty days in any one year.” 
is ſtatute, though it extends only to thoſe who have the cure 
| fouls, yet by reaſon of the multiplicity of parſonages and vi- 
mages in England, hath been held to be a general law, whereof 
© judges are bound to take notice, without pleading it. JG 
| pon 


atute 13 Elix. c. 20. which is as ſolloweth; viz. © That the 


vithout abſence above eighty days in any one year, but that 


So, if one were appointed biſhop of a dioceſe, but never or- Bro. tit. 
gained or conſecrated, (as, it is ſaid, in the time of Ed. 6. ſome L, 6b 


If the incumbent, be he clerk or layman, were under the age Bro. tit. 
pf twenty-one years at the time of making a leaſe, yet ſhall not A, 50+ 


be void, and the incumbent ſo offending ſhall for the ſame loſe - 


leaſes to be made according to the meaning of this act, ſhall 


2 Roll. Abr.. 


465. 
Yelv. 206. 


4 Co. 129, 


9 4 0 
* 
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Yelv. 106. Upon an action of treſpaſs brought, and not guilty plead! 
Brownl.208. the — found the — vicar of D. and Gt be N a & 51 
aichwaic leaſed his vicarage to J. S. for three years, rendering rent, i (;c:.; 
S. aſſigned one acre, parcel thereof, to the plaintiff, and i pry fr 
the defendant was abſent ſeveral quarters in one year, vis. fy arlona 
days in each quarter: it was adjudged for the defendant, th no { 
this was ſuch an abſence as avoided his own leaſe within Mutes. 
ſtatute. 
Noy, 116, So, it is ſaid to have been adjudged, that if a parſon be. pry 445 
N ſent at ſeveral times, viz, ten days at one time, and twenty . 210 
at another, and ſo till eighty days be fulfilled in one year, that i 4 
is ſuch a non-reſidence within the ſtatute as ſhall avoid his leaſe, . * © 
Bulf. 111. And yet, where it, was found by ſpecial verdict, that a pu '1\c{; 
—— „made a leaſe of his glebe and tithes, and was abſent by the t has 
[ This caſe of eighty days in a year; yet becauſe it was alſo found that parſon 
in Bultrode did upon all occaſions reſort to his pariſh, and perform din. yeat 
— _ ſervice in the church four days in a week, and duly ſerve the e cient 
tobe law; thereof, though he lived in another pariſh, which was a en che 
ſuch a con- reſidence within the ſtatute H. 8. yet this was not ſuch a ch a 
— reſidence as ſhould avoid his leaſe within the ſtatute of 13 ud: 
tirely defeat c. 20. for that, they held, muſt be a non-refidence for eig n di. 
Sac, . days together at one time in the year. | he defe: 
rate an incumbent need be refident only five days in one year. Quilter v. Muſſendine, Cilb, oy” for t. 
Rep. 228.] ; i katute, 
Degg. 126. By this it appears, the ſureſt way to avoid the leaſe (if i — 
Liegen t, Caſe will bear it) is, to allege the abſence for cighty days f nun t 
clearly un- ther (a), becauſe then the cure muſt moſt certainly be neglected: Nef 
neceſſary. ſince it alſo appears, that if the cure were not neglected, thoup een 
— 5 the abſence were for eightydays in a year at ſeveral times, that ti wy 1 
Bunb. 210. ] ſhould be no avoidance of the leaſe; therefore the other caſe dfonath 
which hold the abſence at ſeveral times, till eighty days be ach th 
pliſhed in a year, ſufficient to avoid the leaſe, muſt be intend tr. A 
ſuch an abſence as was accompanied with the neglect of th 0 the i 
cure; otherwiſe, the caſes will not be conſiſtent and uniform. d 0 ; 
Degg. 126. And note; Where any leaſe becomes void for abſence av well 
eighty days, no confirmation of the patron and ordinary dich a 
Doe v. Bar- fave it. [In ſuch caſe it is merely void, and the leſſee cam. . 
Kram maintain an ejectment even againſt a ſtranger, who enters eldence 
46/2 +. out any colour of title.] | df their 
Gofnal and. If an information be brought on the ſtatute 13 Eliz. c. eth we 
Kindle- or if that ſtatute be pleaded to avoid a leaſe, bond, or covenm pon the 
= it ought to be ſaid, not that the incumbent was abſcnt, but al cept fc 
Earl of Lin. that he was abſent eighty days & ultra : for to ſay eighty da for ; 1 
nn. and nothing more, is not ſuſtcient within this ſtatute, which b he poor 
above eighty days; for he may be abſent eighty days, and 1. 
again in the night of the 8oth day; and if ſo, he is no one 
within this ſtatute ; and therefore it ought to be expreſsly „ The { 
and not by implication. | | | 
Bulf. 202. 80, it muſt alſo be ſaid, that he was abſent eighty e 
bam. tra in a year; otherwiſe it will pot be good, for ſo is the 14 


expreſsly. 


F | | 
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plat Allo, it muſt be ſhewed that the incumbent was voluntarily ab- Cro. Elz. 
ch'a Mut (a); for if he were abſent, or did not ſerve the cure, by reaſon 590, Moor, 


t, Whit ſickneſs, ſuſpenſion, or becauſe he was inhibited by the ordi- ' + ih > 
and My from ſerving the cure, or was ejected by any out of the Butler and I 
ig. WWr{onage-houſe, or upon the account of any other reſtraint, this -_ - 
8 8 ro. Eliz. 
no ſuch abſence as will avoid any leaſes, Oc. within theſe 100. Cal- 
atutes. 5 lins v. 
Vaughan, 


oor, 448. [(a) But it is now ſettled, that it is not neceſſary to aver that the abſence was voluntary, 
r if it be otherwiſe, it is matter of excuſe, which it lies upon the parſon to ſhew. Mills v. Etheridge, 
nb, 210. Quilter v. Muſſendine, Gilb, Eq. Rep. 228. Note; A ſequeſtration of a benefice under 
feri facias is no impediment to the ſerving of a cure; fo that the non-relidence of the incumbent in 
ch a caſe is a clear avoidance of any leaſe he may have entered into. Doe v. Mears, Cowp. 129. ] 


Theſe laſt caſes prove the unreaſonableneſs of the conſtruction Cro. Elis. 

hat has been made of this ſtatute in the following caſe ; Where 773: 

parſon, after 13 Eliz. c. 20. made a leaſe to one, for twenty- e 

ne years a die confectionis, of lands uſually letten, rendering the Hales, 

ncient rent; and this was confirmed by the patron and ordinary; 

hen the parſon died; and the queſtion was, if his death was 

ch a non-reſidence as that eighty days after being incurred 

ould avoid the leaſe ? Moor reports this caſe, that the judges 

rere divided in it, and that though judgment was given againſt 

he defendant, under-leſſee of A. in an action of debt brought by 

|. for the rent; yet the reaſon of it was for his miſrecital of the 

Latute, whereby he would have avoided the leaſe to A., and, con- 

equently, the under-leaſe to himſelf, But C79. reports the caſe 

p be adjudged, that the death of the parſon was a non-refidence 

vithin that ſtatute to avoid his leaſes ; for, the court ſaid, the in- 

nt of the ſtatute was to provide againſt dilapidations, and for 

maintenance of hoſpitality, and therefore muſt be intended to 

wid leaſes, not only for non- reſidence, but alſo by the death or 

eſignation of the parſon ; for otherwiſe dilapidations would be 

© the time of the ſuccefſor, and he could not maintain hofpita- 

ty. And Hale fays, this was adjudged, as it is reported by Cro. 

che opinion of three judges againſt one, but fays, it was 2 

ard opinion: and therefore (5) where the ſame point came again (5) 2 Lev. 
queſtion, it was adjudged that the death of the parſon was not 8 Vents 

ach a non-reſidence as ſhould avoid a leaſe duly made. 1. Be- 3 Keb. 46. 
ule the intent of the ſtatute was only to oblige the parſons to 107. 193. 

ldence, by impoſing a forfeiture upon them of a yeat's value 2 

if their benefices if they did not reſide, which could not be, if ” 

ath were a non-refidence within that ſtatute; for, immediately 

pon the death of the incumbent, all the profits of the living, 

cept for ſup ly of the cure in the vacation, belong to the ſuc- 

lor; how then could the biſhop ſequeſter them for the uſe of 

de poor, for a whole year, as the ſtatute directs? 2. It is plain 

e ſlatute meant a wilful negligence, becauſe it fays, the party 

Heading, but death is involuntary, and cannot be puniſhed. 

Le ſtatute of 14 Eliz. c. 11. which allows leaſes of houſes in 

; <-towns for forty years, would be of no effect, if death 

wald be interpreted a non- reſidence to avoid them. 4. The 


ation of the patron and ordinary would be to no . 
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and their permiſſion to make leaſes for twenty-one years or thy 
lives, with ſuch confirmation, would be vain and idle, if fg 
leaſes ſhould continue no longer than during the parſon's life; fy 
he might have made them good during his own life, without ay 
fuch permiſſion or confirmation. 5. Theſe caſes above cited pron 
that the non reſidence, within this ſtatute, muſt be ſuch 23 
voluntary; and therefore ſickneſs, inhibition by the ordinary, &; 
which are involuntary, are a good excuſe of non-refidence within 
this ſtatute, and ſo have been allowed. 
(5) 4 EU:. But for as much as ſeveral evaſions were found out to fruſint 
"I 1. $15, and elude the true intent of the ſaid ſtatute of 13 Eliz. c 1 
s therefore, by another (5) act of parliament it was provided as fol 
loweth; viz. «© That whereas ſundry evil diſpoſed perſons have & 
« frauded the true meaning of the laſt mentioned ſtatute, þ 
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« bonds and covenants, of ſuffering other perſons to enjoy e his 
cc cleſiaſtical livings, and the fruits thereof, for that ſuch bond ould f 
« and covenants are not in law taken to be leaſes, although in" the 
tc deed they amount to as much; be it therefore enacted, Tha - ab 

effor, a 


« all bonds, contracts, promiſes, and covenants hereafter tot 

« made, for ſuffering or permitting any perſon to enjoy any be 

„ nefice or eccleſiaſtical promotion, with cure, or to take thy 

« profits or fruits thereof, (other than ſuch bonds and covenant 

<« as ſhall be made for aſſurance of any leaſe heretofore made, 

« ſhall, to all intents and purpoſes, be adjudged of ſuch fora 

cc and validity, and not otherwiſe, as leaſes by the ſame perſon 

c made of ſuch benefices and eccleſiaſtical promotion, with cure 

« and be it further declared and enacted, That all leaſes, bond 

«« promiſes, and covenants, of and concerning benefices and ec 

; « cleſiaſtical livings with cure, to be made by any curate, ſh 
ebe of no other or better force, validity, or continuance, that 

ic if the ſame had been made by the beneficed perſon himſe 

te that demiſed, or ſhall demiſe the ſame to any other curate.” 

| (c)43 Kur. And by another (c) act for the continuance of the ſaid ſtatu 
1 > 9 of 13 Eliz. c. 20. and 14 Eliz. c. 11. there is another clauſe, 
3 way of addition, „That all judgments to be had, for the inte 
e to have and enjoy any leaſe contrary to the ſaid ſtatutes, {hal 
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« be deemed void, in ſuch ſort as bonds and coyenants are 4 - 

« pointed to be void for that purpoſe.” 4; 7 | 

The ſtatute of 13 Elia. c. 20. as appears by the expreſs wor: * 

thereof, extends only to leaſes to be made after that ſtatute 5 0 
bl 


therefore, where a parſon made a leaſe for ſixty years before d 


13 Liz. which was confirmed by the patron and ordinary, * 
then the parſon died, and his ſucceſſor, after the ſtatute of 14 E , 
c. 11. gave a bond that the lefſee ſhould enjoy the leaſe du 3 8 
the term, and after became non-reſident for above eighty das il un 2 
one year, and ſo would have avoided both the leaſe and the wy A « þ; 
yet in an action of debt brought thereupon, it was adjudged, t by f 
neither of them were within either of thoſe ſtatutes z for as a © Or 
leaſe, that being made and duly confirmed before 13 Elz. © "= gh 


was good at common law; and then the bond given for enjoymen 1 cem 
buch leaſe, though it were given after 14 Elis. c. 11. yet w Bw © 
within the words nor intent of that ſtatute, which extends © 
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enjoy his lands for twenty-one years, and-afterwards commit 
forfeiture, yet he ſhall be bound by his covenant. | 
Brownl.125. But if a parſon makes a leaſe for thirty or forty years, if he 
Wheeler2"d Jong live, with covenants for enjoyment thereof accordingly, th 
— 2 ſo qualifies the leaſe and covenant, that though his death will H uon la 
termine the leaſe, yet it will be no breach of the covenant, By 
as by ſuch leaſe and covenant he takes upon him to do no oth 
act whereby to avoid the leaſe : therefore, if he reſigns, or othe 
wiſe voids the living, an action of covenant will lie againſt hin 
But if this clauſe were added, viz. “and, ball ſo long anni Pants; 
« parſon,” then this clauſe leaves him at liberty to avoid it WilWeprive 
reſignation, non- reſidence, or otherwiſe, becauſe it qualifies th 
leaſe to continue no longer than whilſt he continues parſon, ot the 
in the mean time leaves it in his election how long or ſhort a whip don 
that ſhall be. | f the « 
Moor, 641 A clerk entered into an obligation, the condition of which way wat 


ſign 


he lea 


ebb. v that he being preſented, inſtituted, and inducted to a benefuſÞtherwi 

bre. then void, ſhould, upon requeſt of the patron, reſign; and mit th 
afterwards made a leaſe to the patron, and then was ableaWſvid. 

for above eighty days together, whereby the leaſe became w 80, i 

and then being requeſted by the patron to reſign, which he venty- 

fuſed, the patron brought an action of debt upon the bond, Mens, t 

which the defendant pleaded the ſtatute of 13 liz. c. 20. Wl the 

14 £liz. c. 11. and that after his induction he let the leaſe to Hen fo 


patron the plaintiff, and then was abſent above eighty days t oid th 


ther, and averred that the obligation was made for the enjom |! the 
of the benefice let by the ſaid leaſe, and to the intent to compaWQerion b 
him not to avoid the leaſe by abſence, for fear of being requm kad th 
to reſign, and demanded judgment, c. upon which the plant's of h 
demurred ; and the whole court held the plea good, and the eule if 
ment to be very apt, becauſe the obligation being made generalun, ſu 
to reſign upon requeſt, might well be averred to be for this pari - * 

0 clai 


cular purpoſe, and ſo void. | k 
24 Cro. Elz. This caſe fully proves, that the bonds which have been a 
2 35. 49% tempted and taken from parfons upon making leaſes, with cond 
| tion that they ſhould duly ſerve the cure, and not be abſent irot 
their benefice by the ſpace of eighty days, when they appear, 6 
can be averred to be given for ſecurity of leaſes made by fi 
parſons, will be void within theſe ſtatutes, and no recovery re be 
lowed thereupon. But bonds, with condition not to reſign, Qi" tic in 
do any other act which ſhould cauſe an avoidance at commonwunng 
law, though they are made for ſecurity of ſuch leaſes, yet theorenant 
will be good and binding, unleſs the parſon can ſhew an 40 
ance by abſence for above eighty days, and alſo aver that the bon re th 
was given to prevent ſuch avoidance ; for otherwiſe, if the | 
becomes void by reſignation, or other voluntary act of the parſo 
2 ſuch abſence for above eighty days,) the bond is preſent 
orfeited at common law; and the ſtatutes will no more rec n 
upon account of any abſence after, than they would againſt a ercor 
venant for that purpoſe. But if ſuch bonds were given, with 2 cv 
dition in the disjunctive, not to be abſent above eighty days, 9 


n q 


as Own 
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* —— of above eighty days be accompliſhed, the leaſe is good a i 
Cro. Elis. — it hath been adjudged, that if fuch leaſe by indey k 
78. Wallis ture be made, containing covenants on the leffor and leſſer's pay a 
Croc Elz. and after by abſence for above eighty days both the leafe and a i 
245 venants become void; yet an action of covenant well lieth for th * 

- ou leſſor or leffee, for any covenant broken before the end of te 10 
eeisghty days abſence. But if the leſſor was abſent for above ci 
156 days, though part of the time incurred pending the action, A P. 
3Leon. 102. before plea pleaded, yet it is a ſuſſicient abſence, and may Wi P. 
pleaded in avoidance of the leaſe. IL P. 
Dyer, 372. Therefore, if in ſuch cafe an action of covenant be brougly 0 
2. b. the defendant muſt not only plead the ſtatutes, which make the = 
leaſe and covenants void, but muſt alſo plead the performance d 10 
covenants to the time of the eighty days abſence expired. * 
Cro, Eliz. Hf thoſe ſtatutes are pleaded to avoid any action, care mult be 4 
490. Earl of taken not only to allege the abſence or non-refidence fully, i * 
"rat alſo that the ſtatutes be truly recited : therefore, where the ou 
of Eliz. was recited with this clauſe, tam din (where the won * 
are tam cito) quam, &c. aut aliqua pars inde venerit ad aliqun wy 
poſſeſſronem, vel uſum inhibitum, vel, Wc. (which words, . — 
14 Eliz. c. tt. are repealed, and — to be omitted, ) jud 8 
ment was given againſt the party for this miſrecital, without a * 
regard to the matter in law. 4 "a 
Comp. In= Though the ſtatute of 13 Eliz. c. 20. allow a parſon or wel — 
_ 362- that hath benefices to demiſe the one of them, upon which e = 
St. Toba v. ſhall not be ordinarily reſident, to his curate, yet it is though ay 
Pertit. from 14 Eliz. c. 11. that if ſuch curate leaſe the fame oper _ 
another, though he himſelf is not abſent above forty days ma * 
one year, if the incumbent or parſon be abſent above eighty d 4 

in the ſame year, that this ſhall avoid the curate's leaſe; becault def 
14 Eka. c. 11. ſays, that all leaſes, bonds, &c. of benefices an = 
eccleſiaſtical livings with cure to be made by any curate ſhall e EO 

of no other nor better force, validity, or continuance, than if ti "A 
ſame had been made by the beneficed parſon himſelf that deniſ * 
or ſhall demiſe the ſame to any curate. Yet by Tanfield, whe a 
parſon leaſeth to his curate, who leaſeth over, the ſtatute doth u — 
make the leaſe void by any abſence of the parſon, but of the eit ns 
only for forty days; for otherwiſe, as he held, the intent of u "aps 
ſtatute might be eaſily fruſtrated, which was, that he that ſerrs th 
| the cure ſhould be the occupier of the glebe and tithes belong" "a 
to the church, and none other: but quere? $6 ay A — 
Comp. In- But admitting that the parſon's abſence for above —. | DH 
cumb. 362. ſhould not avoid the curate's leaſe, yet we muſt diſtin | 2 — 
| ſhall be ſaid a ſufficient curate for that purpoſe z and thatis® ; ob 
one who is legally admitted by the ordinary of the place, acc And 0 
ing to the laws of the land: for otherwiſe he is no — — 
though he ſerves the cure, and is refident; ſo that if the ps = I 
ſhould make a leaſe of the glebe and tithes to ſuch a +I 


» * the ll 
rate, yet by the parſon's abſence for above eighty days df 
will be avoided; and if they ſhould be ſequeſtered, in 205 1 


Leaſes and Terms for Years. 

according to the ſtatute, the parſon cannot plead that they are 

ket to his curate, becauſe he is no curate in law, and his having 

a cure there is an offence againſt the law, of which it is not 

reaſonable that either the incumbent or curate ſhould take ad- 
vantage. 

Nite ; It has been held, that a parſonage may be a manor ; as, 

if, before the ſtatute quia emptores terrarum, the parſon, with the 

patron and ordinary, had granted parcel of the glebe to divers 

perſons to hold of the ——_— by divers ſervices; this makes the 

parſonage a manor : and if the ſame be a copyhold manor, then, 

notwithſtanding all the ſtatutes before rehearſed, parſons and vi- 

cars, as well as all other eccleſiaſtical perſons, may grant copies 
for life, in tail, or in fee, according to the cuſtom of the manor: 

for the copy holder doth not derive his eſtate out of the eſtate or 
intereſt of the lord only, but from the cuſtom, and is ſaid to be in 
by the cuſtom, without any regard to the perſon of the grantor z 
and theſe grants by copy are good without the confirmation of the 
patron and ordinary, and are not avoided by non-refidence or 
death, &c. of the parſon; neither do any of the ſtatutes afore- 

ſaid extend to rectories and tythes that are impropriated and 
become lay-fee, and remain in the hands of laymen, but that 
they may do with them as with any other inheritance, whereof 
they are ſeiſed. But appropriations in the hands of biſhops, col- 
leges, or other eccleſiaſtical perſons are liable to the aforeſaid 

ſtatutes and rules, as other inheritances whereof they are ſeiſed : 
and fo are impropriations, if by preſentation, &c. the vicarage be 
reſtored to the church out of which it was endowed ; for by ſuch 

preſentation they are become for ever after preſentable, and the 


impropriation is deſtroyed. X 

In debt upon bond to perform covenants made by.the 
defendant, the parſon, to the plaintiff, the defendant pleaded, that 
the leaſe was void by the ſtatute of 14 El., becauſe he was abſent 
from his benefice above the ſpace of eighty days; part of which 
time incurred pending the action, and before the plea. was pleaded. 
lt was the opinion of the court, that the plea was good (a). But 
exception was taken to the pleading, becauſe the defendant ſays, 
that the ſaid church is a parochial church, cum curd animarum, but 
does not ſay, that it was ſo at the time of the leaſe and obligation 
made; for it may be, that at the time of the leaſe there was a 
Vicar, and then it was not cum curd animarum. And upon that 
exception judgment was given for the plaintiff, 
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tion, and 
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„ be adjudged bed upon that ground. Evans v. Proſſer, 3 Term Rep. 188. Whether, at law, a 


wan may plead his noa-refidence in order to diſcharge himſelf of the obligation of his contract, is 

„ point which doth not appear to have been yet jadicially determined. Whether, in equity, he ſhall come 
"ard as plaintiff, and inſiſt upon the breach of a poſitive law, and a negle& of his paſtoral duties, in 
Woidance ot an agicement fairly entered into, is a point, one would think, too clear to admit of a doubt. 
And yet an attempt ot this kind was not long ago made by Mr. Wm. Atkinſon, the parſon of Hilzagtoa 
a Norfolk, who filed à bill in the Exchequer for an account of tythes, and to ſet afide a compoſition he 
entered into with his pariſhioners, (among whom was his patron, ) upon the ground that ſuch com- 
way — void, becauſe, in the words of his bill, “ he was abſent from Hillington and without being reft- 
tber ein or 


curate, 
1 the patk | 
nominal © 


ing the jai ab . one after the figni the agreement 
g of the 147b „ Gable, > rat or ore RT 2350 WET 2 we 3 © and 
. Le be wat t above four-ſcore days in 178 5, and before th: 10th of Offober in that year, and bad 
_ ay ber during all that tims,” His 15 Atkinſon CIk. v. Sir 
orne Falke, and others, July 13, 1722. 
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Godb. 29. Debt upon a bond with condition to pay ſuch a ſum, the of tl 
pl 39. defendant pleads the ſtatute 14 Eliz. c. 11. that all covenants, polſe 
Matrow's honds, ©. made for the enjoying of leaſes made of ſpiritual liv from 
855 ings by parſons, Sc. ſhould be void, and avers that his bond was with 
made for the enjoying of ſuch a leaſe. . But, becauſe the condition bots, 
was expreſsly for payment of money, the juſtices held it clear porat 


law, that the bond was good, and out of the ſtatute: and ſo by WM confi 
this caſe it appears, that ſuch averment will not hold good againit of the 


1 an expreſs condition to ancther purpoſe. And this differs from tions 
1 Hargrave and Web}'s caſe, which was only to reſign generally on their! 
4 requeſt, and therefore might well and conſiſtently be averred to I perfor 
4 be to the intent to compel him not to avoid the leaſe by, abſence, the w 
A for fear of being required to reſign. ons, 
1 ; md 
4 . withot 
. (G) Of the Conſent or Confirmation of others to MW... 
1 5 5 : herein 
4 Leaſes made by Eccleſiaſtical Perſons : And herein, Axe 
„ upon t 
9 1. Where Confirmation is neceſſary either in reſpect of the ll this da 
„ Leaſes or Eſtates made, or of the Perſons making the ſame. other! 
a 6 | : at the 
„ Comp. Ia- A® to this it is to be obſerved, that no confirmation whatever of . 

eumb. 366. any leaſe or eſtate made by eccleſiaſtical perſons not con- WF: be u. 
Co. Lit. 44» formable to the eight rules or qualities before-mentioned, wall bind their & 
15. ; aſe: for MI. 
the ſucceſſor, except only in the caſe of the concurrent le wm 
that not being conſtrued to 'be within the reſtraint either of the WW CE 
1 Elia. c. 19. or 13 Elia. c. 10. remains as it did before at common . 28. 
law ; and as at common law confirmation was neceſſary to make tn 4 
ſuch leaſe good againſt the ſucceſſor, not being warranted dere 
32 H. 8. c. 28. (unleſs the old leaſe were ſurrendered or expired WF: any 
within one year after the making of the new leaſe), ſo it is ſl, though 
and with confrmation will bind the ſucceſſor. This therefore defiaſti 
ſeems to be the chief, if not the only uſe of confirmation, as b B.. N. g 
any perſons allowed to make leaſes within 32 H. 8. c. 28, = had; th 
there appears this difference between concurrent leaſes made ! effors, 
archbiſhops or biſhops upon the 1 Eliz. c. 19. and Concurrent n the ſ. 
leaſes made by other eccleſiaſtical perſons on the 13 Elia. c. - before t 
for upon the 1 Z/iz. c. 19. the concurrent leaſe is not age The g 
to any certain time before the expiration of the firſt leaſe, * ue not 
may be made three, four, five years, or more, before the expiraton By. they | 
thereof, ſo that both leaſes in the whole do not exceed 1 he anc 
years, upon the conſtruction before taken notice of, that the le. e bing 
cond leaſe is void, or at leaſt good by eſtoppel only, for ſo wy common 
years as are then to come of the firlt leaſe: but concurrent 3 
to be made by any of the e perſons within the _ . What 
of 13 Elia. c. 10. will not be good to bind the ſucceſſor, us n 
the e leaſe for years be ſurrendered or expired within t - "8 
years next after the making of ſuch new leaſe : and _ 4 = 
preſsly provided for, not by the 13 Eliz. c. 10. but by the 1 * * 
c. 11. as hath already been ſnewn. n nary ue 3 
300. 75. We are next to conſider where confirmation was nece nb = 
roc. so. a the common law, and where it continues ſo at this day, I fe p of 8 


7 
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of the perſons making any leaſes or grants of their eccleſiaſtical 
poſſeſſions. The perſons who were reſtrained by the common law 
{rom making any leaſes, grants, or eſtates, to bind their ſucceſſors 
without confirmation, were only ſole corporations, as biſhops, ab- 
bots, deans, parſons, vicars, — and ſuch like; for cor- 
porations aggregate might make what leaſes they pleaſed, without 
confirmation of any other perſons whatſoever; but the prudence 
of the common law never thought fit to truſt ſuch ſole corpora- 
tions with any alienation or diſpoſition of their poſſeſſions to bind 
their ſucceſſors, without the concurrence and confirmation of other 
perſons. And though biſhops and abbots were conſtrued to have 
the whole eſtate and right of the land in themſelves, which par- 


ſons, vicars, prebendaries, and ſuch like, had not, yet as to the 


binding their ſucceſſors they had no more power than the others, 


without the concurrence and confirmation of the perſons ſubſti- 
tuted and appointed by law for that purpoſe. 

And where ſuch ſole corporations make any concurrent leaſe Comp. In- 
upon the ſtatutes before-mentioned, the law continues the ſame at ng 
this day, and they muſt be confirmed in the ſame manner as any "0m 
other leaſes or eſtates made by the ſame perſons muſt have been 
at the common law. | 

50 alſo parſons, vicars, &c, can make no leaſe at this day, though Co. Lit. 44. 
it be with conformity to the eight rules before- mentioned, to bind — — 
their ſuccefſors, without confirmation of the ſame perſons who by jacumb. 

, P Incumb. 
common law were required to confirm all leaſes, grants, or eſtates 367. 
made by them; for they are expreſsly excepted out of 32 H. 8. 
28. and, conſequently, continued as they were at common law 
tl 13 Eliz. c. 18. impoſed a total reſtraint on them, as well as all 
"ther eccleſiaſtical perſons, to make leaſes to bind their ſucceſſors 
for any longer term than twenty-one years, or three lives. And 
tough by that ſtatute they are left at liberty, as well as other ec- 
dleſtaſtical perſons, to make ſuch leaſes, yet having: no ability by 
2 H. g. c. 28, to make them ſolely, as other ſole corporations 
lad; therefore, to make good even ſuch leaſes againſt their ſuc- 
lors, they muſt have the confirmation of the ſame perſons, and 
n the ſame manner, as they muſt have had at the common law 
fore the making of any of thoſe ſtatutes. 

The grants of ancient offices belonging to eccleſiaſtical perſons 10 Co. 60. 
de not within any of the ſtatutes before-mentioned, but remain * fs 
8 they did at common law, and therefore may be granted with Wo 
tte ancient fee: but then all ſuch grants muſt be confirmed 


o bind the ſucceſſor, becauſe they muſt have been ſo at the 
common law, N Od 


What Perſons are to confirm ſuch Leaſes or Eſtates, and in 
what Manner. . | 


As to the perſons who are to confirm ſuch leaſes or eſtates, we [It is faid 
muſl take notice that this varies according to the nature of the per- by Jones, J. 
dus who make ſuch leaſes, and the nature of the title of the per- 312% 
das who are to confirm the ſame. | fant, though 

dach d 32 preſents ſuall yet be patian to confirm the l:aſe of the incumbent. Sir W. Jones, 224] 
H 2 Therefore, 


100 
To. Lit. 


300. b. 
Bro. tit. 
Leaſes 64. 
Co. 153. 
11 Co. 19. 
b 


Bro. tit, 
Leaſes 54. 
Co. Lit. 
30. b. 


Dyer, 239. 
Penl. 80. 
Hodges v. 
Tucker. 


Leaſes and Terms for Pears, 


Therefore, if a parſon makes a leaſe for three lives, or twenty 


one years, or leſs, obſerving the rule before- mentioned, this is td 
be confirmed only by the patron and ordinary, and no confirms 
tion of the dean and chapter is required thereto; for they hare 
nothing to do with that which the bifhop doth, as ordinary, in the 
hfetime of the biſhop. 

But if the biſhop be patron of the church in right of his biſhop 

ick and alſo ordinary, then the dean and chapter ought hkewile 
to confirm all leaſes made by the parſon, becaufe in ſuch caſe the 
advowſon of the church is parcel of the bifhoprick, which cannot 
be charged to bind the ſucceſſor without the concurrence and con- 
firmation of the dean and chapter; and how far the fucceſſor a 
the parſon will be bound in fuch cafe, will appear hereafter, 

So, where a prieſt in the cathedral church of Wells being parſon 
imparſonee of the church of V. made a leaſe by indenture for 
100 years before 13 Eliz. c. 10. rendering rent to him and his 
ſucceſſors z and this was confirmed by the dean and chapter only, 
without any confirmation of the biſhop, who was patron and ord- 
nary ; then the parſon died, and his ſucceſſor accepted the rent, and 
after, before 13 Eliz. c. 10. made a leaſe for forty years, which 


Was confirmed by the biſhop, dean, and chapter; it was adjudged; 


Dyer, 61. b. 
106. b. 
2.40. a. 
Plow. 820. 
Roll. Abr. 
481. 

Co. Lit. 
200. b. 


Dyer, 3 56. 
2. b. 


Leon. 235. 
. 

20. 
Roll. A br. 
479. 
2 Bulf. 290, 
11 H. 6. 9. 


therefore, as Lielleten ſays, ought to hold himſelf conteut, 2 


that the firſt leaſe was %% facto void and determined by the deatt 
of the parſon who made it, ſo that no acceptance of the rent by 
the ſucceſſor after could make it good, for want of the patron and 
ordinary's conſent. , 

50, where a prebendary in a cathedral church, or an archdeacon, 
made a leaſe for years of parcel of their poſſeſſions, to which con- 
firmation was requiſite, and this was confirmed only by the dean 
and chapter, without any confirmation of the biſhop z it was held, 
this leaſe ſhould not bind the ſucceeding prebendary or archdeacon, 
becauſe the bithop is patron and ordinary of every prebend, and 
may be ſo of an archdeaconry ; and therefore, to make good leaſes 
by them againſt their ſucceſſors, the biſhop's confirmation ought 
likewiſe to be had, as well as the dean and chapter's. 

But upon the books there ſeems a manifeſt diverſity between 
the confirmation of the biſhop, as patron and ordinary, without 
confirmation likewiſe of the dean and chapter, and their confirms 
tion without the biſhop's ; as alſo between the reſignation, depri 
ation, or tranſlation, and the death of the biſhop, who ſo alone 
confirmed as patron or ordinary: for if any dean, archdeacoty 
prebendary, parſon, or vicar, had made any leaſe for years at the 
common law, or ſhould make ſuch leaſe at this day, whereto con- 
firmation is requiſite, and the biſhop, as patron and ordinary, con- 
firms ſuch leaſe, without any confirmation of the dean and chaptei, 
and then the dean, archdeacon, prebendary, parſon, or vicar dies 
or is removed, and the biſhop collates another as patron and ordis 
nary ; yet cannot ſuch incumbent avoid the firſt leaſe, though 
was not confirmed by the dean and chapter, ,becauſe he came 1 
purely by the collation of the biſhop, as patron and ordinary 
without any aid or concurrence from the dean and chapter; and 
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verify N groe to that which his patron and ordinary have done, for he 
S is comes in ſubſequent to ſuch charge: but, as appears by the caſes 
firma · before put, the confirmation of the dean and chapter alone, with- 
7 har out the biſhop's confirmation likewiſe, will not be effectual to bind 
in the the ſucceeding archdeacon, prebendary, parſon, vicar, &c., becauſe 

ke derives no title under them, nor comes in with their aſſent or 
oiſhop- WF concurrence ; for they have nothing to do with the collation of 
kewile any perſon, but the biſhop does it abſolutely, and in virtue of his 
aſe the WW own power as patron and ordinary; and therefore if ſuch leaſes 
cannot want his confirmation, thoſe who come under him may avoid 
id con- them, notwithſtanding any confirmation of the dean and chapter, 
effor of {Wunder whom they derive no title : but becauſe ſuch advowſon or 
. right of collation is alſo parcel of the poſſeſſions of the biſhoprick, 
* pariſon I and to bind the ſucceeding lip, the confirmation of the dean and 
ure for chapter is requiſite 3 as in all other caſes where the biſhop, who 
nd ts is a ſole corporation, makes any diſpoſition of the poſſeſſions of his 
er only, Nbimoprick: therefore without ſuch confirmation of the dean and 
1d ordl- chapter, the ſucceeding biſhop, or his incumbent, ſhall avoid ſuch 
nt, and free. But here another diverſity ariſes between the tranſlation, 
, which WiWrci-nation, or deprivation of the biſhop, and his death. In the 
judged; Writ caſe it is held, that the leaſes confirmed by him alone, without 
xe dea te confirmation of the dean and chapter, will bind the ſucceeding 
rent by bimop, and his incumbent, during his life; but in caſe of ſuch 
ron and Wtiſ:on's death, ſuch leaſes ſo confirmed by him alone, as patron 
and ordinary, will not bind the ſucceeding biſhop or his incum- 


deacon, Went: and a diverſity is taken where a biſhop, Cc. makes any 
ich con- Mfeltate, leaſe, grant of a rent-charge, warranty, or any other act 
the oy hich may tend to the diminution of the revenues, which ſhould 
vas held, 


maintain the ſucceſſor, there, the reſignation, deprivation, or tranſ- 
hon of the biſhop, &c. is all one with his death; but where the 
ſhop is patron and ordinary, and confirmeth a leaſe made by the 
aon without the dean and chapter, and after the parſon dieth, 
ad the biſhop collateth another, and then is deprived, tranſlated, 
r religns, yet his confirmation remaineth good; for, ſays my lord 


between Ce, the revenues that are to maintain the ſucceſſor are not there- 

, without WW) diminimed. But this ſeems a very precarious reaſon; and a 

onfirmt deter reaſon of the diverſity ſeems to be this; that when the 

„ depri'- bop, as patron and ordinary, has by deed under his hand and 

3 alont al ſubſcribed his confirmation of the leaſe, this ought to be 
eacon, 


ning upon him, at leaſt during his own lifez and therefore 


rs at the wough he be afterwards tranſlated, deprived, or reſigns, yet, ſince 
-reto con tele are either by his own immediate acts, or occaſioned by his 
ary con chault, it is not reaſonable they ſhould be allowed to avoid or 
Ln” "pate from his own acts, which otherwiſe would have bound 
71Car dies, 


ing his life z for the law never permits any to avoid or dero- 


and old, Bitte from his own acts: but theſe reaſons have no place after the 
though u Hopes death, for then his confirmation is at an end, and can be 
e came u e longer binding on his ſucceſſor, ſince he had no power to 
ordinal) rec the poſſeſſions of the biſhoprick any longer than during his 
pter 3 # 1 "life, without concurrence and confirmation of the dean and 
weut, n . Pier, who are by law ſubſtituted and appointed to that purpoſe. 

1 H 3 But 
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But yet it is moſt adviſable to have the confirmation likewil 
of the dean and chapter upon ſuch leaſes made, and in ſever 
books their confirmation is either pleaded or admitted, ſince with 
Leaſes, 64+ out it the leaſe cannot bind any longer than during the biſhop) 
tit. Corfirm- life who ſo confirmed it. | 
le lo. In ſome cafes the confirmation of the patron is neceſſary, and 

in ſome not: wherein this diverſity is taken in the books, that 
ſuch ſole corporations, as have not the abſolute fee and inherit 
ance in them, as prebendaries, parſons, vicars, and ſuch like, i 
they make any leaſes or eſtates, there, to bind their ſucceſſors, the 

be patron muſt confirm the ſame; but ſuch ſole corporations a 
have the whole eſtate and right in them, as biſhops, abbots, Cr, 
or ſuch corporations aggregate as have the whole fee and in 
heritance in them, as dean and chapter, maſter, fellows, and 
ſcholars of any college, hoſpital, &c., theſe may make leaſes t 
bind their ſucceſſors, without any confirmation of the patron or 
founder, though the biſhop, abbot, dean, maſter, Cc. were pre 
ſentable ; and the reaſon of this diverſity appears in the nature d 
the right with which each is inveſted. 

But if a parſonage or vicarage be a donative, then the confirms 
tion of the patron alone is ſufhcient to all leaſes, &:. made bythe 
parſon or vicar, and ſhall bind the ſucceſſor without the confirms 
tion of any other. 
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Dyer, 106. 
b. 221. b. 
Plow. 528. 


Roll. Abr. 
481. 
Dyer, 273. 


Co. Lit. If there be a patron paramount, as well as an immediate patron, 
_ 3 confirmation of the immediate patron, without the other's cor- 
omp. In- 


firmation, is not good : as, if a parſon be patron of the vicarag 
of the ſame church, and the vicar make a. leaſe, confirmed by the 
parſon and ordinary, this is not good without the confirmation d 
the patron of the reCtory alſo, becauſe both have an intereſt in tht 
poſſeſſions of the vicarage. 


cumb. 372. 


2 Roll. Abr. If the biſhop of 4. be patron of the church preſentative of 5, 
jt : which lies within his dioceſe, and this be the corps of a prebend 
* in the church of A., and the biſhop of A. be alſo patron of tit 
Co. Elz. church of C., which is alſo preſentative, and lies in the diocele d 
3 the church of D., and afterwards the church of C. be lawful) 
and Mun- annexed and united by the aflent of the biſhops, deans, and chap 
day. ters of both dioceſes, to the ſaid prehend of B., and afterward 
—_ o, the biſhop of A. collate J. S. to the ſaid prebend, which now b 
Cie ans the union conſiſts of both churches, and inſtal him in the cathedral 
Rider. church of A., and then the prebendary make a leaſe for year 
which is confirmed by the biſhop, dean, and chapter of A., andnd 
by the biſhop of B., yet this is a good confirmation; for by f 
union the biſhop of D. hath annexed the church of C. to the pre 
bend of B., and ſo hath deprived himſelf of the power of confim 
ation as ordinary; for after the union, the prebendary is inveli 
in both churches by his inſtalment, without any preſentment, a 
miſſion, inſtitution, or induction to the church of B. or C. 
Comp. In- If the dean of any cathedral church make a leaſe or grant! 


cumb. 370. any of his poſſeſſions, whereof he is ſole ſeiſed, to bind his ſucc® 
ſors, and confirmation be neceſſary thereto z this muſt be confi 
ed by the biſhop and chapter of the ſame church, and not 2 
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king, although he be the patron of ſuch deanery becauſe, as hath 
been ſaid, the dean and chapter have the whole fee and inherit- 
ance in themſelves, and then the patron's concurrence or conſirma- 
tion is not neceſſary, But it ſeems to be a doubt, whether the 
confirmation of the. biſhop be neceſſary to ſuch grant or leaſe ; and 
ſeveral books ſeem to hold, that the confirmation of the chapter pyer, 40. b. 
alone, without the biſhop, is ſufficient to make good the dean's 273. 4. b. 
leaſes or grants that need confirmation. But yet it is laid down 349- Pe — 
25 a rule in the Parſons Counſellor, that the biſhop's confirmation, Roll. Abe. 
as well as the chapter's, is neceſſary to all leaſes and grants made 478. 481. 
by the dean; and what is ſaid by Fitz. that the biſhop and chapter 72 _ 
are in law looked upon but as one body, ſeems alſo to favour this 
opinion; for it is reaſonable that the whole body ſhould conſent 
to the granting of their poſſeſſions, and not that the biſhop, who 
is the head of the body, ſhould be unconcerned therein: alſo, the 
poſſeſſions of the dean are faid to be derived from and carved out 
of the biſhoprick, and the biſhop de jure, is ſaid to be patron of the 3 co. ,.. b. 
deanery, which are all ſtrong arguments to prove the biſhop's 7 E- 3. 40. 
confirmation neceſſary, though no book caſe can be found expreſsly S. Orig. 
to warrant it, but rather the contrary, as appears by the caſes firſt 

cited, wherein no notice is taken of the biſhop's confirmation, or 

that it was neceſſary ; ides quere ? 

But if ſuch deanery be merely donative, then the king's conſent Comp. In. 
and confirmation, as patron, muſt be obtained, and that without umb. 371. 
the biſhop's confirmation is ſufficient, as in all other donatives, 
wherewith the biſhop has nothing to do, 

The dean of Wells might anciently have paſſed his poſſeſhons Dyer, 173. 
belonging to his deanery, with the aſſent of the chapter, without 3 
the biſhop's confirmation; afterwards, the deanery was ſur- N 
rendered by the dean thereof, with all the poſſeſſions thereunto 478 481. 
belonging, and ſo diſſolved by act of parliament ; the diſſolution 
vas confirmed, and a new deanery erected, and the nomination of 
a new dean, and his ſucceſſors, given by the act to the king and 
lis ſucceſſors z and it was thereby alſo enacted, that the dean and 
lis ſucceſſors might demiſe, grant, or part with any of their poſ- 
leſſons, in the ſame manner and form as the ancient deans might 
ad uſed to do: in this caſe, if the new dean make any leaſe or 
gant of any of his poſſeſſions, the biſhop's confirmation was not ne- 
ſary thereto, but only the chapter's, becauſe that alone was ſuſſi- 
dent before; neither is the confirmation of the king requiſite, be- 
cauſe this is not a mere donative of the king, though he hath the 
womination of the dean; and by the ſtatute the new deanery is 
made of the ſame nature as the old one was, which could not be a 
lonative, becauſe the dean and chapter might, without the con- 
or confirmation of any others, have paſſed away their poſ- 

ions. 
 |t has already been ſhewn, that all leaſes or grants made by 3 Co. 75. 
ibiſhops or biſhops, whereto confirmation is neceſſary, are to 1c. Co. 60. a. 
. confirmed A the dean and chapter; for the law, not thinking 600. 34. be 
wia trult the biſhop alone with the diſpoſition of his poſſeſſions 
v bind his ſucceſſors, did for that reaſon (amongſt others) conſti- 
H 4 tute 
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tute the dean and chapter to give their conſent and confirmation 
to all leaſes or grants made by him for that purpoſe, 

But if a biſhop hath two chapters, and makes a leafe of any d 
the poſſeſhons of the biſhoprick, whereto confirmation is neceflary, 
and this is confirmed only by one dean and chapter, this will ng 
bind the ſucceſſor of the biſhop ; for both are but one in reſped 
of the biſhop, if the biſhop is choſen by both. So it is, if a biſhq 
be patron of an adyowſon in right of his biſhoprick, and collatez 
clerk, who makes a leaſe for years, and the bithop and one den 
and chapter only confirm it; this will not bind the ſucceeding 
clerk of the ſucceeding biſhop, for want of confirmation by the 
other dean and chapter. But though both deans and chapten 
have uſed to confirm ſuch leaſes, yet if one dean and chapter har 
ſurrendered their poſſeſhons to the king, and then the biſhop 
his clerk make a leaſe, whereto confirmation is neceſſary, ani 
this is confirmed by the remaining dean and chapter only; this 
good, and ſhall bind the ſucceſſor ; becauſe by the ſurrender the 
one dean and chapter is diſſolved, and are as if they never had been: 
and although aſter ſuch ſurrender, the dean and chapter, who 
ſurrendered, were again erected, yet confirmation by the other 
would be ſufficient z as was held by the greater part of the julj 
ces in Ireland, and by five juſtices in Eng/and, who certified thet 
opinion to be ſo into Ireland. | 

If two biſhopricks, that were originally diſtin, are by hf 
authority united, and the uſage hath been ſince the union, that tc 
ſeveral deans and chapters have made confirmations ſeverally, ws 
each dean and chapter of the leaſes or grants of the poſſeſſions d 
their reſpective biſhoprick, but the charter of union is not extanh 
or cannot be found; ſuch ſeveral confirmation is good]; becautet 
ſhall be intended, by reaſon of the uſage, that the union was mad! 
ſpiritually, and in ſuch a manner, that, notwithſtanding the ſame 
all leaſes and grants ſhould ſeverally be confirmed as they wer 
before the union: and this, either to prevent confuſion, or If 
reaſon of the remoteneſs of the ſeveral deaneries ; and then meu 

& conventia vincunt legem, and ſuch confirmation by the dean and 
chapter, of their own original poſſeſſions, is good. Secu if t 
union were made generally, for then both ought to confirm. 
If a biſhop hath no dean and chapter, then his grants are to K 
confirmed by the clergy of his dioceſe, where confirmation 1 
ceilary ; for the law will not truſt any ſole corporation with U 
diſpolition of his poſſeſſions, as hath been before obſerved. 
Whenever a dean and chapter are to confirm any leaſe or grit 
the dean himſelf muſt join with the chapter, and confirmation ® 
his ſubdean, deputy, or proctor, will not be ſufficient: for the 
have no power to charge the poſſeſſions of the church, neithel! 
any ſtranger capable of being a dean-ſubſtitute or proton 
only one of the chapter, | 
Therefore, where upon a compoſition for tithes a parſon gr 
ed an annuity to the abbey of Bartel, and ꝓhis grant was confirm 


of conſirmation it appeared that the dean was abſent, and did ; 
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put his ſeal thereto, but that the chanter, who was his commiſ- 
{ary, did it for him; it was held, that though the dean might 
have a commiſſary or deputy to exerciſe his ſpiritual juriſdiction, 
yet that ſuch deputy or commiſſary cannot charge the poſſeſſions of 
the church. 

A leaſe was made by the free chapeMand college of Windfor 
under the common ſeal, but the dean or warden himſelf was not 
party to the leaſe, but one who was his deputy in his abſence; 
and upon a ſuit in Chancery, to ſet aſide the leaſe, a ſtatute 6f 
the college was ſhewn for the authority of the deputy to exerciſe 
and perform the office of dean in all things in perſon. & collegium, 
Er. yet the judges held, that the confirmation by the deputy 
was not good, for that he had no authority to confirm this leaſe 
by the college ſtatute provided; for that by the word collegium, 
all the poſſeſſions of the college were not to be underſtood, but 
only the fite and circuit of the college, or place of its ſituation. 
Which caſe ſeems to prove, that if by the ſtatutes of a church or 
college, the deputy-dean may confirm grants and join in the mak- 
ing of leaſes, as it the dean himſelf was preſent and joined there- 
in, that then ſuch confirmation will be good ; for the founder or 
patron may make what law he pleaſes for the regulation of the 
corporation, and when he has inveſted the deputy-dean with fuch 
power, this has the ſame ſanction with any other laws for the re- 
gulation of that corporation. 

As a deputy-dean, generally ſpeaking, cannot confirm leaſes, 
lo neither can he who is but a mere commendatory dean, viz. a 
dean by recipere in commendam ; for though he may take the pro- 
ts, becauſe that was one end of his having the deanery in com- 
mendam, and may, with the chapter, chooſe a biſhop, and alſo 
cxercite ſpiritual juriſdiction, and ſue or be ſued by that name, 
becauſe thoſe acts are of neceſſity, and for the advantage of the 
deanery; yet cannot he confirm leaſes, for this is merely a vo- 
luntary act, and ſuch commendatory dean is but depoſitarius, and 
not a dean complete. But if 2 dean be elected biſhop, and be- 
ore his conſecration obtain a diſpenſation to hold his deanery in 
ermendam, ſuch dean may well confirm leaſes, &c. and if he be 
tranſlated to another biſhoprick, and after his election, and be- 
lore conſecration, obtain a diſpenſation to hold the ſame deanery 
" ommendam with his ſecond biſhoprick, his old title remains; 
and confirmations, and other acts done by him as dean, are as good 
n law as if he had never been made biſhop : for there is a great 
auerence between a recipere in commendam, and retinere in com- 


and has no other title; the other comes in legally at firſt as dean, 
nd by virtue of the diſpenſation is only enabled to continue ſq 
all; for that gives him no original new title, as in the other 
ear, and therefore he is as much dean as he was before. And 
the lame diſtinction holds between recipere and retinere in com- 
hendam, in caſe of biſhops; for a mere commendatory biſhop in 
Me r2cipere cannot confirm leaſes, &c. but in ſuch caſe the archbithop 
$909 it, Alſo, the guardian of the ſpiritualties cnnot mo 

ul 
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pendam ; the one comes in purely by virtue of the diſpenſation, 
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firm leaſes; for ſuch confirmation, being a mere voluntary = 


8 and being to transfer a right to another, none are capable of i P. 
1 but thoſe who have the eſtate and right in themſelves, which ſug '* 
4 7 commendators in the recipere, ſubſtitutes, rectors, deputies, a 6"! 
. guardians of the ſpiritualties have not. ki 
„ Where there is a mere commendatory dean in the rei ſuc 
* Quære, whether the biſhop's leaſes and grants are not to be c e 
. firmed by the clergy of the dioceſe, in caſe where there is n l her 
4 gan and chapter, or by whom elſe ? : : = 
„ Comp. In- All leaſes or grants, which need confirmation of a dean ali . 
11 aumb. 368. chapter, are to be confirmed by the dean and major part of th W. 
1 corporation, and being ſo confirmed are good, though ſeveral d ; 
i the particular members diſſent, or are not preſent ;z for the den ught 
; | and major part of the chapter make the corporation, and the As 
b others have no negative voice to hinder ſuch majority from doi op | 
71 any corporate act; for otherwiſe, by the corruption or perverſenci nag 
( of one or two members, the whole corporation might ſuffer; and 1 ti 
od that this was the law, appears by the following act of parliament: s 
33 H. 8. «& Albeit that by the common laws of this realm of Englani _ 

Ce 27. ce all aſſents, elections, grants, and leaſes, had, made, and gra - © 

« ed, by the dean, warden, provoſt, maſter, preſident, or oth . 

& governor of any cathedral church, hoſpital, college, or other cor ry 

6“ poration, by whatſoever name they be incorporated or founded, -_- 8 

& with the aſſent and conſent of the more or greater part of then.” * 

« chapter, fellows, or brethren of ſuch corporation, hayny ee 

« voices of aſſent thereunto, be as good and effectual in the lay 3 t 

cc to the grantees or leſſees of the fame, as if the reſidue of WM. * 

« whole number of ſuch chapter, fellows, and brethren of ſud T | 

& corporation, having voices of aſſent had thereunto conſenta 1 . 

e and agreed; yet the ſaid common law notwithſtanding, dien { 1 

« founders of ſuch deaneries, hoſpitals, colleges, and co F * 

41 porations within the ſaid realm, have, upon the foundation - * 

c and eſtabliſhment of the ſame deaneries, hoſpitals, college * 

« and other corporations, eſtabliſhed and made, amongſt ode , 

ce their peculiar acts, local ſtatutes, and ordinances, that if an = 

« one of ſuch corporation, having power and authority to alle F * 

« or diſſent, ſhould and would deny any ſuch grant or grant ack 

te that then no ſuch leaſe, election, or grant, ſhould be had, or leaſe ons ; 

« or granted; and for the performance of the ſame have been, ad able 0 

e be daily thereunto ſworn ; and ſo the reſidue may not proceed oration 

« to the perfection of ſuch elections, grants, and leaſes, accu if 

« ing to the courſe of the common laws of this realm, un ha 

« they ſhould incur the danger of perjury; for the avid, I: 

*« whereof, and for the due execution of the common law vw : 

« yerſally within this realm, and every place, in one conform". . 4 

* of reaſon to be uſed, be it ordained, eſtabliſhed, and enactech het 

© the authority of this preſent parliament, That all and every len R 

« ticular act, order, rule, and ſtatute, heretofore made, or herea | MM 

to be made, by any founder or founders of any hoſpital * dough 

lege, deanery, or corporation, at or upon the foundation ol the g 


* ſuch hoſpital, college, deanery, or corporation, whereby * or 
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y 2d ct leaſe, giſt, or election, of the governor or ruler of ſuch hoſ- | 
le of pital, college, deanery, or corporation, as have or ſhall have 
KY voice or aſſent to the ſame, at the time of ſuch grant, leaſe, 
TOY 40 gift, or election, hereafter to be made, ſhould be in anywiſe 
« hindred, or let, by any one or more, being the leſſer number of 
reciven ſuch corporation, contrary to the form,. order, and courſe of 
be cw the common law of this realm of England, ſhall be from 
re s will henceforth clearly fruſtrate, void, and of none effect, with an 
« abrogation of all oaths heretofore taken to ſuch effect, and a 
enn u I; of 51, on any perſon who ſhall for the future give 
+ of ſuch oath,” 
wm Wen the dean and chapter are to confirm any leaſe, there 
Ke 3 ought not only to be a majority of them, but they ought alſo to 
and u perſonally preſent, and capitulariter congregati in one place; 
m dan which, with other circumſtances relating to the manner of their 
r confirmation, will appear by the following caſe, which was thus : 
fer; a 1 he biſhop of Fernes makes a leaſe for years; the chapter, con- Dav. 42,43. 
: ment: ing of eleven perſons, viz. the dean and ten prebendaries, c. dean and 
England caſirm it in this manner, vis. The dean makes one J. S., a mere — 
nd grat Ayman, his proctor or ſubſtitute, to give his aſſent to all leaſes caſe. 
_ AT this proctor, and three of the prebendaries only meet Ps 145- 
N. gether, and fix the chapter ſeal to the confirmation of this leaſe, rg 
Ffoundel nich confirmation was made in the name of the dean and chapter 3 9 85 
t of ther. © that, three others of the prebendaries, at ſeveral days, by 
„ havin hemlelves, ſubſcribe their names to the ſaid confirmation ; and 
che ln the death of the biſhop, his ſucceſſor enters upon the leſſee: 
ue of vas adjudged lawful; for that the leaſe was void after the 
* eath of the biſhop who made it, for want of confirmation; 
conſenta Becauſe no confirmation was made by the dean himſelf, but 
ng, dire nly by the proctor, which was not ſufficient; for he was merely 
and cu ſtranger to the chapter, and not capable of ſuch procuration; 
andation und therefore all he did was void both by the canon and com- 
college | = law ; for in the canon law the rule is, ab/ens non poteſt de- 
\gſt obe — vetum ſuum, niſi uni de capitulo ; and there is another rule, 
hat if an * ler { 1d procurator ſemper inſtitutus fit de collegio ; and another, 
y to aſſent oh i non poteft per literas : and agreeable to this is the rule 
or gra _—_— law; for in the parliament the peers may give 
, or leaſed 8 * y procurator or proxy, but their proctors mult be ba- 
been, u . Bere of the ſame houſe; and a ſtranger is not ca- 
ot pocket 8 a proxy; and admitting he were, yet where a cor- 
es, a0col . 1 paſſes any intereſt, the members thereof cannot give 
um, url er aent by proctors or ſubſtitutes; and ſo the doubt in Dyer Dyer, 145. 
nens to be reſolved 4 moe on 
ze avoiam 1 age | 
n law ui r was adjudged, that though the deed of a corporation 
conform no delivery, as the deed of a natural perſon does, but Par. 47:43 
enacted, f at the fixing of the corporation ſeal gives perfection to 2 
| every pa ben wy major part of the corporation ought to be preſent OY 
or herealfl is. 3 e ſeal is ſo affixed; for the major part of the chapter 8 
olpital, ce * 8 and their act is the act of the corporation, Cs, 29. 
tion of "i 4 1 e others do not agree; but here was only the proctor 
the eim can and three of the chapter preſent when the ſeal was 
4 ear aſſixed, 
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affixed, which is not ſufficient ; for there ought then to be a r 
Jority preſent, otherwiſe it may be ſaid to be cum afſenſu, but ng 
conſenſu, and it ought to be cum afſenſu & conſenſu of the dean ani 
chapter: for as a body natural cannot do any perfect act, if it 


diſmembered, the head in one place, and the hands in another; f 
neither can a body politick : and therefore they ought to be capity 
lariter cengregati in a certain place. But it was agreed, that thy 
are not confined to meet in their chapter-houſe, but may meet x 
any other place: but at ſuch meeting and ſealing there ought u 
be a majority then preſent ; for if they ſet their names at ſever 
times, and in ſeveral places, after, this makes it not to be the 
act of the corporation, but faum ſingulorum in their ſingular au 
private capacity, and fo ſhall not bind. It was alſo held, that the 
major part of the members being aſſembled, ought to give thei 
voices and conſents ſingly and diſtinctly, as in the choice of knight 
of the ſhire, and not in a confuſed and uncertain manner; au 
when the major part ſo conſent, their conſent ought to be ex 
preſſed by their fixing of the ſeal to the deed of confirmation u 
other grant. 

The corporation of the mayor, bailiffs, and burgeſſes of Wind 
ſor made a leaſe for years, one bailiff only aſſenting; and thi 
was held a void leaſe, if there were two bailiffs; but as to the 
burgeſſes, it was held, that if the greater part of them aſſented, 
this would be ſufficient, though they were not preſent at the ſeal 
ing, if their aſſent was had before: but guere ; for the foregoing 
caſe ſeems to be an authority that there muſt be a majority pre 
ſent at the time of the ſealing ; for that is the act which expreſls 
their conſent; and unleſs there be a majority then preſent, no 
aſſent at any other time can make that good, which, for want d 
a majority, was void when it was done, But in that cafe it q- 
pears, that the conſent of the majority was not had till after the 
ſealing ; whereas in this caſe the conſent of the majority was be. 
fore the ſealing, though ſuch majority was not preſent at the ſea 
ing; and therefore guere, if this makes any diffcrence ? 

But here a material difference is to be obſerved between a rel 
intereſt and a bare authority or power only, as to the manner dt 
concurring in ſuch leaſes, For if a dean be ſeiſed of lands n 
right of him and his chapter, or maſter or warden of an hoſpital 
or college in right of himſelf and the brothers and fiſters or i 
lows of the ſame college, or a mayor in right of himſelf and 
the commonalty, and the dean, maſter, warden, or mayor, make 
a leaſe by indenture between the dean and chapter, maſter d 
warden, and the brothers and fiſters or fellows of the ſame bol 
pital or college, or between the mayor and commonalty of te 
one part, and J. S. of the other, whereby the dean with the 
aſſent and conſent of the chapter, or the maſter with the aſſent o 
the brothers and ſiſters, or the warden with the aſſent of the {e+ 
lows and ſcholars, or the mayor with the aſſent of the comm 
alty, leaſe ſuch lands to J. S., and with ſuch aſſent or conte 
put thereto their common ſeal ; this is a void leaſe; for the chap 
ter, brothers and filters, fellows and ſcholars, or _— 
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qually ſeiſed, and have an equal right and intereſt in the lands 
ith the dean, maſter, warden, or mayor, and therefore ought 
o join in the leaſing or granting part of the deed, and not only 
p give their aſſent, for they all make but one perſon in law; and 
body cannot be diſtinct, ſo as that one part may aſſent to the 
as of the other. But if the dean were ſole ſeiſed of the lands 
right of his deanery, the maſter or warden in right of their 
aſter or wardenſhip, or the mayor in right of his mayoralty, 
hen the leaſe of the dean, maſter, warden, or mayor alone, with 
e aſſent and conſent of the other perſons before-mentioned, is 
ficient ; becauſe the dean, maſter, warden, or mayor only are 
iſed and have a real intereſt, and the other perfons before- 
entioned have no intereſt at all, but only a bare right or power 
{ afſenting to the leaſes or grants of their reſpective heads, and 
ercfore their aſſent or conſent is ſufficient, without joining in 
e leaſing or granting part. So, if an abbot or prior be ſeiſed of 
nds in right of the abbey or priory, yet, becauſe the monks are 
dead perſons in law, and not capable of having any lands, of 
ing empleaded, and ſuch like acts; therefore, though they, 
gether with the abbot or prior, conſtitute and make up but one 
dy, yet the abbot or prior only have the power of leaſing, and 
e aſſent or conſent of the convent muſt be had and expreſſed 
affixing their common ſeal, in the ſame manner as where the 
apter, having no intereſt in their own right, are to aſſent to 
e leaſes of their dean. So likewiſe, where a parſon makes a 
ale for years, he only is to grant or leaſe the lands, and the 
tron and ordinary are only to give their conſent by aſſixing 
ar reſpeCtive ſeals, and expreſſing their conſent or aſſent in the 
dy of the deed 3 for the parſon is the principal grantor, and 
e others have not any real intereſt in the lands, though the law 
s thought fit to require their aſſent to all leaſes or eſtates to be 
ace by the parſon. 


de a leaſe for years; the chapter confirmed this leaſe by a 
inſt deed ; and it was held not good, becauſe their deeds 
ng ſevered cannot operate at all, ſince they are but one entire 
dj, and therefore cannot ſever in their acts. But if after ſuch 
ile they had all joined in a confirmation, this had amounted to 
pew leaſe, and been good as to the joint act of them all, as 
een leaſe itſelf would have been, if all had joined in the 
ling part, 
A leaſe for years was made in this manner; præpoſitus, ſocii & 
ares Gollegrt Reginalis in Oxonia, guardianus hoſpitalis, Oc. 
* exception taken, that it ought to have been guardiani, in the 
al number, for the college conſiſts of many perſons, 
dem is capable, and therefore not like an abbot or convent: 
l curiam it was held good, for the college is but one body, 
* perſon, and therefore guardianus is ſuſſicient to de- 
y. 
6a patron may confirm explicitly by his deed or writing, ſo 
de alſo confirm by conſequence of law: for if a parſon 
makes 


tog 


A dean, ſeiſed of lands im right of him and his chapter, Dyer, 40. b. 


in margin. 
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makes a leaſe for years to the patron, who grants or aſſign 


Roll. Rep. over to another, this amounts to a confirmation in law by th 


361. 
Co. Lit. 
301. 


Roll. Abr. 


481. 


patron, becauſe confirmation being nothing but an aſſent u 
der the hand and ſeal of the party confirming, ſuch aſſent i 
this caſe ſufficiently appears by his aſſigning over the leaſe to a 
other. But without ſuch aſſignment, the ordinary's confirmaiig 
will not make good the leaſe to the patron to bind the ſucceſſyy 
becauſe in the acceptance of the leaſe the patron was only pi 
ſive, and executed nothing under his hand and ſeal which coul 
amount to a confirmation, as in the other caſe, where he make 
an actual aſſignment over. But in caſe of ſuch confirmation i 
law, the patron ought to be abſolutely ſeiſed of the adyowſan; 
otherwiſe it will bind only according to the eſtate he hath ther 
in, as will appear hereafter. But guere, if the aſſignment inth 
caſe were without writing, if that would be good, or coil 
amount to a confirmation? 

Another difference obſervable in the manner of confirmin 
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Dyer, 52. 
338. 
Cro, Eliz. 
447. 472. 
5 Co. 81. 
Co. Lit. 


t of 1 
on bei 


the v 


ſuch leaſes as we are treating of is, as to their duration or con 
tinuance. For if a parſon makes a leaſe for twenty-one years 4 
this day, and the patron and ordinary confirm his eſtate then 


297: 
Moor, 
481. 


Co. Lit. 


OO. 


for ſeven years, or, reciting the leaſe, confirm dimiſſianem pra 


4:9. O etiam indenturam eidem ſcripto confirmationis annexam, & am 


in eadem content., quoad ſeptem annos ſolummodo, & non ultra, 
is the eſtate or leaſe well confirmed for the twenty-one years; f 


. 239. when they confirm the eſtate of the leſſee, that is entire, a 
And. 47. 


cannot be divided. So, where a prebendary made a leaſe 0 


Helly, 75+ rectory, parcel of his prebend, for ſeventy years, before the | 


Cro. Eliz, 


tutes, and the biſhop, reciting the demiſe, confirmed the 
demiſe or leaſe for fifty years, and no more, and the dean a 
chapter likewiſe confirmed the ſame in the ſame manner, it i 
held by all the juſtices, that they might confirm ſeverally, a 
that their confirmation was extendible to the whole ſeventy yea 
tor when they confirm dimiſſionem prædict., they confirm that « 
miſe or leaſe, which comprehends and includes the whole tet 
of ſeventy years, and then the words pro termino fifty only, & 
ultra, come too late, and are repugnant to the confirmation 
dimiſſionem predif., which included the whole term of ſeven 
years. But it was agreed, that if after ſuch recital of the dem 
they had confirmed the land to the leſſee for fifty years only, N 
had been a good confirmation for fifty years only, and no { 
repugnancy in the confirmation : and ſo, if the demiſe had d 
of thirty acres, they might have confirmed the leaſe as to one! 
more acres, or might have confirmed all, or part, on conditdl 
Anda diverſity was taken between a bare afſent without any 8 
or intereſt, and an aſſent coupled with a right or intereſt ; for 
termor, who is to perfect an act by his attornment, cannot a5 
for a time, nor upon condition, nor for part of the thing gia 
but it ſhall enure abſolutely to all, becauſe he having but 3 

right cannot qualify or apportion it; but the biſhop, who b 
tron, and the dean and chapter, have an intereſt in the parent 
or prebend, and every part of it; for the patron hath / confer 
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ind a releaſe to the patron of an annuity in the time of vacation is 
ood, and the patron and ordinary may charge the glebe in the 
ime of vacation, and therefore having an aſſent clothed with an 
tereſt may qualify it as they pleaſe. Another difference was 


ſigns i 
by ti 


ent uns 


Ment ken in the caſes before-mentioned between a leaſe for years and 
< to i eſtate of freehold or inheritance. For if a parſon or prebendary 
mug e a leaſe for years, confirmation may be made of the land, as 
uccelly us been ſaid, for a leſs number of years, or of the leaſe for a leſs 
ly fender of acres; for the years or acres are ſeveral, although the 
ch co aſe or term, or land are one; ſo that if a leaſe be made for five 
5 90 ears, rendering 20/. per annum rent, the years are ſeveral, ſo that 


n action of debt will lie for the rent every year. But if a parſon 
r prebendary before the ſtatutes had made a leaſe for life, a gift in 
il, or a feoffment in fee, and confirmation had been made of the 
nd to the leſſee, donee, or feoffee for an hour, this would be 
bod for ever; for the freehold or inheritance paſſing by one and 
eſame livery, is entire, and then the confirmation, which is an 
t of leſs notoriety, cannot break or divide it; for ſuch confirma- 
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nt in th 
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onfirmig 


. a on being an aſſent to an act which paſſed the whole, muſt extend 
1 ** the whole which paſſed by the act. 
n predid 


_ What Eſtates they who make ſuch Confirmation are to have. 


uitra, s to the eſtate they who make ſuch confirmation ought to Comp. In- 


years; i ne, to make the leaſe effectually binding upon the ſucceſſors, umb. 373+ 
mere, Mis regards chiefly the patron, whoſe advowſon or right of 
leaſe 0f tronage, being a temporal inheritance, and conſidered as ſuch, is 
my de governed by the ſame rules as other temporal inheritances 


; and therefore his confirmation, being in nature of a charge 

; dean Won the advowſon, is to be directed by the eſtate which he hath 

ner, it ug the advowſon, and can continue no longer than that endures. 

erally, Therefore, if the patron be but tenant in tail, or tenant for life, Co. Lit. 
enty per confirmation ſhall bind only ſuch incumbents as come into the Roll, Abe 
m that March during his own life: and accordingly it was agreed, by 480. 
whole and Dodderidge, that if a parſon makes a leaſe for years, Roll. Rep. 
only, © och is confirmed by the patron and ordinary, the patron being we 
irmation | nt in tail, and the patron and parſon both die, and the iflue in 3 = 
of (ere! doth preſent another, his preſentee ſhall hold the rectory diſ- 

dhe den Wireed of ſuch leaſe. And alſo they agreed, that although the 

rs only, p K m tail, after a preſentation, levies a fine, yet the preſentee of 

and - J conuſee, when the church becomes void again, ſhall hold it 

iſe ha J arged ; becauſe the confirmation was defeated by the pre- 

as to tion of the iſſue in tail before the fine levied. But if the 


n copy on, tenant in tail, diſcontinues the eſtate- tail, the leaſe con- 
m_y ed by him ſhall ſtand good during the diſcontinuance : or if 
w_ "i eſtate- tail be barred, it ſhall ſtand good for the whole term: 
ca 


b che eſtate of the patron, in reſpect whereof the eſtate was 

hing 8! | Yoidable by the preſentee of the iſſue in tail, is become an 

ng but , te and unavoidable fee. | 

„ who 1 e the patron had a conditional eſtate in the advowſon, and co. Liz 
the = Marm a leaſe of the parſon's, and after the condition is 350. » 
2 car | af 6 broken, 
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broken, this defeats alſo his confirmation, ſo that the ſueceedi 
incumbent ſhall not be bound by it; for his confirmation, which yi; 

was in virtue of, and derived out of his eſtate in the advowſoyWif pre 

could not be more laſting than that eſtate itſelf was. or 

Dyer, 252. If the chaplain of a chantry or free chapel, that was a donating quid 
Roll. Abt. had made a leaſe for years before the diſſolution of chantries, ai but 
mr the patron of the chapel, being ſeiſed of the patronage in tail, hal T 
confirmed it, this ſhould not have bound the chaplain of the iu dre 

in tail; becauſe the tenant in tail could not, by any act of his, bind wa 

the iſſue in tail after his death : and in ſuch caſe, if the patronm will 

of the donative came to the king, by the ſtatute of chantris WM :roic 

neither the king, nor his clerk, ſhould be bound by the ſaid lea ſente 

But if the donor had levied a fine after the confirmation, by which We: 


the iſſue in tail was bound from avoiding the leaſe, the king a preſe 
ſhould be barred: and as the iſſue in the other caſe would ed, t! 
have been bound, no more would the king, who comes in ſubjetM!caſe, 
to all the advantages or diſadvantages the iſſue in tail was capableſthe p. 


of, or liable to. | | confir 
Roll. Abr. Tf tenant in tail of an advowſon, and the ſon and heir apparenyWWMbiſho; 
$42. join in a grant of the next avoidance, and after the tenant in u dean, 
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dies, the ſon ſhall avoid the grant, becauſe he hath nothing in the 
advowſon at the time of the grant made. | 
Dyer, 72. b. If a parſon make a leaſe for years, and there be three cops 
* ceners or tenants in common, who are patrons, all ought to ja 
Lancatte, „, in the confirmation, elfe it will not bind the next incumbent 
Lucas, becauſe they are all but one patron ; per Cote: but if there be 
compoſition to preſent by turns, guære, if a leaſe confirmed by hin 
that hath the next turn when the church voids, ſhall not be good 


to bind his preſentee ? But in the firſt caſe [v/z. the caſe in Dye 


sit is held, that if one of the patrons, and the ordinary, confirm erer 
leaſe, and the parton dies, and then the ordinary collates by lap And th 
this confirmation by the one patron is good, and that the collas ot the 


nean a: 
df the [ 
nly afli 
e-ſ1mp 


ſhall not avoid it; and this is ſaid there to be adjudged upon la 
and good argument, and the caſe cited for it is Lancaſter 
Lucas; which does not appear to be adjudged in Leonard, buti 
here ſaid to be adjourned ? ergo quere cauſam ; for the ordins 


hath no intereſt, but preſents in right of the patron, and therelongiu gat 
his clerk ſhall be ſo far bound, and no farther, than the clerk calon x 
him who ſuffered the lapſe ſhould have been, But Popham argue m- 


atton, 
d to be 
mation 
ent ; {i 
ght to 
aVe any 
reſent 2 


that this title of lapſe was an intercſt in the ordinary, and not 
authority only, and then all who come in under that intereſt 

be bound by the ordinary's confirmation of the firſt leaſe: and! 
ſaid, that at the beginning, the patron was not reſtrained to 
time to preſent his clerk, but the ſix months were appointed, 
the inſtance and ſuit of the ordinaries, by a canon confirmed | 
the council of Lateran; before which tune the ordinaries had n 


any lapſes ; but after the ſaid canon they had an intereſt, ul nd reve 
the civilians call intereſſe caducum & conditionale ; and it is ſuch Mplete 
intereſt, that if the biſhop dieth before collation or preſentm® * 

ſo as the temporalties come to the king, the king ſhall pr = 
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If the huſband and wife, patrons of a church in right of the Dyer, 133 4. 
wife, confirm a leaſe made by the patron, yet this ſhall not bind the Roll. Abr. 
preſentee of the wife, if ſhe ſurvives her huſband, nor her heirs, * 
nor their preſentees, after her death; becauſe the deed was void 
qu:ad the wife, being a feme covert, and the huſband had nothing 
but in her right, which died with him. 

Though he who confirms as patron hath, a fee-ſimple of the Moor, 67. 
adyowſon in him, yet if, before he confirms, he hath granted 5. 
away the next avoidance, his confirmation of the preſentee's leaſe 133. a. 
will not be good to bind the preſentee of the grantee of the next Cr. Car. 
avoidance, unleſs ſuch grantee doth alſo confirm; and if the pre- 
ſentee of him that hath the next turn doth enter and avoid ſuch Roll. Abr. 
leaſe (as he well may) and then dies, and the patron of the fee 280. 
preſents a new incumbent, who is admitted, inſtituted, and induct- yo ary 
ed, this new incumbent ſhall hold the benefice diſcharged of the 1 36. 
leaſe, as his predeceſſor ſhould have done, though he came in by Hob. 7. 
the preſentation and admiſſion of the patron and ordinary, who 
confirmed the leaſe. So, if the biſhop were patron in right of his 
biſnoprick, and after ſuch leaſe made by the parſon, the biſhop, 
dean, and chapter had granted the next avoidance to another, and 
then after they had all confirmed the leaſe; yet upon the incum- 
bent's death, if the grantee of the next avoidance preſents, and the 
clerk is admitred, inſtituted, and inducted, and avoids the leaſe, it 
ſhall never take place againſt any ſubſequent incumbent, though 
he come in by the ſame patrom ho confirmed ſuch leaſe. The 
reaſon of theſe caſes is, becauſe the grantee of the next avoidance, 
and his preſentee, come in by title paramount the making or per- 

Qing of ſuch leaſe z and the preſentee, or parſon, having the 
hole fee in him, when he had once defeated the leaſe, it ſhall 
ever after revive or take place againſt any ſubſequent incumbent. 
And though Littleton ſeems to be of opinion, that the parſon hath 
[ot the right of the fee-ſimple in him, yet he explains himſelf to 
dean as to the bringing of a writ of right; for otherwiſe it is the act 
it the parſon which charges or gives, and the patron and ordinary 
miy aflent, and then the leaſe being avoided by him who hath the 
ce· mple of that land which was fo leaſed, it can never after be ſet 
p again, being totally defeated by his title paramount. Another 
calon may be, that having granted the next avoidance before ſuch 
cale made or perfected, the grantee is now become the preſent 
ton, and ought to concur in all acts whereby the poſſeſſion 
to be charged: for ag before ſuch grant, the patron's con- 
mation, who had the ole fee in him, would have been ſuſſi- 
nt; 10 now, having granted away part of that fee, the grantee 
upht to join likewiſe, ſo that the confirmation may be by all who 
de Wy intereſt in the parſonage, as well thoſe who have the 
reſent and poſſeſſionary intereſt, as thoſe who have the future 
nd reverſionary intereſt ; ſince otherwiſe the confirmation is not 


2 and the leaſe is then liable ta avoidance for want 
lereof, 


If a church be full of a parſon, and after another be made par- Roll, Abr. 


" 2nd inducted, and h ke a | lich is con- J. 
» and he make a leaſe for years, which is con- 4.6. 
LV, med 
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Roll. Abr. 


407: 


9 H. 6. 34. 
10 H. 6. 11. 


Vegg . 120. 


9 H. 6. 33, 
34 
Roll. Abr. 


439. 


Dyer, 244. 
Plow. 400. 


Co. Lit. 
3 LD 


Co. 155 2, 
10 Co. 48.2 


Ss. Lit. 


300. b. 
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firmed by the patron and ordinary, yet the leaſe is void; beeauſe hi 
he who made it was not parſon, the church being full before. part 
So, if a church be void, and one enter and occupy of his own or a; 
wrong, without any preſentation or inſtitution, and occupy a {Wa co: 
parſon, and make a leaſe for years, which is confirmed by the Bi follo 
patron and ordinary; yet this is void, becauſe the leſſor was no If 
incumbent} for none can be parſon or incumbent without preſents. Wattor 
tion or collation. So, a leaſe by a parſon, vicar, prebendary, & Wtrms 
before induction or inſtalment, though confirmed, ſhall not bind {Wthoug 
the ſucceſſor, becauſe till then they have nothing in the temporal tion « 
poſſeſſions. as be 
But if a church be void, and one preſent by uſurpation, and the 
incumbent of the uſurper, after admiſſion, inſtitution, and indue- 
tion, make a leaſe for years, which is confirmed by the uſurper 2 
patron, and by the ordinary, and after, in a guare impedit, the true 
patron recover, and remove the incumbent ;'yet it ſeems the leaſe 
ſhall ſtand, becauſe there was a patron de facto, who made and 
confirmed ſuch leaſe; and the parſon coming in by all the ſo- 
lemnities of law when the church was void, the people could take 
notice of no other, and therefore all acts done by him, and legally 
confirmed, are good. But Rolle cites this caſe, that the ſuccetkr 
of the rightful patron, after recovery, ſhall avoid ſuch leaſe, be- 
cauſe it was not made or confirmed by a rightful parſon or patron; Rurolm 
ideo quære? | he bif] 
King Ed. 6. being patron of a church full of an incumbent, H Me lea 
his letters patent grants the advowſon to the biſhop of Cπ. ‚öỹꝑR So, 
and Litchfield and his ſucceſſors, and grants that, after the avoid-WW:rion : 
ance of the church by death, reſignation, or otherwiſe, the ſaWranted 
biſhop, and his ſucceſſors, ſhould hold the ſaid church in proprivW*ilor, | 
ſus; the biſhop after, by indenture, makes a leaſe for forty yea ence p 
to begin at ſuch a time as the ſaid parſonage ſhould come to d d, it 
hands of him, or his ſucceſlors, by death, reſignation, or otherwiſe; {ontirm 
and this is confirmed by the dean and chapter; the biſhop dies;}{Wonirm 
then the incumbent dies; and the ſucceſſor of the biſhop enten be- 


being 


and makes a leaſe for twenty-one years, &c. And by the juſtice fore i! 
it was held, that the firſt leaſe was abſolutely void ; for the leurs a g 
had nothing in the parſonage impropriate during the life of i So, w 
incumbent, and he ſurvived the lefior, and therefore he col Mnfrme 
never take effect: and it could not be good by eſtoppel; becaulP'2s held 
the truth of the caſe appeared in the indenture of leaſe itſelf, thi do, w. 
he had nothing during the incumbent's life. This caſe furtbehngrme 
proves, that the whole fee is in the preſent incumbent; and, as! l, the c 
the caſes before-mentioned, the avoidance of a leaſe by the preiepyee alle 
incumbent ſhall be an avoidance of it for ever; ſo in this calc, r or at 


want of the preſent incumbent's joining, the leaſe ſhall nei 
ariſe, 


4. At what Time ſuch Confirmation is to be made. 


As to the time of confirmation, generally ſpeaking, it 5% 


material, whether it be before or after the making of the " 
; wk 
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ecauſe N which is to be ſo confirmed, ſo it be made in the lifetime of the 

& 1% parties who make the leaſe ; for the confirmation is but an aſſent 

is own or agreement by deed to the making ſuch leaſe or grant, and not 

upy a WT: confirmation of the eſtate itſelf, as will appear more fully by the 

by the WY following caſes and diverſities. 

Was 10 If a diſſeiſor makes a charter of feoffment to A. with a letter of Co. Lit, 

eſent> attorney to deliver ſeiſin, and, before ſeiſin given, the diſſeiſee con- 2 

ry, e Wires the eſtate of A., or the deed made to A., this is clearly void, 1 

ot bind though livery be made aſter ; for this muſt enure as a confirma- Biſhop of 

mporil {tion of the eſtate, which cannot be good before the eſtate paſſed, Rocheſter's 
2s before livery it did not. But if a biſhop had made a charter 

and the Wo! feoffment before the ſtatutes with a letter of attorney, and the 


| induc- dean and chapter, before livery, confirm the deed, this is a good 
arper u {Mſconfirmation, and livery made after is ſufficient. So, if the biſhop - 
the true lad granted a reverſion, the dean and chapter might confirm the 


deed or grant before attornment. 
ade au So, if a biſhop at the common law had granted lands by deed Co. Lie. 

| the fo- eo the king, and, before enrolment, the dean and chapter, by their 1 
uld take MMeced, confirm the deed of the biſhop, and after the deed of the — 15 

d legally ¶Mbiop is enrolled, this is a good grant and confirmation; becauſe, Palm. 466, 

ſucceſſor Is to the biſhop, it was a perfect deed, and therefore capable of as 
eaſe, be- N being confirmed; though to enable the king to take, there wanted ge. : 
- patron; {ſenrolment, which might be at any time after. The ſame law, if 


ne biſhop had made a leaſe for years to the king, confirmation of 


he leale 


$ 


abent, by We leaſe before enrolment would be good. 

Cen So, if the patron and ordinary had by deed given licence to the co. Lit. 
he avoid: tion to grant a rent-charge out of the glebe, and the parſon had 300. b. 

, the (al ranted it accordingly, this was good, and ſhould bind the ſuc- 0. 2 
n prepriutrlor, though it was not a confirmation ſubſequent, but a li- 7 H. 4. 15. 
rty yeath ence precedent. | Bro. Nov. Caſes, 201« 
ne to the fl o, if a biſhop makes a leaſe for years at this day, which needs Owen, 33. 
cherwiſe ;{Wonirmation; and the leaſe is made on the ſecond of May, and 

hop dies; mirmed on the firſt of May, this is a good leaſe, by Catlin and 

op enter ; but Wray objected, that a leaſe cannot be confirmed 

he juſtice tore it be made; to which they replied, that the aſſent before 

the lea a good confirmation of the leaſe made after. 


life of o, where a biſhop made a leaſe the ſecond of May, which was 


he cod nürmed the third of May, and ſealed the fourth of May; this 

1; becaulF= held a good confirmation. | | 
itſelf, tu e, where the deed of confirmation bore date before the deed 2H. 6.'8. * 

ſe furtbWnfrmed, but by agreement the deed confirmed was firſt deliver- Ng: 
and, 35 Fs the confirmation was held good; for a confirmation is but a Doo 106. 


the preſen 
is caſe, lc 


ſhall 8&9 


ere aſſent by deed to the grant, and therefore may be either be- 

Ire or after the grant or leaſe itſelf, or at the time of the leaſe or 

9k, as, if a parſon makes a leaſe, with the aſſent of the patron 

ic ordinary, this is a good confirmation ; and ſo where the dean 

der are to confirm likewiſe, if their reſpective ſeals are 
ed. 


1 
T 


ade. 1 * 

7 And yet it hath been holden on the contrary; that if a confirm- Roll, Ar. 
g, it ö en de made and delivered before the grant or leaſe to be con- — "yp 
ff the hes I 2 firmed, * 
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firmed, that this is not a good confirmation; and though, aſter the 


arc 
grant or leaſe, the deed of confirmation be delivered again, yet mac 
that will not make it good, for that it was a deed by the firſt de. alie 
livery; and the ſecond delivery will not make it good as an aſſent, B 


becauſe the affent ought to be by deed, and the firſt delivery wa tion 
void. But that confirmation may be made before the grant ot firm 
leaſe be confirmed, the other caſes are expreſs, and the reaſon of of t] 
the thing ſeems likewiſe to make for it; for the confirmation being amo 
nothing but an aſſent or agreement that the biſhop or parſon then 
may make ſuch leaſe, c. when this aſſent appears under ſeal, and in tl 
a leaſe, &c. made purſuant to it, there can be no reaſon to impeach Bi 
the leaſe after, which has all the ſanCtion that the law require by th 
viz. the concurrence and aſſent of the perſons appointed by lay WF and 1 
to that purpoſe, and before or after are only circumſtances of time, ¶ ceſſo 
which ſeem not material when the aſſent, which is the ſubſtance, WF him 
ſuthciently appears. | make 
Moor, 66. 'Thereſorc, if a biſhop makes a leaſe for twenty-one years 2. duly 
pl. 180. cording to the ſtatutes, and after makes a concurrent leaſe for aw 1 
years of the fame land to another, and after, before any confirm» of ſu 
tion of the ſecond leaſe, the biſhop makes another concurrent leak Wi the le 
to a third perſon, which is immediately confirmed, and aſter tix 
ſecond leaſe is confirmed alſo ; in this cate the ſecond leaſe ſhall b J. H. 
good and effectual by the confirmation, although the laſt leaſe wa 
confirmed before it, becauſe the confirmation adds nothing to it 


nor conveys any intereſt, but only makes it more perdurable and 1 He 
- effcctual. =” 
g co. 15. And upon this reaſon it hath been adjudged, that leaſes made wy 
err before 13 Eliz. c. 10. for more years than are allowed thereh | * 
Co. Eliz. 18. being confirmed aſter the ſaid ſtatute, are good, and ſhall bind n n 
Higgins v. the ſucceſſor; for the confirmation is only an aſſent, and when 5 
— 5K 38. is made relates to the making of the leaſe, which being before tht * r 
Cro. Jac, 53. ſtatute, remains at common law, and, by conſequence, binds the — 
14 ſucceſſor: alſo, ſuch confirmations being only to perfect lealts 17 
1 made before that ſtatute, are not within the intent thereof. A 0 . 
5 Cro. Eliz2z So, where an archdeacon, impropriator of a parſonage, 12 H a6 e 
430. let part of his glebe for fifty years, and the biſhop, patron of thal ** 


626. f archdeaconry, and the dean and chapter, 15 Elia. confirmed te 
Sir Edward leaſe, and then the archdcacon died; it was held, 1. That t. 
Denny and ſtatute 1 Eliz. c. 19. extended only to the immediate poſſeſſions 
Eakinital. . , | 

, the biſhoprick, and here the land let was not any part of the pv 


ſeſſions of the biſhoprick, but of the archdeaconry ; and the coy , * 
firmation, though it is neceſſary, yet at moſt it amounts only to A 85 
aſſent, and the intereſt paſſes from the archdeacon and not fro 

the biſhop. But if the biſhop had been diſſeiſed of any of the po E EI 
ſeſſions of the biſhoprick, and aſter had confirmed the land to tn ay 
diſſeiſor, this would not bind his ſucceſſors, becauſe here the 0" c. 17, | 
firmation paſſed an intereſt, and without ſuch confirmation vo ren 
biſhop himſelf might have entered and reſtored the poſſeſhov, 2 church 
no act of his fingly can bind his ſucceſſor, 2. It was adjv&"W rick; « 
that this confirmation, though after 1 3 #/iz. c. 10, ſhould bind oer o 
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archdeacon's ſucceſſor, becauſe the leaſe to which it relates was 
made before the ſtatute, and that ſtatute reſtrains only from 
alienating, not from confirming. 

But if a biſhop, parſon, or any other ſole eccleſiaſtical corpora- Co. Lit: 
tion, makes a leaſe for years, which needs confirmation, this con- _ 
firmation ought to be made in the life and during the-incumbency — — 
of the leſſor; for aftex his death, reſignation, deprivation, or other 4 Leon. 78. 
amotion, the leaſe is become void for want of confirmation; and 3 a 
then confirmation made after cannot revive it, though it be made contrary! 
in the vacation before any ſucceſſor comes in. held by e 

But if a parſon makes a leaſe for years, which is not confirmed 5 Co. 1 
by the biſhop or patron then in being, but by the ſucceeding biſhop Er9+ Car- 
and ſucceeding patron, this is a good leaſe, and ſhall bind the ſuc- * 
ceſſor, becauſe the leaſe was abſolutely good againſt the parſon 
himſelf who made it, and the confirmation was only neceſſary to 
make it binding on the ſucceſſor ; and in this caſe, the leaſe being 
duly confirmed during the incumbency, had all the ſanction the 
law requires; for there is no prefixed time for the confirmation 
of ſuch leaſes, ſo it be made during the life and incumbency of 
the leſſor, 
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3. How far a Regard is to be had to the true naming of the 
Corporation or Perſons who confirm. 


Herein we ſhall only obſerve, that corporations aggregate, as Bro. tit. 
dean and chapter, mayor and commonalty, warden and fellows, — 
Ec. may make or confirm leaſes, without expreſſing either the 2 
chriſtian or ſurname of the dean, mayor, warden, Sc. becauſe 11 Co. 21. 
in their politick capacity, as a corporation aggregate, they con- mp 
tinue always the ſame, and are ſaid never to die: but in leaſes or But for this 
confirmations by a biſhop, dean, mayor, {. or other ſole corpora- vide head of 
tion, both their chriſtian and ſurname, or at leaſt their chriſtian - wg 
name, ought to be expreſſed, becauſe they are ſubject to death 
and ſucceſſion, c. and therefore muſt be particularly named 


to you whoſe leaſe, &c. it was; and ſo ſome hold too in the firſt 
Cale. 


(H) Of void or voidable Leaſes by Eccleſiaſtical 
Perſons : And herein, 


1. Againſt whom Leaſes not purſuant to the Statutes, or other- 
wiſe defeCtive, are void or only voidable. 


PERE it is to be obſerved, that if 2 biſhop grants the next Cro. Eliz. 
avoidance of a church, which is not warranted by 1 Elia. 44% 
t. 10. Sy . 1 A . 4 nd. 241. 
9. becauſe it is a thing which lies merely in grant, out of which $2. 119. 
"0 rent can be reſerved; or makes a leaſe of the advowſon of a 3 Co 58. 
church; or grants an annuity out of the poſſeſſions of his biſhop- e = 
i; or makes a leaſe of tithes for three lives, or a leaſe of any 1— 
Mer of his poſſeſſions, not purſuant to all or any of the eight 164. 
les before-mentioned yet in none of theſe caſes is ſuch leaſe or —— 


207. 690. 
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Hard. 326. grant void or voidable by the biſhop himſelf who made it, but 6 . 
Co. Lit. mains good againſt him during ſuch time as he continues biſhop the 
9 59. b. But as to the ſucceſſors of the biſhop, ſuch leaſes or grants 25 ſel 
2 Leon. 138. void or voidable, as the caſe happens to be, as will appear here. For 
338 after. And the reaſon ſuch leaſes or grants are good againſt the if cha. 
169 ”" biſhop himſelf, who made them, is, becauſe _—y were ſo at the 1 
Keb 12. common law, and whe ſtatutes were made only for the benefit « oft 
* Co. 73. the ſucceſſors, that they ſhould not be bound by thoſe acts of thei iſ yt 
predeceſſors, which might turn to their prejudice and diſadvantage; WW '*'"* 
but not to give the biſhop himſelf power to avoid or derogate fron Wi 5**< 
his own acts, which would be againſt all rules both of law au void 
equity, and therefore was not within the meaning of the fail ſame 
ſtatutes; for then he would be empowered by act of parliament but! 
to do wrong to other perſons, which it cannot be preſumed the they 
parliament intended to allow. | mad 
Roll. Rep. So, where a biſhop, by deed enrolled, gave lands to d e 
* queen, without the conſent of the dean and chapter, yet it I Can 
held, that this was good againſt the biſhop himſelf who made "oy 
ſuch gift. | 
Brownl. 21. $0, for the reaſons beſore-mentioned, though the 13 Elia. c. 16 at 
oor, $75. ſays, that all leaſes, gifts, grants, &'c. made by any perſons u © 
2 Brownl. . . . . and f 
734. 158. corporations therein mentioned, contrary to the tenor of that a, * 
Co. 60. ſhall be utterly void and of none effect to all intents, conſtruction ˖ 1 
om _ and purpoſes ; yet it hath been adjudged, that a leaſe made by a Aa 
46. „ dean and chapter againſt the ſaid ſtatute ſhall not be avoided, not wk 
| any covenants therein contained, during the hfe and continuance ra, 
of the dean that made the leaſe; ſo that if my have made a leak | 2 
for years of any of their poſſeſſions, and before the expiration due 
thereof made a concurrent leaſe alſo for the ſame lands, and ther = 
make a third leaſe for lives with expreſs covenant, that the grantee 4 y 
for lives ſhall enjoy the land againſt the ſecond or concurem 13 
leaſe; and grantee for lives being in poſſeſſion is evicted, ant Arp 
brings covenant againſt the dean and chapter; in this caſe, thoug! . 
the leaſe for lives be void by the 13 Eliz. c. 10. yet it was agree af 
by the juſtices, that becauſe the dean who made the leaſe for thre If + 
| lives was living, and continued dean at the time of the n n of 
g ble 4 £9 the leaſe was not void, and, by conſequence, an action was we into hi 
1 for Yale mw maintainable againſt the dean for breach of the covenant therel * 
. H 4 contained. g ber thi 
A. LA. 4. L e So, where a maſter and fellows of a college, by deed enroll teat 
3 made a leaſe for years, not warranted by that ſtatute, and alte 5 Qi . 
7, wards ſuffered a fine, and five years to paſs without chm <4 
28 . . . . on⸗ | 
though this was void againſt the ſucceeding maſter, yet by e "Si 
ſtruction the leaſe and fine were held good againſt the colkp or dojr 
(though it be a corporation aggregate that never dies,) during And th 
life of the maſter, who was party to the leaſe, and made ace. of 
claim; becauſe he was the head and principal part of the c tine, b 
poration. | | ber fo alter ſe; 
Hetley, 24+ 80, if a dean, archdeacon, prebendary, parſon, or other ber the 
Co. Lit. corporation, make leaſes of their ſole poſſeſſions, not 2 of le 
hs. In- by the ſaid ſtatutes, yet they ſhall bind themſelves _—— 1 
eumb. 380. ; 5 : 
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whole time, becauſe the ſtatutes were made to provide chiefly for 
the benefit of the ſucceſſors, and not to relieve the parties them- 
ſelves againſt their own acts or grants; though it was held by 
Pipham, that if a parſon made a leaſe without reſerving any rent, 
that this ſhould not bind even himſelf ; but quere? 

But where there is a chapter that hath no dean, as the chapter Mod. 204. 
of the collegiate church of Southwel!, there, grants or leaſes made 2 Mod. 56» 
by them contrary to 13 Eliz. c. 10. are void ab initio againſt them- 2 — 
ſelyes: and ſo, of leaſes or grants by any other corporation aggre- 3 Co. $0. 
gate, who have no head or principal perſon ; for they muſt be either Ce. L. 
void ab initio, or good for ever, becauſe they continue always the 3 
ſame, and one has no ſuperiority or power more than another: 
but in caſe of a dean and chapter, maſter and fellows, c. though 
they are a corporation aggregate, and never die, yet leaſes or grants 
made by them, contrary to the ſaid ſtatutes, ſhall bind during the 
time of the dean, maſter, &c. who was party thereto, becauſe ſuch 
dean, maſter, &*c. who are the head of the corporation, are ſubje 
to death and ſucceſlion, as other ſole corporations, and therefore 
ſhall have no aid from the ſtatute to avoid their own leaſes ; but 
only their ſucceſſors, for whoſe benefit the ſtatute was made, to- 
gether with the chapter. But if the dean and chapter, maſter 
and fellows, c. were all equally ſeiſed, and the dean and maſter 
ſolely ſhould make a leaſe, though it were in all reſpects warranted 
by the ſtatutes, yet this leaſe ſeems void ab initio at common law, 

cauſe the dean, maſter, &c. had no ſole ſeiſin whereof to make 

any leaſe at all; but the chapter in the one caſe, and fellows in 
the other, having an equal eſtate and intereſt, ought to have joined 
in ſuch leaſe or grant, and for want of their joining, ſuch leaſe or 
grant ſeems void at common law, as it would be for a miſnomer, 
&c, and then the leſſee cannot hold it againſt the dean and chap- 
ter, if they ſeek to avoid it. 

As leaſes and grants, not warranted by the ſtatutes, are not Dyer, 23g. 
void againſt the leſſors and grantors themſelves, ſo neither are 
leales or grants made without due confirmation, where confirma- 
ton is neceſſary, but only. by the grantor's death or amotion. 

If a biſhop makes a defective or voidable leaſe or grant, not 7 Co. 7. 
only the ſucceſſor, but alſo the king, when the temporalties come The Earl of 
to his hands, may take advantage thereof, by avoiding it during 2 l 
the vacancy of the biſhoprick, in privity and right of the biſhop. 
but this ſhall not ſo abſolutely avoid the leaſe, but that the ſuc- 
celing biſhop may make the ſame either good or void, at his 
election, as to himſelf; and this either expreſsly, as by actual 
4greement to the leaſe or grant of his predeceſſor; or implicitly, as 
by acceptance of rent incurred after the death of his predeceſſor; 
or doing any other acts, which amount to an agreement in law. 

And therefore this differs from the caſes before put, where avoid- 
ace. of a leaſe by a parſon ſhall avoid it, not only for his own 
ume, but alſo againſt all his ſucceſſors; ſo that they can never 


alter ſet it up again, or affirm it by any act of theirs whatſoever : 


1 the parſon hath the whole fee-ſimple in him as much as any 
" lis ſucceſſors can ever have; and therefore when he once 
| I 4 avoids 
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avoids the leaſe, as to the whole fee-ſimple which he hath, l $ 
avoids it for ever, ſo that it can never after revive ; but the kin vere 
hath not the fee-ſimple in the temporalties, but only the cuſtowMthcir 
or guardianſhip of them during the vacation of the biſhopricd, er., 
which is but a temporary and qualified intereſt; and therefor ore 
what he does ſhall not be binding on the ſucceſſor. But if the them 


ſucceſſor himſelf avoids ſuch leaſe or grant, then it is the ſane 
with the other caſe, and no ſucceeding biſhop after can revive a 
ſet it up again, becauſe it was avoided by one who had the whak 
fee-ſimple and eſtate in him. 

But here a difference is to be obſerved betwixt ſuch leaſes x 
are actually void by the death, &c., of the leſſor, and ſuch as ar 
only voidable. And here again we muſt diſtinguiſh; 1. Betwer 
the perſon leaſing. 2. Between the things leaſed, and the leafs 
themſelves. And becauſe the common law, with reſpect to thel 
diſtinctions, holds good ſtill, where the ſeveral ſtatutes before 
mentioned are not purſued, we ſhall conſider how the comma: 
law ſtood in theſe particulars, which, together with the reaſon 
thereof, will ſhew how the law is at this day upon the ſtatutes, 

The firſt diſtinction to be obſerved is between the perſons lea 
ing; that is, between ſuch ſole corporations as had the whole fe- 
ſimple abſolutely in them, as biſhops, abbots, &c., and ſuch ſo 
corporations as were looked upon only to have a qualiſied fee 
ſimple, as parſons, vicars, prebendaries, provoſts in cathedri 
churches, and others who were preſentative or collative, and nd 
elective. 

As to leaſes by parſons, vicars, c., if by the common law an 


are rel 
the ſui 
r hve 
ſolemn 
muſt b 
and by 


rent, o 


of theſe had made a leaſe for years of any of the poſſeſſions Ems 
their church, without confirmation of patron and ordinary, u 
ſuch leaſes by their death, or other avoidance, had become ab, ar 
lutely void without entry or other ceremony, ſo as no acceptancſſe tan 
of the rent, or other act done by the ſucceſſor, could affirm oF But 
make them good or binding over againſt themſelves. But lea ert 
for years by biſhops, abbots, &c., though without confirmation d up; 
the dean and chapter, or aſſent of the convent, were not abſolute) e to 
determined by their death, &c., but continued good till ſome ke, re 
done by the ſucceſſor to avoid them: for they have, and alwaF<cpts 
were allowed to have, the whole fee-ſimple and inheritance® be leaſe 
their poſſeſſions in themſelves ;z and therefore, before the thi vith 
council of Nice, anno 710, might by their ſole alienation, without abſol 
the confirmation of the dean and chapter, have bound their he pren, 
ceſſor for ever: and though by that council ſuch alienations 35 wceſſo1 
reſtrained, as hurtful and injurious to the church, and the c eri 
firmation of the dean and chapter made neceſſary; yet this is le 
guad binding the ſucceſſor ; for the fee-fimple continues till anti: 
them; and therefore leaſes for years made by them ſubſiſt alt4Wytan 
their death or removal, as they would do, if they had been mufs, it 
by a tenant in fee of any lay poſſeſſions, till the ſucceſſor comes e. 1 
avoid them by aid of the canons made at that gggpcil, which ba - 7 

4 alt 


received a ſanction from our law. | 
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So, it was in caſe of abbots, priors, or deans, &c., where they Vide the au- 


were ſole ſeiſed; if they had made a leaſe for years of any of thorities 
their poſſeſſions, this had not abſolutely determin Jaber 
Sc., becauſe they had the whole fee - ſimple in them; and there- 

fore ſuch leaſes continued good till the ſucceſſor came to avoid 


by their death, 


hem, for want of confirmation of the perſons ſubſtituted by law 
or that purpoſe. 


Therefore, where a prebendary made a concurrent leaſe for years Hard. 156. 
Sir John | 
Thorough- 
good and 
Sir H 
— 


lean and chapter, it ſeems to be allowed, that this was not abſo- 
utely void by his death, c., but only voidable; and then acceptance 
pf the rent by the ſucceſſor would make it good during his time: 
or leaſes not warranted by thoſe ſtatutes remain at common law, 

hich makes them only voidable, not actually yoid upon the death, 
&c, of the perſon who makes them. 

The ſecond diſtinction to be obſerved is, between the things 

kaſed and the leaſes themſelves. 

t has been before obſerved, that leaſes for years by parſons and 
cars determine abſolutely by their death, without entry, or other 
eremony 3 but if they make a leaſe for life or lives, and die, or 
are removed, yet the leaſe continues good till ſome act done b 
the ſucceflor to avoid it: the reaſon is, becauſe ſuch leaſe for 2 
r lives being an eſtate of freehold, could not paſs without the 
ſolemnity of livery and ſeiſin; and therefore to defeat that, there 
muſt be an aCt of equal notoriety, viz. the entry of the ſucceſſor ; 
and by conſequence, if the ſucceſſor before ſuch entry accepts the 
tent, or does any other act ſignifying his conſent to ſuch leaſe, this 
lurms the ſame during his time, ſo as he can never after avoid it, 

becauſe it was only voidable, not actually void by the leflor's death, 
Fc, and, conſequently, capable of an — And the law is 
he tame at this day, as to things which lie in livery. 
But as to things which lie in grant or prender, there ſeems a 
verſity between the common law and the law as it ſtands at this 
ay upon the before-mentioned ſtatutes : for if a biſhop makes a 
tale for lives of a portion of tithes, or other things not manur- 
idle, reſerving the ancient rent, and dies, &c., and his ſucceſſor 
ccepts the rent, yet this acceptance ſhall not bind him, becauſe 
te leaſe was abſolutely void by the biſhop's death, &c., who made 
without entry, or other ceremony. And the reaſon of its being 
d abſolutely void is, becauſe the things leaſed lying only in grant 
n prender, no rent could be thereout reſerved, recoverable by the 
cefſorz for diſtrain he could not, becauſe there was nothing 
werem a diſtreſs might be taken; and an action of debt would 
Kt lie (a), becauſe the leaſe being for lives, no action of debt was (a) But by 
namtamable till after the lives ended; and therefore ſince his 5 Geo. 3. 
eptance of the rent due at one day will not enable him to ſue i hon ie 
an, it afterwards denied, he ſhall not be bound by ſuch accept- upon ſuch 
ce. But if the tithes, or other things lying in grant, had been les for 
for years, there, the ſucceſſor's acceptance of the rent would . 
we bound him during his time, becauſe, then, he might have an 
vu of debt for any arrears that ſhould incur after. And this 
coalituction 


Vide the 
books ſupra. 
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conſtruction ſeems to ariſe wholly from the ſtatutes before am wy 
tioned, which as appears before, were made wholly to provides ri 
the ſucceſſor, that he might not be impoveriſhed or prejudiced 
the acts of his predeceſſor : for at common law all leaſes for hy 
or years, as well of things which lay in grant as of things wii 
lay in livery, were only voidable after the biſhop's death, &,, 
actually void: and herein the law at this day, as to biſhops, g 
pears to be the reverſe of the common law as to parſons, yi 5a 
Or., for as their leaſes for years were abſolutely void by nad n. 
death, &c., but their leaſes for life or lives only voiĩdable; folefffih.. 20 
the biſhops' leaſes for lives are abſolutely void by their death, &M...;. 
whereas their leaſes for years are only voidable by their ſueceſa gut: 
but quære, whether the common law made any ſuch diſtinctiu butt be 
to things in hvery and things in grant, either in caſe, of biſhsy 
or parſons, vicars, c.? for the only diſtinction taken notice of 
the books is, between biſhops, Sc., who had the whole fee ad 
Jutely in them, and parſons, vicars, Sc., who had only a quali 
fee; and between leaſes for years by parſons, vicars, &c., ur: ſuc 
leaſes for life or lives made by them. But it ſeems clear, that ceptar 
the law be fo at this day as to biſhops, when they make leals beer 
things in grant, ſo it is as to all other eccleſiaſtical perſons (ex: : 6.6: 
parſons, vicars, &c.), within the ſtatutes before- mentioned, Het 
leaſes for lives of things in grant determine abſolutely by “ 
death, for the reaſons before given; but leaſes for years of ul c _ 
things in grant are only voidable by the ſucceſſor, not abſoluſ tente 

void. But as to parſons, vicars, &c., leaſes for years made! on 4 
them, whether of things in livery or things in grant, determine ibn .. 
ſolutely by their death, if not duly confirmed, or the ſtatutes le f 
purſued, becauſe then they remain at common law, where Hd u! 
death or other amotion was an abſolute determination of all ns. 
for years in general made by them, and conſequently, of leales Wy :- 
2 Roll. Rep. years of things in grant, as well as others. And this diſtin.” 
267. Ed: the principal caſe between leaſes for lives of things in grant, Mer righ 
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— leaſes for years thereof, by biſhops and other eccleſiaſtical per reptand 


Cro.Car.g5. within the ſaid ſtatutes (except parſons, vicars, &c.), that in theo 
5 = Abo. Caſe, they are abſolutely void by the death, Cc. , of the leſſor, ant 
61. Cro, the other, only voidable, ſeems to be a reaſonable diſtinction, and 
Jac- 173- reconcile all the books, which make it a great queſtion, if leaſa 
general by biſhops, &c., not purſuant to the ſaid ſtatutes, are 
lutely void by the death, Cc. of the leſſor, or only voidable. 
if leaſes for years by them of things which lie in grant are © 
voidable, and not actually void, becauſe the ſucceſſor is not un 
out ſome remedy for the rent, and therefore may adhere to® 
if he pleaſes, and affirm the leaſe for his time; much leſs 
leaſes for years or lives of things which lie in livery, (though 
ſtatutes are not purſued), abſolutely void by the death, &c & 
leſſor, fince in ſuch caſes the ſucceſſor has as full and ample rem? 
for the rent by diſtreſs or otherwiſe, as he would have had 
the circumſtances required by the ſtatutes had been purſued; 
then quilibet poteft renunciare juri pro ſe introducto; and if the! 


sellor thinks fit to waive the defect of ſuch circumſtanceb 
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vide by the leaſe, it would be unreaſonable, and againſt the intent 


wm ue {tatutes, to put it out of his power ſo to do, by making the 
* aſe actually void, ſo as no acceptance of the rent, or other act 
2 by him, could affirm it. But where his acceptance of the 0 
15 nt at one day will not help him to any remedy for it the next, 
2 Oc cre, it would be unreaſonable that ſuch an unwary act ſhould 
5 0 him of the benefit intended for him by the ſaid ſtatute, and 
| ? | here he had no remedy for the rent, ſhould have none for the 
” A id neither, and would totally fruſtrate the deſign and intent of 
— e act, and tend to the impoveriſhment of moſt ſucceſſors to 
2 , cclefiaſtical perſons. 
A But this acceptance of rent (a), which ſhall affirm a voidable leaſe Palm 
ind Wt be by him who is perfeCt ſucceſſor: therefore, where the Biſtop of 
—_ cce = a biſhop, before he had a reſtitution of the temporal- — 
e a es out o the king, accepted the rent reſerved by his predeceſſor [{a) Ac- - 
— pon a voidable leaſe, it was held, that notwithſtanding this France of 

- ceptance, he might well enter and avoid the leaſe; becauſe be- — : 
- 7 re ſuch reſtitution he was not perfect ſucceſſor; and then ſuch panied with 
w_ 1 of the rent ſhall not bind him, any more than if he 1 other 
ns (ex 2 1 n | p85 — is 
oned, a eddie at the time ; or, unleſs NT 2 preopricn — 2 of 
y by 1, =erovements, in confidence of continuing tenant, Per Lord Mansfield, Cowp, 483. ] 798 71 

rs of {ut 
"abſolut do, where a maſter of a college, or head of any corporation ag- 11 Co. 79, 
— ſegate, accepts rent upon a voidable leaſe made by his predeceſ- „, Koll. 
2 r and the reſt of the corporation, without authority in writin 2 

om the cor 8 Magdalen 

tatutes n d, poration to accept the ſame, this acceptance ſhall not College's 
where ti K 2 leaſe during the life or continuance of ſuch maſter or cale A 
of all k - who ſo accepted it; for the right being as much in the 1 
of leaſe -_; 5 other members of the college, as in the maſter, Sc. Ae a 
* Qin wy he cannot by any act of his own conclude or bind them Ae 
\ grant, i... o entry upon any voidable leaſe, Beſides, he himſelf, in ,,7 3 
cl pe 1 it, may enter to avoid ſuch leaſe, notwithſtanding his own e 4 
at in theo K bits of the ENG, En Carnttng 7 
effor, avi. . op's bailiff, of his own head, and without any order from Roll. Abr. Gt 9. 
Mon, ul —— 3 rent upon a voidable leaſe made by the pre- 274. 
. if beate 15 0 ” biſhop, this ſhall not bind the biſhop. But where gore 4dr. 
_ , P * e a leaſe for lives of certain lands, parcel of the manor 95. Wheeler 
dable. MA v ES rent, but not in all things purſuant to the ſtatutes, Danby. 
ant are e n equence, voidable by the ſucceſſor, and then the biſhop 
15 not Fi 4 _— was made, and the bailiff of the manor came to 
here toll _ - woe him in general, that there were certain rents in 
uch le Wit, > the ſaid manor, and thereupon the biſhop commanded 
(tho wy ik —_ the ſaid rents, which he did accordingly, and, 
„ Ce. OM: al 3 2 the rent upon the ſaid voidable leaſe, and after | 
mple ren rteulnr 0 or rents to the biſhop, without giving him notice 
ive had aſe þ y of that rent; this acceptance ſhall bind the biſhop, 
,urſued; . c * to take notice what leaſes are made by his pre- 
\d if the , — N rent he himſelf received; for, if he had no 
ſtance» M git not to have received the rent at all; if he had, he 


muſt 
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muſt be ſuppoſed to know it; and then his acceptance of the n 
ſhews his aſſent to the leaſe upon which it was reſerved. 

Poph. 121. Allo, it is to be obſerved, that ſo. far as the leſſor is bound! 

Leon. 309. any void or voidable leaſes, ſo far alſo the leſſee, his executor 
aſſigns, whichſoever of them have the intereſt, are bound therd 
and no further: therefore, when the leaſe is not void withn 
entry, if rent be in arrear after the death of the predeceflor, 
ſucceſſor hath remiedy to recover ſuch arrears, if he chuſes to af 
the leaſe ; but if the leaſe be abſolutely void, the ſucceſſor hathi 
remedy at law for any rent incurred after the death of his pr 
deceſſor. 

Leon. 39. 80, the leſſee of a voidable leaſe, after the death of the leſt 
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1 may maintain an action of treſpaſs againſt any ſtranger, who A dea 

{ enter or do any other act of treſpaſs upon the land before the lr deſat 
4 be actually avoided, ar, and 

0 kd affix 

4 By what Means and in what Caſes ſuch voidable Leaſes Wd: up: 
40 | be made good. torney 
" Dyer, 239. This in a great meaſure has been explained under the foregii d, 

ff _ ut- diviſion: it remains only to ſhew, that, beſides acceptance of £ leaf 

1 Bro. tt. Tent, there are other ways by which ſuch voidable leaſes may WM. ris 
Accept- . affirmed ; as, by diſtraining for rent due at the death of the pt 1 1 

ance, 15. deceſſor; or by bringing an action of waſte againſt the leſſee; OW” perſe 

in caſe the leaſe be for life or lives, by bringing an aſſiſe for . ber 

rent due after the death of the predeceſſor; or acceptance 4 0 a 

fealty from the leſſee : all theſe amount to an affirmance of iii 

voidable leaſes, and make them good againſt the perſon who top 

% , affirms them, for his own time; becauſe theſe acts ſhew a iu F all d 

cient intent in the ſueceſſor to continue and acquieſce in the la K N D 

made by his predeceſſor. 2 

| I) delive 

3- The Manner of avoiding ſuch Leaſes as are only voidable "gp 

Dyer, 222. This may be done either by entry, where the leaſe is of ti my 

on — corporeal and manurable; or by claim, where the leaſe is of th E le 

— and incorporeal : as, where a leaſe for years is made, rendering 8 1 "ES 

Wright. upon condition to be void for non-payment ; this leaſe ſhall na. t © 

3 void without a demand made of the rent: for if it were other d 

. it would be in the power of the leſſee to make the leaſe voi U. muten 

any rent day he thought fit, and ſo to add the wrong of making. 1 the 

leaſe void to that of non-payment of the rent. f th "a 

Moor, 52. And where an entry is to be made, this may be done eite. 5 ett 

Dyer, 222- the bailiff of the party that would enter, or by other perſons ka 


if the 


puted for that purpoſe : but a bailiff, merely in virtue of his . Tr 


cannot make an entry for his maſter without ſpecial warra" 


cauſe his office is to manage his maſter's lands, and to take the . c _ 
fits thereof to his maſter's uſe ; but to gain new lands, which ny 3 
maſter had not before, does not belong to his office 35 b 13 
Beſides, an entry being a thing which the maſter may or mig. Sy 


make, his bailiff ſhall not determine his election therein. 


| hegte, 
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the where a corporation a te have title of entry to avoid a Roll. Abr. 
| aſe, they cannot command their bailiff to enter, unleſs it be by 5. b. 


ed; for their parol command in ſuch caſe is void, and the entry — Bro. 


tereupon tortious, becauſe as a body politick they are inviſible, tit. Corpo- 
d incapable of acts as natural perſons are: but yet, per curiam, Go.. 
one diſtrains as bailiff to a corporation, though in truth he be 4 co, TG. 
t bailiff, yet he may make conuſance as ſuch, and if the corpora- 

on agree thereto, it is good without deed, becauſe the command 

had in ſuch caſe is not traverſable. - 

But a biſhop may by parol command his ſervant to demand a 4 Leon. 181. 
mt or make an entry, and this is good; becauſe as a ſole corpora- Aae: 
he leon he is capable of the ſame acts as all natural perſons are. 1 

A dean and chapter made a leaſe for years, rendering rent, but Cro. Elie, 
jr defatilt of payment the leaſe to be void; the rent was in ar- 2 
ar, and not paid : then they made a new leaſe to another perſon, Willis v. 
kd affixed their ſeal to it in the chapter-houſe, before any entry Jermin- 
de upon the firſt leſſee, and at the ſame time made a letter of 

torney to one to enter and make delivery of this leaſe upon 

þe land, who accordingly did it. It-was objected, that this ſe- 

ud leaſe was void, becauſe the deed being perfected as the deed 


* 


wy a bc corporation, by their affixing their ſeal to it, the delivery 
1 oY ſer by the attorney was void, it being perfect before; and the 
Ne perfection of it as a deed could not make it a good leaſe for 


rs, becauſe the firſt leſſee was in poſſeſſion, and they made no 
y to avoid it. But it was held to be a good leaſe, and that 


iſe for | 


nce £ 
4 as no other means for a corporation to make a leaſe but 
ſon who ls: and Gazudy ſaid, it was not the deed or leaſe of the corpora- 
e n till delivery, as of another perſon; and therefore, where it is 


u in Davis 44. to be agreed, that if a dean and chapter put Dav. 44. 


ir chapter ſeal to a deed, this is a perfect deed thereby, without eee 
kj delivery ; this muſt be underſtood when the dean and chapter pl 21 


in poſſeſſion, not when they are out of poſſeſſion, or have only Gregory. 
toht : and ſo the diverſity appears to be taken upon the books; Vent. 257. 


otherwiſe the leaſe mult be inevitably void in ſuch caſe ; for bay NY 


n the lei 


at it cannot be delivered after, then it is void for want of an 
, and fo all ways the leaſe would be void; which would be a 
unreaſonable conſtruction, when it may be ſo eaſily avoided. 
7 i the latter books it is ſaid, that though the putting of the 
af a corporation aggregate to a deed carries with it a delivery, 
(the letter of attorney to deliver it upon the land ſuſpends the 


is of ti it be ſealed, the attorney cannot deliver it as the deed of the At. 
| ering Foration ; and if the ſealing perfects it preſently as their deed, 


ne ei 8 * R 

; pe on ot it as an eſcrow till entry, &'c. But>yet the corpora- 

of his o. if they think fit, may after the indenture of leaſe engroſſed Leon. 106. 

warrant better of attorney to another, to ſeal and deliver it as their Cine 
Nor leaf, . 8 Clay pool. 

take the WR. cate to the leſſee upon the land, without firſt affixing Bull. 119. 

Is, wh 1 tal to it: and ſo it was done in the caſe of the warden and — 

ce as Þ ms of 4% Sole College in Oxford. But then, as it ſeems, the cdl. 


ane muſt affix the corporation ſeal to it, and not any other jege v. Lord 
cim one book it is held per curiam, that a corporation Norris. 
Feat, as there the preſident, fellows, and ſcholars of St. Fohr's 

allege 
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Bro. tit. 
Accept- 
ance, 14. 19. 
Tit. Leaſes, 
17. 19. 
Plow. 30. 
272. Cro. 
Car. 398, 
399. 

On. 254 

augh. 
80-1. 


* 


Poph 105 
Co. 147. 
Anne May- 
hew's caſe. 
{ (a) His 
leafes are 
merely void 
upon his 
death, and 
therefore 
cannot be ſet 
up againſt 
the remain- 
der-man by 


| his accept- 


ance of rent, 
and ſuftering 
the tenant to 
make im- 
provements 
atter his in- 
tereſt veſts 
in poſſeſ - 
ſion. Doe v. 
Butcher, 
Dougl. 50. 
But 7 *. 
whether in 


ſuch caſe 


equity would 
not relieve ? 
Stiles v. 


Con per, 3 Ak. 692. 


Leaſes and Terms for Years, 


College in Oxford, making a leaſe, are to ſubſcribe and ſeat it, M ud 
then deliver it by their attorney, having a letter of attorney ig 
it, and that they could not deliver it in any other manner; by 
whether the attorney might alſo affix their ſeal or not, is not me 
tioned in the caſe, 


ſe for 
lor an 
er the 
ntee 

t to ri 


the aſſ 
(1) Of Leaſes made by thoſe who have but a e | 
ticular Eſtate or Intereſt in the Lands leaſed ; M rid: 
herein, ker 
ſor may 
1, Of Leaſes made by Tenant in Dower or Curteſy, 7 : 
A.; 
A? to theſe, it will be ſufficient to obſerve, that if tenant WW, and 
dower or by the curteſy make a leaſe for years, reſerving! his 
rent, and die, this leaſe is abſolutely determined, ſo that no a of ſu 
ceptance of the rent by the heir or thoſe in reverſion can nabe the le 
ood. For though their eſtate is quodam modo a continuance of i e in t 
eſtate of the huſband or wife, yet it is a continuance of it c ed 
for life, and they have no power to contract for, or intermedd:c!t. 


with the inheritance, and, conſequently, their leaſes or ch, ten 
fall off with the eſtate whereout they were derived, and the EH be, joi: 
is become tenant by ſufferance by his continuance of pollebaW. is th 
after. he land 
by — won; b 

2. Of Leaſes made by Tenant for Life. in the 

the lefli 

Tenant for life can make no leaſes to continue longer than e all! 
own life (a). But if tenant for life makes a leaſe for twenty ye ttereſt 
generally, and after he in the reverſion confirms that leaſe, Wn; n 
then the tenant for life dies; though this at firſt would have r can b 
termined by the death of the leſſor, yet the confirmation MW: hich 
made it good and unavoidable for the whole term, But it Wer: for! 
leaſe had been for twenty years, if the leſſor tenant for life foo bl, th 


ſo long live, there, if the reverſioner had confirmed this leaſe, t time it 


it would not prevent its voidange upon the death of the tenant . ena: 
life. The diverſity between which caſes is this, that in the in wh 
caſe the leaſe being made generally for twenty years, nothing My vo. 
pears to the contrary but that it was a good leaſe for that vor bin 
abſolutely ; for the death of the leſſor, which would determine 
ſooner, does not appear in the leaſe itſelf : then when the re 
ſioner, who alone could take advantage of that implied limit of r, 
thinks fit to wave it, and confirms the leaſe, as it was made at f 
for twenty years abſolutely, this makes it his ozvn leaſe for lo mi 
of the time as would have fallen into his reverſion by the deat" i: lege 
the tenant for life, before the twenty years run out: but u day gr 
other caſe, the death of the tenant for life being made the cr r hola; 
limitation and circumſcription of the twenty years in the leale  pertorn 
ſelf, no confirmation of that. leaſe, as ſo limited, can enlarge "et c: 2gre. 
extend beyond the life of the leſſor, that being the expres - 2 May 
mination athxed to it. 
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it, And yet we find one caſe where it is held, that if a man makes a 10 Co. 
mey (lc: for twenty-one years, if the leſſee fo long live, and after the 49: 4 
er; Ur and leſſee join in a grant by deed of the term to another, and | 


er the firſt lefſee dies within the twenty-one years, that yet the 

ntee ſhall enjoy it during the reſidue of the term abſolutely. 

| to reconcile this caſe with the other, it mult be intended, that 

che aſignment no notice is taken of the expreſs limitation affixed 

the leaſe, but that they joined in an aſſignment of the leaſe for 
reſidue of the twenty-one years, and then it may well be con- 

ned to amount to a confirmation by the {or for that time, as the 

for may confirm the land to the leſſee for any longer time, and 

reby enlarge his eſtate or intereſt, 

If A., leſſee for the life of B., make a leaſe for years by inden- Co. Lit. 
xe, and after purchaſe the reverſion, and then B. die, A. ſhall #7: b. 


id his own leaſe, notwithſtanding he hath now an eſtate cap- SEN 2 


at no e of ſupporting the leaſe for the whole term; for he may con- 378. 
n make Ws the leaſe for years as it was, and avoid it by ſhewing his own 
ice of ein the lands at the time of that leaſe made; and he is not 


ped to do this, becauſe the leaſe took effect in point of 

tereſt, 

I, tenant for life of C., and he in the remainder or reverſion Co. Lit. 

ſee, join in a leaſe for years by indenture; this during the life — = A 
is the leaſe of B., who then only had the preſent intereſt — 
te lands, and the confirmation of him in the remainder or re- 196. pl. 
non; but after the death of C., then this becomes the leaſe of 5337 

in the reverſion or remainder, and the confirmation of B.: 
he leſſors having ſeveral eſtates in them in ſeveral degrees, the 


It ſhall be conſtrited to move out of each one's reſpective eſtate 


r than! 


enty jean rercſt as they become capable of ſupporting thereof, which is 
leaſe, WW voſt natural and uſeful conſtruction of the leaſe, eſpecially as 
1 have an be no eſtoppel in this caſe, by reaſon of the ſeveral inte- 
ation b which paſſed from each. And therefore during the life of 


But it t for life, if the leſſee, being evicted, ſhould declare of a leaſe 


life wa rr, this would be againſt him, as was adjudged, becauſe for 

5 leaſe, weit vas only the leaſe of the tenant for life. 

_ [4, tenant for life, and B. the reverſioner : A. only executes a Ludford v. 
in the 


55 in which they are both named: upon A. 's death, this leaſe * 
ly roid. And though B. ſhould execute it afterwards, it Rey. 86. 
wt bind the leſſee; for it is not his covenant. ] 


othing - 
that d 


etermine 

the ret 

_— Of derivative Leaſes, or by one who is but a Leſſee for 
ade at 3 Years himſelf. 


or ſo m 


1 13 * bd * 
he _ I aleſſee for years may aſſign or grant over his whole intereſt j Yi tit. 
but} bay grant it for any fewer or leſs number of years than he Aſſignment 
| the exp el! hold . % 8 ja A and Cove- 
N olds it; and ſuch derivative leſſee is compellable to pay nant. 


kertorm covenants, c. according to the terms agreed in ſuch 
—,* agreement. Alſo it is ſaid in (a) Broke, that a termor ſo () Bro. tit. 
Rag may diſtrain for the rent, without any power reſerved for Dir, 7+ 


that 
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A2 vVern. 175. For a derivative leſſee is not liable to the rent reſerved on & 


| Dougl. 183. therefore ſuch-a-one, though he take the whole term, except u 


—_ Leaſes and Terms for Years. 
that purpoſe, though a perſon who aſſigns his whole intereſt e 


not, becauſe he has no reverſion. 


c eſt⸗ 
© yell 
cut. 
nan 
and 
land 
C ag if 
are 
| chic 
and 
ſuag 
ſuch 
" new 
 reſer 
rived 
been 
$ ſpect 
pal Ic 


2 3 original leaſe, otherwiſe than as his cattle may be liable u 


157. diſtreſs for rent- arrear to the original leſſor, as any ſtranger'slew 
Leon. 279+ and couchant may be; for there is no privity between him u 


+> oy the original leſſor, as there is between a leſſor and aſſignee; a 


(5) Hence, day, ſhall not be liable to any of the covenants in the origu 


a derivative 
leaſe cannot leaſe (5). 


have the effect of working a forfeiture under a proviſo not to aſſign, Cruſoe v. Bugby, 3 Wil: 
2 Bl. Rep. 766.] 


Palmer v. [When the whole term is made over by the leſſee, although 


3 the deed by which that is done, the rent and a power of entryi 
ougl. 187. 4 * * 
note. But non-payment are reſerved to him, and not to the original left 


ſuch a de- this is an aſſignment, and not an under-leaſe : and therefore, f 


1 original leſſor, or his aſſignee of the reverſion, may ſue or be ſu 


term, if bad on the reſpeCtive covenants in the original leaſe : and this, althoy 


as an aflign- new Covenants are introduced in the aſſignment.] 
ment, not 


being in writing, would be ſupported as an under-leaſe againſt the grantor. Poulteney v. Hes 


I Str. 435. Dougl. 186. Ifad 
Preced. Leſſee of a prebend made an under-leaſe, and the leaſe H the 
— 4 pretty far ſpent, he requeſted the tenant to ſurrender, to eu id th. 
v. Arnot, him to renew, and offered to give any ſecurity to grant him 2 dep 
2Vern. 383. leaſe for ſo many years as he had to come in his old one; but es anc 
— tenant was obſtinate and would not, unleſs his landlord com dd the 
with ſome demands of his; upon which the landlord brought h H one 
in equity to enforce him to a compliance: but my Lord Keeper i end t 
though it were a benefit to the plaintiff, and no prejudice to le, in; 


Very the 
ll, to by 
cen in 
ry, he 
bon the 


defendant, yet there being no agreement in the deed for that q 
poſe, he could do nothing in it, 

. But now by the 4 G. 2. c. 28. $6. it is enacted in the wi 
following, viz. © Whereas many perſons hold conſiderable el 
ce by leafes for lives or years, and leaſe out the ſame in parce 


& ſeveral under-tenants, and whereas many of thoſe leaſes cu land, 
&« by law be renewed without a ſurrender of all the under e leite 
ce derived out of the ſame, ſo that it is in the power of any icctual | 
« under- tenants to prevent or delay the renewing of the pH lin 
« pal leaſe, by refuſing to ſurrender their under-leaſes, notiere 
« ſtanding they have covenanted ſo to do, to the great pre) Fillc n 
cc of their immediate landlords, the firſt leſſees; for, preveU py cclive: 
c ſuch inconveniencies, and for making the renewal of 1-008" the | 
& more eaſy for the future, be it enacted by the authority 1 
& ſaid, that in caſe any leaſe ſhall be duly ſurrendered in "cue a 
© to be renewed, and a new leaſe made and executed by the M and 


& landlord or landlords, the fame new leaſe ſhall, without? and de 


« render of all or any the under-leaſes, be as good and ad e 
« intents and eee By as if all the under-leaſes derived uy Wcſlion 
7 had been likewiſe ſurrendered at or before the _— c as 
© new leaſe; and all and _—_ perſon and perſons, in * T 8 15 
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c eftate for life or lives, or for years, ſhall from time to time be 
« veſted by virtue of ſuch new leaſe, and his, her, and their exe- 
© cutors and adminiſtrators, ſhall be entitled to the rents, cove- 
© nants, and duties, and have like remedy for recovery thereof; 
© and the under-lefſees ſhall hold and enjoy the under-meſſuages, 
lands, and tenements, in the reſpective under-leaſes compriſed, 
© as if the original leaſes, out of which the reſpective under-leaſes 
© are derived, had been till kept on foot and continued; and the 
chief landlord and landlords ſhall have and be entitled to ſuch 
© and the ſame remedy, by diſtreſs or entry in and upon the meſ- 
Aſuages, lands, tenements, and hereditaments compriſed in any 
© \uch under-leaſe, for the rents and duties reſerved by ſuch 
new leaſe, fo far as the ſame exceed not the rents and duties 
reſerred in the leaſe, out of which ſuch under-leaſe was de- 
rived, as they would have had in caſe ſuch former leaſe had 
been {till continued, or as they would have had in caſe the re- 
ſpective under-leaſes had been renewed under ſuch new princi- 
pal leaſe; any law,” Se. 


4. Of Leaſes made by a Diſſeiſor or Diſſeiſee. 


If a diſſeiſor makes a leaſe for years, or grants a rent- charge, Co. Lit. 3oa. 
d the diſſeiſee confirms it, and after re- enters, yet he ſhall not Poph. 30. 
jad the leaſe or rent, becauſe by his confirmation of them he 
kth departed with ſo much of his ancient right, which incorpo- 
ates yy mixes with the leaſe or grant, ſo that he can never after 
jad them. 
lf one be difleiſed of lands, and whilſt he is out of poſſeſſion he Co. Lit. 
nend to make a leaſe for years, the way is to prepare a deed of : 3 
le, ind after he hath ſigned and ſealed it, before any actual de- * — 
ry thereof, as his deed, to deliver it as an eſcrow to a _ per- phens v. 
to be delivered as his deed after entry and actual poſſeſſion qe 
en in his name; or after ſigning and ſealing before actual de- Gro. Bl, 
ery, he may make a letter of attorney to a third perſon, to enter 446. 
pon the land in his name, and after ſuch entry to deliver it upon 2322 . 
: land, or elſewhere, as his deed, to the leſſee; and though 2 Bendl. 81. 
cl letter of attorney be affixed to the deed, (and to make it an 2 Roll. 
ual letter of attorney, it muſt be ſealed and delivered,) yet Ss 
ſealing and delivery of that by the leſſor, though affixed to the Bridges. 
al of leaſe, will not be conſtrued” a delivery of the leaſe itſelf, 
We no ſuch intent appears, but the contrary z and therefore 
r delivery of the letter of attorney ſhall-have no more influence 
0 the deed of leaſe, than if it had not been affixed thereto : or 
I diſſeiſce may prepare a deed of leaſe, and at the ſame time 
Fete a letter of attorney to a third perſon, to enter upon the 
d, and after ſuch entry to ſign, ſeal, and deliver the leaſe as his 
Sand deed to the leflee : and all theſe ways are good, becauſe 
f elivery is the eſſential and finiſhing part of a deed and if the 
Acton and ſeiſin be reduced before that comes, the delivery 
| . s 25 effectual as if the whole deed had been prepared and 
alter; becauſe till the. delivery, the deed took no effect, 

N. IV. K and 


- 


tzo Leaſes and Terms for Nears, 
and when the delivery was, he was in actual poſſeſſion, and coy f 
ſequently might make ſuch leaſe. But if ſuch diſſeiſee, being out 65 


| of poſſeſſion, had ſealed and delivered the deed of leaſe as his deed, bi 
_ though he had after actually entered upon the land, and then e 1. 
it: livered-the leaſe again as his deed, yet no intereſt would paſs y i 
__ the leſſeè by either of theſe deliveries; for, as his deed, it to 7h 
4 | abſolute effect by the firſt delivery, and then the ſecond deliver, 27 
9 Coup. 203. to make it his deed, was void and to no purpoſe; for a deed eu 120 
1 | not have two deliveries: and the firſt delivery, to make it a leaſe mn 
=. was void, becauſe he was then out of poſſeſſion, and had only Pl 
* right of entry, which he could not transfer to a ſtranger; anl Joy 
+0 therefore the leaſe is abſolutely void to carry any intereſt to the land 
BY lefſee. And ſo it would be, if after ſuch delivery of it as his deed A 
47 1 he had made a letter of attorney to enter and deliver it as his der 155 
a upon the land; for the firſt delivery made it his deed effeQualy; c * 
* but that could paſs no intereit, becauſe he was then out of poſh MW 
_ ſion; and the ſecond delivery to make it a deed was void, becaul 7 ¹ 
1 it was his deed by the firſt delivery, and therefore cannot be & * 
1 livered again; and guere, in the caſe above-mentioned, if 10 4A 
1 letter of attorney were at the concluſion of the deed of leaſe, i EP 
1 the very ſame parchment or paper, whether the diſſeiſee ca = 
1 diſtinguiſh his ſealing and delivery of that as a letter of attorne a n 
1 ſo that it ſhould not amount to a ſealing and delivery of the det 115 
12 p itſelf, and thereby make void any after delivery, When the poſſeſhot A 
"Fl and ſeifn were reduced? | yaa 
4: Plow, 137). The heir after the death of his anceſtor, before any at ho Ss, 
1 entry, may make a leaſe for years, becauſe the poſſeſſion in la "up 
"$8 was caſt upon him immediately by the death of his anceſtor, my - 50 
+58 none had poſſeſſion in fact. But if a ſtranger firſt enter | whole 
1 | abatement, then ſuch leaſe made by him after will be void; bm : 
150 6 cauſe by the entry the ſtranger gains poſſeſſion in fact, which « it firſt 
bb | reſts the poſſeſſion in law of the heir, fo that the heir hath neith4 and th, 
i | | | poſſeſſion in fact nor law, whereof to make a leaſe, and conſequet n 
20 _-  Iy, the leaſe mult be void, Ev Ws pet rnants 
ve! Bro. tit. If the heir of the king's tenant in capitey” or in ſocage, of ther 
a Leaſes, 57- livery, or after office found, makes a leaſe for years, this ſeems 75 
\ . | „ be good; for ſuch leaſe being only a contract between the el ie or 
. 100 and leſſee, may be made before any actual entry, by reaſon oft ie 
* poſſeſſion and ſeiſin in law, which were caſt on him by the " out it v 
: of his anceſtor. But if he make a feoffment in tee, or 2 3 be leaf 
1 for life before livery ſued, theſe cannot be made without 3 aut the 
= entry into the land to make livery of ſeiſin, and ſuch entry* Whereg: 
1 | be an intruſion upon the king's poſſeſſion, and amounts to 2 ver. re: 
£ ! N | teiture, by attempting to take a freehold out of the king. teath of 
ok | | | | comes ir 
wt z. Of Leaſes made by Joint-tenants or 'Tenants in Commok 15 no 
3 | 
'# As to leaſes by joint-tenants and tenants in common, we f tan A 
| here, for method ſake, ſet down ſome of the moſt rem® ky, or 
caſcs relating thereto, though theſe matters are more fully weg $ any ? 


of under their proper heads. 


%* 
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No 1. Then, if two joint-tenants are in fee, and one lets his moiety co. Lit 163 · 
Neri 7.8. for years, to begin after his death, this is good, and ſhall B fit. 


ing ou bind the other, if he ſurvives; becauſe this is a preſent diſpoſi- 5-04 
is deed, tion, and binds the land from the time of the leaſe made, ſo that 848. 


hen de he cannot after avoid it. But a deviſe for years in ſuch manner, 


pal p by one joint-tenant, would not bind the other ſurviving, becauſe 
Ls that is no preſent diſpoſition, nor binding upon the deviſor him- 
5 


ſelf, inaſmuch as he may revoke or cancel his will, and ſo deſtroy 
ed r deviſe; and therefore ſuch deviſe, not taking effect to any 
A leit purpoſe till his death, comes too late to preyent the ſurviyorſhip, 
An! which being the elder title, ſhall be preferred, and ſhut out the 
er; a riſe. So, all grants or charges by one joint-tenant out of the 
lt to ti land, fall off with his life, and cannot affect the ſurvivor, becauſe 
his deeb ue being no immediate diſpoſition of the land itſelf, that comes 
his deck whole and entire to the ſurvivor under the firſt title, and, by con- 


7 ſequence, over-reaches all intermediate charge or grants thereout 
? a by the other joint-tenant who is dead. | 
21. 4 But if one joint-tenant grants vgfuram or berbagium terre for co. Lit. 186. 


years, and dies, this ſhall bind the ſurvivor. So, if two joint- 
tenants are of a water, and one grants a ſeparate piſcary for years, 
and dies, this ſhall bind the ſurvivor ; becauſe in theſe cafes the 
grant of the one joint-tenant gives an immediate intereſt in the 
thing itſelf whereof they are joint-tenants. | 
lk two joint-tenants Or life are, and one of them makes a leaſe Moor, pl. 
for years of his moiety, either to begin preſently, or after his 5 t 
death, and dies, this leaſe is good and binding againſt the ſurvivor ; te Bog 
the reaſon whereof is, that notwithſtanding the leaſe for years, the Barton. 
junt-tenancy in the freehold till continues, and in that they have 3 Pull 273+ 
a mutual intereſt in each other's life, ſo that the eſtate in the 401. th 
whole, or any part, is not to determine or revert to the leſſor till Dyer, 187. 
both are dead; for the life of the one, as well as of the other, was ho 263. 
5 ro. Jac. 9. 
at firſt made the meaſure of the eſtate granted out by the leſſor; 3 Bull. 131. 
and therefore ſo long as either of them lives, if the joint-tenancy Co. Lit. 
continues, he is not to come into poſſeſſion. Now theſe joint- GE $2376 
ge, be 2 having a reciprocal intereſt in each other's life, when one | 
i dem þ them makes a leaſe for years of his moiety, this does not de- 
5 the ef pcad tor its continuance on his life only, but on his life and the 
C cn of i of the other joigt-tenant, whether of them ſhall live long- 
yy the des ct according to the nature and continuance of the eſtate where- 
out it was derived; and then, ſo long as that continues, ſo long 
te leaſe holds good, and, by conſequence, ſuch leflee ſhall hold 
ut the ſurviving joint-tenant and the reverſioner, till the eſtate, 
Wcreout his leaſe was derived, be fully determined: But if a rent Co. <6. | 
bog: * rag on ſuch leaſe, this is determined and gone by the ws yay | . 
C of the leflor, for the ſurvivor cannot have it, becauſe he cor, 139. 
Combe es in by title paramount the leaſe; and the heirs of the leſſor 
Eno title to it, becauſe they have no reverſion or intereſt in the 
oo, we l Wr guære, if the executors or adminiſtrators cannot main- 
d renal | aig ion of debt or covenant, either upon the covenant in 
fully re |. oy mY covenant, for payment of the money, if there 
1. 1 EL 2 ; A. and 
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oll. Abr. judged, that this leaſe made by A. was determined by his death; 


131. Daniel for the joint-tenancy, which would have given them, or their 


Hetl. 122. 
Bulſ. 189. 


2 Mod. 79. A., copyholder for life, having got B. to be bound with him ” 
5 100 J. and given him a counter- bond, executes a deed, where 
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Oro. Jac. A. and B. joint-tenants for their lives; 4. by indenture leaſes 
2 Moor, the moiety which he holds in jointure with B. to C. for ſixty year 
Wil, from the death of B., if he the ſaid A. ſhould fo long live, and 
Horton. demiſes the other moiety to C. for ſixty years from his own death, 
if B. ſhall ſo long live; then A. dies, and B. ſurvives: it was ad- 
judged, that this leaſe was void for both moieties; for by the ſiſ 
words it was a good leaſe from A. of his part, upon the contin. 
ency of his ſurviving B., but that never happened; and a8 to 
s part, A. had no power to leaſe or contract for it during the 
life of B., though he had happened after to furvive him, for that i 
was but a bare poſhbility, which could not be leaſed or contradted 

for ; and therefore the leaſe was void in the whole. 
Cro. Jac. A. and B. joint-tenants for their lives, A. leaſes his "ex for 
2 Roll. ſixty years, if he and B. ſo long live, then B. ſurrenders his pan, 
8 and takes back a new eſtate; then A. dies, living B.: it was ad 


— leſſees, an intereſt in each other's life, is by the ſurrender of J 
determined and gone, and then the leaſe of A. ſtood fingle on hi 
own life, and conſequently, by his death is determined. 80 f 
would be, if after ſuch leaſe for years by one joint-tenant, they 
had made partition of the joint- eſtate, and then the leſſor had died, 
his leaſe would be at an end, becauſe the joint-tenancy, which 
ſhould have ſupported it after his death, is by the partition defeated 
and gone. N 
Co. Lit. If one joint-tenant or tenant in common makes a leaſe for yeas 
— Fac of his part to his companion, this is good; for this only gives hm 
| $3. 612. a right of taking the whole profits, when before he had but a right 
Moor, - to the moiety thereof; and he may contract with his companios 
as =" for that purpoſe, as well as he may with any ſtranger. 
6. Of Leaſes made by Copyholders. 
Moor, 184» If a copyholder takes upon him to make leaſes, not warranted 
5 186. by the cuſtom of the manor, and without the lord's licence, thi 
OS is a forfeiture of his copyhold, but no diſſeiſin to the lord; and 
the leaſe is good againſt every body but the lord. 
Moor, 292. And it ſeems not to be material whether ſuch leaſe be by parol 


or in writing; but it muſt be a perfect leaſe, and muſt we 
certain beginning and certain end, for otherwiſe the leaſe 119% 


and carries but an eſtate at will at moſt ; which is no forfeiture- 


reciting the-counter-bond, and the eſtate 4. had in the lands 
life, 4. covenants, grants, and agrees for himſelf, his execute 
adminiſtrators, and aſſigns, with B., that he, his executor * 
adminiſtrators, ſhould hold and enjoy theſe lands, from the ma 
of the deed, for ſeven years, and ſo from the end of ſeven eas“ 
. ſeven years, for and during the term of forty-nine years, ©. 
ſhould ſo long live, with a covenant, that if the 100 J. were * 


and B indemniſied, the decd thould be void ; the quelion 5 
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les whether this would amount to a leaſe for forty-nine years, if the 
are copyholder ſhould ſo long live; and ſo being in the caſe of a copy- 
hold, and no cuſtom to warrant ſuch leaſe, be a forfeiture of the 
ath, eftate? And it was argued to be no leaſe, becaufe ſuch conſtruc 
tion would be a wrong to both parties; to the one, by defeatin 


rl his ſecurity, and to the other, by a forfeiture of his eſtate ; hic 

tin. would be unjuſt; when by conſtruing it only to be a covenant for 
{0 the whole, each might be ſafe, and their intention anſwered ; and 
p the it was ſaid, that the caſes, wherein fuch words have been held 
— to amount to a leaſe, were all of them of freehold, where no 


ſuch miſchief could enſue: but the court, notwithſtanding, in- 
clined this was a good leaſe by the intention of the parties, an 
conſequently a forfeiture ; for then the jury would have found it 


part, ; but if the words had been doubtful, and ſuch as would admit 
i 5 of divers conſtructions, there, to prevent a forfeiture, it ſhould be 
eath; 


taken to be only a covenant; but here, the words are plain and 


cher i dear: but no judgment was given. . 

of l. A copyholder, by articles, of agreement, covenanted and pro- 2 Keb. 267. 

on lus M niſed with another, that he ſhould hold for a year at halves, ac- —.— — 
80 I urding to the cuſdom of the manor, at ſuch a rent, and ſo from year 1 

t, they v fear for five years: this was adjudged no forfeiture, for the 

2 prejudice that would enſue on ſuch conſtruction to the copy- 

w 


holder : alſo, the leaſe being worded ſecundum conſuetudinem ma- 
writ is tied up to the cuſtom of the manor z ſo that if there be no 
cuſtom to warrant this manner of leaſing, the leaſe itſelf falls to 


or Jem de ground: alſo, there was further in the leaſe a covenant, that 
ves — i the leſſor put out the leſſee, he ſhould be allowed ſo much rent 
tag 


i way of retainer; fo that the leſſee was at uncertainty whether 
0 pant be ſhould enjoy it during the whole term; for this gave the leſſor 
lverty to put him out, making the allowance agreed upon, and 
kipulated between them: and beſides, it was doubted if the words 
nant and promiſe that he jhould enjoy for ſuch a time, would 


_ nt to a leaſe, or were not rather relative to enjoying after a 
ar kiſe made: for the word covenant is none of thoſe reckoned up to 
1 1 maxe a lenſe; and in the caſes where it hath been ſo held, it was 
ore 3 


pned with the word agreavit, which imports a mutual conſent or 


nc of both parties; and here, though there be the word 
e by Pere} or agreement, yet it is only in the ſtyle of the articles. Alſo, 
{t have lere, the covenant is quietly to enjoy, which a fortiorz does not 
iſe is V0" nuke 2 leaſe, but regards only the manner of enjoying it after a 
orient, Ke made, and being only to bold at halves, it can be no leaſe. 
th him ws is the manner of reporting this caſe, which ariſes ſo by jumps 
l, _ a ſteps, and is ſo incohereutly put, that it is hard to conclude 
e lands Dl thing from it relative to the matter before us: hefides that the 
Ben af the caſe ſeems to turn upon the words Holding at halves ; 
2 by are to govern and explain the words covenant and promiſe, 


ich of themſelves may be applied to ten thouſand other things, 


ven your . | have no meaning at.all, till the ſubſequent words explain what 
_ 2 P be Covenants and promiſes : and the words Holding at halves are 


0 mbiguous and doubtful a fignification, that according to the 
en in the foregoing caſe, they might well leave room co 
k 
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| Leaſes and Terms for Years. 5 
the court to make ſuch a conſtruction as ſhould prevent a for. ” 


feiture : and in one caſe it is expreſsly held, that expoſing to half i wh 
no leaſe, but only a liberty to plough and ſow, but paſſes no inte- 


reſt, nor can the leſſee have treſpaſs for breaking the ſail ; but in — 
the ſame book it is ſaid, that if he had expoſed it to halves for two * 
or three crops, this had been a leaſe. hon 


An infant copyholder, without licence of the lord, made a leaſe * 
for years by parol, rendering rent, and at full age was admitted, 1g 
and accepted the rent, and then ouſted the leſſee. In this cake, 


f | yena 
though it was agreed, that a leaſe for years, rendering rent, by an of in 
infant, of freehold lands, was only voidable ; yet it was urged, Wy 
that in caſe of a copyhold it would be otherwiſe ; becauſe the leak Wy... 
not being warranted by the cuſtom, would be a diſſeiſin to the WF - 
lord, and, conſequently, a forfeiture of his copyhold, which being 80 
a great miſchief to the infant, the court ought rather to help hin, Wy - 
by adjudging ſuch leaſe to be abſolutely void. But, notwithſtand d i. 
ing this, it was adjudged, that the leaſe was a good leaſe i. 
avoided, and that a leaſe for years by a copyholder without licence Th 
is not a diſſeiſin: and admitting it ſhould be a forfeiture in thy .. 
caſe, yet if the lord enters for it, the infant may re-enter uot. 
him, and ſo is at no miſchief ;. and therefore he, having accepted a 
the rent at full age, hath made it good and unavoidable. A bs | 
Jenes ſays, that it was held to be no forfeiture as to the lord; M o. vx 
that admitting it were, yet it was a good leaſe as ta all ranger... - 
and that for this reaſon principally it was adjudged ſuch ace de cu. 
ance had made it good. | | * 

A copyholder for life made a leaſe for a year by indenture, datei we 
ſuch a day, and the ſame day; by another indenture, makes 2 6-88. "Bois 
cond leaſe to the ſame party for a year, to commence ſuch a d leder 
being two days after the ſirſt leaſe ſhould expire; and by anotbeſ :, * 
indenture dated the ſame day and year, makes a third leaſe of H - g. 
ſame lands to the ſame party, to commence ſuch a day, being N 
days after the ſecond leaſe would expire; and ſo betwixt cane. b. nc 
teaſe two days betwixt the beginning of the new leaſe and the fal 
of the former; and if this was a forfeiture of: his eſtate, becavny.. her 
the cuſtom of the manor warranted a leaſe but for a year only, Vl; whe! 
the queſtion? And it was agreed, that whether the cuſtom ot ta ul alte 
manor, or/the general cuſtom of the realm, allows a copyholder tl - "Io 
make a leaſe for a year, this ought to be a leaſe in polleſon, W rut 5 


he cannot, after ſuch leaſe made, make another in reverſion; "Fg... b 
theſe three leaſes being made all at one time, ſhall be intended ol ervif 

f + tha 
entire contract, and fo a leaſe for three years, which is more © 


« d he 14 Which w 
the cuſtom warrants, and, conſequently, a forfeiture : and the 


tio 

tervention of two days between each leaſe was but 2 fraud r rain 
covin to defeat the lord of his forfeiture, which ſhall not ur 0 i. 
and therefore it was adjudged againſt the copyholder, that he! wich \ 
forfeited his eſtate. een 

So, where a copy holder, who by the cuſtom of the manor * Aud 
make a leaſe for one year only, made a leaſe for a year ec 
the laſt day of the year, & fic de anno in annum, excepting u ll... 


day of every year, during his own life; this was adjudged, b 
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the court, clearly to be a forfeiture, and the exception of a day at 
the end of every year to be only a ſhift to evade the cuſtom; 
which it cannot do; for it is a leaſe certain for two years at leaſt, 
excepting two days, which in effect, is a leaſe for more than one 
year; and if he might by ſuch-exception of a day or two, at the 
end of two years, get out of the reach of a forfeiture, he might 
then make a leaſe for twenty years, or what other time he thought 
fit, which the law will not permit; and in Bulf. this manner of 
leaſing appears expreſsly to have been by articles, by way of co- 
renant, that he ſhould have the land in that manner, not by words 
of immediate leaſing, which make this a direct authority, that a 
covenant that he ſhall have or enjoy ſuch lands, amounts to an im- 
mediate leaſe, and not a covenant barely; and though it were in 
caſe of a copyhold, yet it would not ſave the forfeiture. 

So, if a copyholder makes a leaſe for a year, & fic de arno in 
enum during ten years, this is clearly a good leaſe for ten years, 
and if not warranted by the cuſtom, will be a forfeiture of his 
eltate. . 

Theſe caſes being ſo adjudged, and that a copyholder cannot, 
either by way of covenant, or of executory and renewable leaſes 
ainually, prevent the forfeiture of his eſtate, if he exceeds the 
number of years warranted by the cuſtom, and has no licence from 
his lord for that purpoſe ; let us ſee if there be any way yet found 
put to avoid this miſchief, and yet make over to the leſſee ſome 
tertainty that he ſhall enjoy the lands after the term warranted by 
the cuſtom is expired, without which few will care to take leaſes 
lor {0 ſhort a term as the cuſtoms of moſt manors generally allow; 
ud we find one cafe where an attempt of this kind was made, and 
tl:ems to have ſucceeded accordingly : the cafe was this: A copy- 
bolder made a leaſe for a year only of his copyhold land, according 
to the cuſtom, and covenanted that after the end of this year the 
kiſce ſhould have or enjoy the ſame lands for another year, and ſo 
l anno in annum for ten years; this was held by Yelverton Juſtice 
0 de no ſuch leaſe as would make a forfeiture, becauſe he had a 
ayful eſtate but for one year only; and the court agreed with 
un herein; and this ſeems to be a very reaſonable conſtruction; 
lor when he had in expreſs terms leaſed it but for one year only, 
nd 2'ter in the deed covenanted for the leflee's having or enjoying 
tor a longer term, this variation in the manner of exprethon 
mult vary the ſenſe of it likewiſe; for now it appears that he in- 
tended by the covenant ſomething different from the leaſe; itſelf, 
daerwiſe he would not have departed from that form of expreſſion, 
which was the mot proper and natural whereby to ſignify his in- 
tion of leaſing; and then it would be unjuſt and unnatural 
© ſtrain the covenant, which has a meaning proper and pecu- 
a to 1t{e]f, to lignity the ſame with the firit part of the deed, 
- varies not only in form, but was alſo intended to quite 
=Nuer purpoſe. 

Ad perhaps in ſuch covenant it may be (till better if it were 
ws 'o permit and ſuffer the leflee to have, hold, and enjoy the 
daes in ſuch manner; for a covenant in that form, even of free- 
K 4 hold 
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29] Prince's then C. makes a leaſe for ten years, without reſerving any be 


Leaſes and Terms for Years, * 
hold lands, will not amount to an immediate leaſe, becauſe th 
words permit and ſuffer prove that the eſtate is ſtill to continue it 
him from whom the permiſſion is to come; for if any eſtate thers 
by paſſed to the covenantee, he might hold and enjoy it withoit 
any permiſſion from the covenantor ; and therefore in fuck eil 
the covenantee hath only the bare covenant for his ſecutity of 
joyment, without any actual eſtate made over to him. 

[In ejectment for a copyhoid, the defendant produced a paper 
writing, written upon an agreement ſtamp, under the hand a 
ſeal of T. Tidd, of whom the leſſor of the plaintiff purchaſe 
made between T. Tidd and T. Clare (the defendant), reciting, thit 
M. S. was ſeiſed of the premiſes in. queſtion for her life; and thit 
Tidd had agreed with Clare, that in caſe he ſhould be ſeiſed of th 
premiſes on the death of M. S. he <vould immediately on her death ti 
miſe and let them to Clare, on the terms and conditions mentioned; 
« Now therefore the ſaid Tidd doth hereby agree to demiſe and I 
tc unto the ſaid Clare all, Oc. and all ſuch copyhold premiſes # 
cc he ſhall or may be entitled to on the death of the faid M. N 
c to hold from and immediately after the death of M. 8. for the tern 
« of 21 years, at the yearly rent of 12/. 12s. And the faid Tl 
tc doth hereby promiſe and agree to and with the ſaid Clare, thit 
« he the ſaid Tidd, on the death of the ſaid M. S., and on hi 
« becoming entitled to the faid premiſes, all and will pu 
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& licence to let the ſaid premiſes.” Lord Kenyon was of opinion, Mn 
the trial, that the inſtrument amounted to a leaſe, there being" 
words of preſent demiſe contained in it, and therefore nonſuti * ad 
the plaintiff, But on the motion for a new trial, his lordſhip a * 0 
that having conſulted with the other judges, he was clearly cog 
vinced he was miſtaken in the opinion which he had holden at the 
trial; and that they were all of opinion, that the inſtrument 
queſtion was an executory agreement only, and not a leaſe, io 1 
two reaſons : firſt, becauſe, if this were holden to be a leaſe, bail 
forfeiture would be incurred; whereas that would be contrary M.“ 
tho intent of the parties, who had cautiouſly guarded againſt it bf "yh 
it in 


the inſertion of a covenant, that a licence to leaſe ſhould be pn 


cured from the lord: and ſecondly, the ſtamp is conformable in int 


the nature of an agreement for a leaſe, and not to a leak ba per 
itſelf, ] der 
a 6 made 

7. Of Leaſes made by Executors or Adminiſtrators. — 
Executors and adminiſtrators, as they may diſpoſe abſolutely + uf make 
terms for years veſted in them in right of their teſtators or me to c 
tates; ſo may they leaſe the ſame for any fewer number of year ald n 
and the rent reſerved on ſuch leaſes ſhall be aſſets in their hav d7 ab 
and go in a courſe of adminiſtration. | the 
So, where leflee for fifty years of a reverſion expectant up tte be 
leaſe for life makes his will in writing, and thereof appoints ® v decay 
B., his ſon, an infant of three years of age, executor, and - Uta 
Vide 5 Co. adminiſtration is granted to C. durante minori ætate of B. general * a 
| Ought 


7 
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or 2ught appears 3 yet this leaſe was held good, becauſe, by the 
defaſtical law, minor 17 anni: non admittitur fore executor ; and 
\erefore adminiſtration being granted generally during his mines 
ty, the whole term aud power of diſpoſing thereof, for that time, 
{ts as abſolutely in the adminiſtrator as it would have done in 
e executor himſelf, if he had been of an age capable of acting 
ercin; becauſe for that time the teſtator died guaſe inteſtatus, 
nd the adminiſtrator for that time hath the fame power as it he 
4 actually died inteſtate; and therefore ſuch leaſe is good, at 
i till the executor attains his age of ſeventeen years, when 


* 


{ the 
nue in 
there. 


ne, thi ch adminiſtration ceaſes : and ſome held, that ſuch leaſe would 
en good after, till the executor avoided it by actual entry, by 
4 of th fon of the general power which ſuch adminiſtrator had in the 
e e tiene 5 and therefore ſuch continuing acts are not ipſe fact 
Won termined by the ceaſing of the adminiſtration, but are on 

> nd abc in the ſame manner as other leaſes would be, viz. by * 
mile x of the executor, when he comes to take upon him that office. 
M. 5 if the adminiſtration had been ſpecial, ad opus, commodum, & 
the tern tote: of the executor during his minority, & nen alitèr, nec alia 
nid Ts it was in Prince's cafe, then none could make title by 
_— of ſuch a leaſe made by ſuch ſpecial adminiftrator, even 


ting the minority of the executor ; for the nature and manner 
the adminiſtrator's power appearing in the very title which the 
ke muſt make to ſuch leaſe, this leaſe would appear not to be 


d on hi 
procured 


inion, % / | 2 . , 
re beit hunt thereto, becauſe it could not be of neceſſity, nor for the 
Jona advantage of the infant, fince it could not take effect during 


elite of the tenant for life; and therefore ſuch leaſe would be 
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3, Of Leaſes made by a Bailiff of a Manor. $ 


A bꝛiliff of a manor cannot, by virtue of his office, make leaſes Bro. tit. 


ntrary U ers for his buſineſs is only to collect rents, gather the fines, Baily, 40, 
x * Kalt f f . { . 6 | 41- nut. 
ainſt it bf cr the forfeitures, and uch like; but he hath no eſtate or 1..c, 77. 
id be pn reit in the manor itſelf, and therefore cannot contract for any Cro. Jac. 
rinable tf in intereſt thereout. But the lord of the manor may give 99: Nell. 


2 ſpecial power to make leaſes for years, as he may do to any "_ 


ger and then ſuch leaſes, if they are purſuant to the power, 
made in the name of his lord, will be good as leaſes by the 
himſelf : for the bailiff, though he hath ſuch power, cannot 
tt them in his own name. But a general bailiff of a manor 


to a leak 


tors. 


folutely M wake leaſes of 4vill, without any ſpecial authority, becauſe 
rs or inte to collect and anſwer the rents of the manor to his lord, if 
er of jeu ald not let leaſes at will, the lord might ſuſtain great preju- 
veir hand y abſence, ſickneſs, or other incapacity to make leaſes, when 


C the former leaſes were expired; and ſuch leaſes at will are 
ant upon lt benefit of the lord, and can be no ways prejudicial to 


ppoints d v becauſe he may determine his will, when he thinks fit. 

, and dies tif a bailiff of a manor hath a ſpecial power to make leaſes 2 Chan, 

. general ears, as he ought to make them in the name of his maſter, ſo 2 

g f | Mylit to de made in writing, that the authority may appear Sir Charles 43 
| to Huey. : 
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to be purſued: therefore, where a bailiff conſtituted by writy 
to receive rents, manage and let the lands, made a parol leaſe jg 
eleven years, and the leflee, being turned out at law upon g 
ejectment, brought a bill for relief in Chancery, the bill ms 
diſmiſſed, becauſe he had only a parol leaſe, which the bailif ul 
no power to make, | 


9. Of Leaſes made by a Guardian. 


A guardian in ſocage may make leaſes for years in his a 
name, and the leflee may maintain ejectment thereupon z forth 
guardian is a perſon appointed, not by any ſpecial deſignation 
the party, but by the wiſdom of the law, in reſpect of the lax 
deſcended to the infant; ſo that where no lands deſcend, there c 
be no ſuch guardian: and his office originally was to inſtruct i 
ward in the arts of tillage and huſbandry that when he came 
age he might be the better able to perform thoſe ſervices tol 
lord, whereby he held his own land: and though the office n 
be in ſome meaſure changed, as the nature of the tenure itfelt! 
ſince the time that the ſocage tenants bought off their peria 
labours and ſervices with an annual rent to the lord, yet it wi 
called ſocage tenure, and the guardian in ſocage is {till only wha 
lands of that kind (as moſt of the lands in England now are) d 
ſcend to the heir within age: and though the heir after fou 
may chooſe his own guardian, who ſhall continue till he is twen 
one, yet as well the guardian before fourteen, as he whom 
infant ſhall think fit to chooſe after fourteen, are both of the ka 
nature, and have the ſame office and employment aſſigned tothe 
by the law, without any intervention or direction of the ma 
himſelf ; for they were therefore appointed, becauſe the infant 
regard of his minority, was ſuppoſed incapable of managing ul 
felt and his eſtate, and, conſequently, derive their authority, 
from the infant, but from the law; and that is the reaſon ti 
tranſact all affairs in their own name, and not in the name df 
infant, as they would be obliged to do, if their authority 
derived from him : and it their authority were derived from l 
it would by no means anſwer the intention of the law in appol 
ing them; for then all acts done by virtue of ſuch derivatives 
thority could be of no more force than if done by the perſon 
ſelf who gave that authority, ſince none can communicate m 
power to another than he has himſelf ; and that would inval 
all their contracts, and make them ſavour of the ſame imbecl 
as if made by the infant himſelf. Therefore, to enable them 
take effectual care of the infant, and his affairs, the law ® 
veſted them, not With a bare authority only, but alſo uit 
antere/?, till the guardianſhip ceaſes; and to prevent their abult 
this authority and intereſt, the law has made them accountab 
the infant, either when he comes to the age of fourteen yew 
at any time after, as he thinks fit; and therefore their aul! 
and interelt extends only to ſuch things as may be for the N 
and advantage of the infant, and whereof they * 
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count ; which is the reaſon they cannot preſent to any benefice 
right of the heir, becauſe, they can make no advantage thereof, 
that would be fimony, ) and, conſequently, have nothing therein 
bcreof they can give an account ; and therefore the infant him- 
{ (hall preſent thereto, | 
From what has been faid it appears, that a guardian in ſocage 
ot only a bare authority, but an intergſt in the lands deſcended, 
therefore, during that time, may make leaſes for years in his 
in name, as any other who hath an intereſt in lands may do; 
rhe is guoſi dominus pro tempore. And if he makes leaſes for 
as to continue beyand the time of his guardianſhip, ſuch leaſes 
em not to be abſolutely void by the infant's coming of age, but 
'y voidable by him, if he thinks fit: for they were not derived 
cel out of the intereſt of the guardian, or to be meaſured there. 
but take effect alſo by virtue of his authority, which, for the 
pe, was general and abſolutez and therefore all lawful acts 
ne during the continuance of that authority are good, and may 
bliſt after the authority itſelf, by which they were done, is 
termined ; and conſequently, the infant, when he comes of age, 


his 0 
j forth 
nation t 
the land 
there a 
{tru ti 
> came 
ices to | 
office n0 


re itſelt1 


Cee by acceptance of rent or other act, if he thinks fit, make ſuch 
,nly whe pes good and unavoidable: But a guardian by (a) nurture can- 


make any leaſes for years, either in his own name, or in the 
ime of the infant, for he hath only the care of the perſon and 
cation of the infant, and hath nothing to do with the lands 
eich in virtue of his office z for ſuch guardian may be, though the 


W are) wi 
T fourt . 
is twen 


whom d | a 

# the Gulf 4th no lands at all, which a guardian in ſocage cannot. 
ed ta es land to B. for four years, and the lands being holden in 
che ue, and the heir under fourteen, the guardian in ſocage by an 
e im erture, before the firſt leaſe was expired, lets the ſame lands 
agh ag l. bis own name to B. for eight years; and if by this acceptance 
bort, M ca leaſe from the guardian in ſocage the firſt leaſe was ſur- 
reaſon th ered, was the queſtion ? and it is ſaid to be holden by the 
\ame of WE” that it was ſurrendered ; or, if it could not be properly called 
hority # urender, for want of a reverſion in the guardian in ſocage, yet 
from Wl held that at leaſt the firſt leaſe was thereby determined by ad- 


uttznce of the leſſor's power to make ſuch preſent leaſe, which, if 
etſt ſhould ſtand in the way, he could not do; and a guardian 
beage hath power to make leaſes for years. Though this caſe 
ted in (5) Hutton to be no ſurrender, yet it was in a caſe, where 
* queſtion was of a ſurrender ſtrictly and properly ſo called; 
therefore though it were not to be cited for an authority of a 


in appoll 
-rivatived 
perſon h 
nicate n 
Id inval 
e imbeci 


ible them mender properly ſo called, yet it might amount to a determina- 
w hs © the firſt leaſe, which in the principal caſe, all the court 
\lſo wit ed that it did: but they held, it would be otherwiſe in 


keir abu E of ſuch leaſe made by a guardian pur nurture, for he can only 


countadi « leaſes at will z and therefore ſuch ſecond leaſe at will mutt 
den years void, when the leflee was in poſſeſſion already by 
eir authal . ol a leaſe for years. : 

r the be an, who is guardian in ſocage to her ſon, marries again, 


e Luiband and the join in a leaſe of the infant's lands, this — 
. 2 4 * 
comes void; for the in- 
tereft 


27 - * Wor the death of the huſband, be 
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tereſt which ſhe had in the lands was in right of the infant, ; 
therefore ſhall not bind her, as thoſe acts ſhall in which the ig 


Arne y, 
le it 18 


with her huſband in parting with her own poſſeſſions. in jo 
K 4 d 
10. Of Leaſes made purſuant to Authority, re lan. 
2 1 
If one hath power, by virtue of a letter of attorney, tom 2 
leaſes for years generally by indenture, the attorney ought ton mak 
them in the name and ſtyle of his maſter, and not in his ol ;... 
name: for the letter of attorney gives him no intereſt or eſte. .... 
the lands, but only an authority to ſupply the abſence of his m ... 
by ſtanding in his ſtead, which he can no otherwiſe do ark. 
by uſing his name, and making them juſt in the ſame manner A gte. 
ſtyle as his maſter would do if he were preſent : for if he H e 
make them in his own name, though he added alſo, by w ¾ e 
the letter of attorney to him made for that -purpoſe ; yet M brech. 
leaſes ſeem to be void, becauſe the indenture being made nir |: 
name, mult paſs the intereſt and leaſe from him, or it c fach 
from no body: it cannot paſs it from the maſter immedua. 
becauſe he is no party; and it cannot paſs it from the ator. * 
all, becauſe he has nothing in the lands and then his adding... .. 
virtue of the letter of attorney, will not help it, becauſe that len th. 
attorney made over no eſtate or intereſt in the land to him, M. te b 
conſequently, he cannot, by virtue thereof, convey over r can 
another. Neither can ſuch intereſt paſs from the maſter nay - a,, 
diately, or through the attorney; for then the ſame indem, in dl 
muſt have this ſtrange effect at one and the ſame inſtant, to e pu 
out the intereſt from the maſter to the attorney, and ſrom tout ch. 
attorney to the leſſee, which certainly it cannot do; and e 2 ſy 
all ſuch leaſes made in that manner ſeem to be abſolutely nes...” 
and not good, even by eſtoppel, againſt the attorney, becaule r - 
pretend to be made not in his own name abſolutely, but in the ua 
of another, by vitue of an authority which is not purſued, nejectr 
caſe therefore of making leaſes by a letter of attorney, ſeems al, wit! 
differ from that of a ſurrender of a copyhold, or of livery of H il, an 
of a freehold, by letter ofattorney ; for in thoſe caſes when ny). came 
ſay, we A. and B., as attornies of C., or by virtue of a letter 9 Wt: aid 
torney from C., of ſuch a date, &c., do ſurrender, &i of mi e th. 
you ſeiſin of ſuch lands ; theſe are good in this manner, becauſe or een 
are only miniſterial ceremonies or tranſitory acts in p + an 
to be done by holding the court rod, and the other by dene er » 
a turf or twig; and when they do them as attornies, or d bart of 
of a letter of attorney from their maſter, the law prone... : 
thereupon as if they were actually done by the maſter Mg dur 
and carries the poſſeſſion accordingly : but in a leaſe for je... 
is quite otherwiſe, for the indenture, or deed alone, con") ad, a 
intereſt, and are the very eſſence of the leaſe, both 3 C en n 
paſſing it out of the leſſor at firſt, and its ſubſiſtence in che ö A whene 
afterwards: the very indenture, or deed itſelf, is the come over 
without any ſubſequent conſtruction or operation of h 4 . deriſ 
upon; and therefore it muſt be made in the name and ſtyle 0 ales 


i 


who has ſuch intereſt to convey, and not in the name © 


/ 


- 
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mer, who has nothing therein; but in the concluſion of ſuch 
ſe it is proper to ſay, in quitneſs whereof A. B. of ſuch a place, 
| in purſuance 95 a letter of attorney hereunto annexed, bearing dato 

a day; or if the letter of attorney be general, and concern 
ce lands than thoſe compriſed in the preſent leaſe, then to ſay, 
urſuance of a letter of attorney, bearing date ſuch a day, &Cc., a true 
whereof it hereunto annexed, hath put the hand and ſeal of the 
{-r, and ſo to write the maſter's name, and deliver it as the ach 


| his ed of the maſter 3 in which laſt ceremony of delivering it 
eſtat fe name of the maſter by ſuch attorney, this exactly agrees 
bis m de ceremony of ſurrendering by the rod, or making livery 
: do Wurf or twig, by the attorney, in the name or as attorney of 
anner an c:2{tcr ; which proves that there is a great diverſity between 
he ſto : the name of the attorney inꝰthe making of leaſes, and uſing 
ug ame in making a ſurrender of copyhold, or livery of ſeiſin 
Y W irechold eſtate. | 
e in 


The king, by letters patent, gave authority to his ſurveyor to Moor, pl. 
ke ſuch leaſes of ſuch lands, reſerving the ancient rent, and 797 , 
furreyor makes leaſes by indenture between the king ex und! 5 


aro zd J. S. ex allerd parte, and the indenture te/tatur quad 
adding WS ex dimifit, Cc. and the concluſion was, in cujus rei teftee 
at letter un the ſurveyor ſigilium ſuum appeſuit : the court held theſe 
bim, UT: to be void, becauſe not purſuant to his authority; for a 


wer 20 r cannot make leaſes in his own name, though it be but de 
in annum, and of lands uſually let, but he ought to make 
mn in the name of his maſter; ſo here the ſurveyor ought not 
me put his own ſeal to the leaſe, but the ſeal bf the king; for 
d from out the king's ſeal it cannot be his leaſe z and the manner of 
ug eng ſuch leaſe proves this, for the words are; quod dominus 
ber A. B. fogillum ſuum appoſuit 3 and a great caſe was cited, 


e fuch leaſe by a bailiff, in his own name, was held to be 


in the a. 4 

wy dejeftment the caſe was, that one A. deviſed lands to B. his fon Cro. Eliz. 
ey. * ah with divers remainders over, and makes one C. overſeer of Au 
| Tt nll, and willed that he ſhould have the education of his fon 1 
8 f 


came to the age of twenty-one, and to receive, ſet, and let, 
5 letter 9 bd B., the faid lands fo given him, and thereof to ac- 

tt to the ſaid B., being allowed his charges, Sc. C. makes a 
* E for ſeven years in his own name, with reſervation of rent to 
PL. kel; and this leaſe by computation, was to continue half a 
by dee er Bs; attaining his full age; and if this leaſe was good for 


or * part of the term, was the queſtion ; C. being dead, and B. not 
of” * U age? and it was argued to be good for the whole term, or 
| 


p ll during the minority of the ſon, and only void for fo mucH 
e for n teded the full age of the ſon, and that C. had an intereſt in 
en con Ws. and not a bare authority only; for then all leaſes muſt 
en made in the name of the infant, and ſo he might avoid 
| Whenever he thought fit, which the teſtator never intended 
Erower, him to do. But Popham, Clench, and Fenner held that, 
150 5 texiſe 3, C. was but a guardian for nurture, and could not 
{ty RAS at his own will and pleaſure ; for then he might 3 
them 
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Moor, 774. 
Yelv. 73. 
Carpenter 
and Collins. 


Dyer, 26. b. 


it himſelf; but the whole eſtate remains in the mean time in 


the executor an intereſt or an authority only, yet it determine 
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them for one hundred years; but here he can only make leafs 
will, for there is no other time certain appointed, and he is bu 
the nature of a bailiff, and accountable ; and therefore it vn 
judged that the leaſe was yoid. From this caſe it appears, thy 
the authority had been ſufficient to enable him to have mal le 
for years, ſuch leaſes made by him during the continuance off 
authority would not have determined therewith, but ſhouldh 
ſubliſted during the whole term for which they were made; 
the infant in ſuch caſe could not, when he came of age, 
avoided them, as he may leaſes made by his guardian in ſocag 
he thinks fit, becauſe the leſſee would have been in by the wilt 
deviſe, not by the guardian pur nurture, admitting the authority 
deviſe had been ſufficient for that purpoſe, which in none of 
following caſes of deviſes it ſeems to be. | 
One deviſes land to his fon when he comes to the age 
twenty-four years, and in the mean time that his executorl 
have the overſight and dealing of all his lands and goods; i 
gives the executor no intereſt to make a leaſe certain forge 
but only an authority to overſee and order the land in rig af 
ſon, and for his uſe and benefit, as wanting diſcretion to mat 


ſon by deſcent, and the executor can only make leaſes at will 
there is no expreſs deviſe to him of the lands till the ſon cat 
to twenty-four, nor any expreſs authority to make leaſes for jt 
in the mean time; and the heir ſhall not be dilinherited, tho 
but for a time, without a manifeſt intent in the will to thatp 
pole. And where in that caſe, the ſon died before he c or 
twenty-four years of age, it was held, that whether the deviley 


the death of the ſon, whenever that happened; for it vs i: 


Cro. Eliz. 
1900. 
Parker and 
Plummer. 
Cro. Eliz. 
252. Smith 
v. Havens. 
Hob. 285. 
Balder v. 
Blackbourn. 
Dyer, 210, 
Pl. 24. 


his death, and was never intended to exclude the next heir til 


affixed to his care of the ſon, and, conſequently, determine eſta! 
lenatio 
ſon ſhould or might have attained his age of twenty-four} 
and then the executor having power to make leaſes at will ici ſett 


the next heir may, whenever he thinks fit, determine theaWurance 


entry, or otherwiſe. | Wand 
But if the words of the will had been that the executor f 

have the land, or the profits of the land, to his own ule, vi om 

account, till the ſon ſhould come to twenty-four, provided, t for 


the intent that he ſhould bring up and educate his clue them 
children ; this would -not only amount to a truſt and ebf the, 
in the exccutor, but would alſo fix ſuch an intereſt in bie, an 
anſwering the purpoſes of the will, as would go to his execoirers w 
though he ſhould die before the ſon attained the age of t 
four years; and the education of the child, or children, is ved, 


matter of privity or confidence, but that another may do 13 Terant 
and, conſequently, in this caſe, ſuch executor may make 2 make le 
years, till the ſon ſhould or might attain to the age of twent\ * 

ears; and this would not determine, though the ſon ſhow! ts, or ar 
before that age, till by computation of time he might have . on 
that age, if he had livzd, | Wed or 
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e leal One deviſed lands to his wife de anno in annum, till his ſon Moor, pt. 
eis we ald come to the age of twenty-one years: this was by all the 143. 3 Co. 
it wa uſtices held ſuch an mtereſt as would determine by the death of 2 
ars, lade bon, though before twenty-one ; for the intent was only that caſe. Chan. 


nate Es ite ſhould have the lands during the minority of the ſon, by * 
nee . on of his ſuppoſed incapacity to manage them during that Rep. 126 


nould by ime, which reaſon is at an end by his death : and this the rather 


made; pears to be his intent by the words de anno in annum, which are 
age, l xecutory and applicable to each ſingle year, and ſhew his caution, 
8 ot to give it to his wife for any determinate number of years, leſt 
the wille 


is ſon ſhould die in the mean time, whole death, or attainment of 
renty-one years, he intended ſhould be the determination of the 
jife's intereſt. But by Dyer, it would have been otherwiſe, if the 
rords had been, till the ſon ſhould or might come to that age; and 
ereſore this caſe differs from Boraſton's caſe, and the other caſes, 
ich were adjudged, upon a ſpecial reaſon, that for payment of 
lebts, or for the ſupport and proviſion of the deviſee or executrix, 
for maintenance of his children generally, where he had ſeveral; 


zuthority 
none olt 


the ag 
ecutor | 
goods; | 


in for ye 


| right dl re in ſuch caſes, though the ſon to whom it was deviſed at ſuch 
n to WS: 2ge ſhould die before that age, yet the executrix, or deviſee, 
2 hould have ſuch an intereſt veſted in them for thoſe purpoſes, as 
8 at Will; 


hould not determine till the fon ſhould or might Rave attained 


1e ſon a age, if he had lived; and, conſequently, ſuch executrix, or 


\ſes for ft 


b * eviſee, may make leaſes for years, which ſhall continue as long as 
ited, der own intereſt therein. a 

to that 5 
e he cu. Of Leaſes made purſuant to Powers in private Conveyances 
1e devile} P 8 , 


letermine 


and Settlements. 4 OE . — 
— 751 
As in the ſettlements of eſtates in cas it 18 U to limit Ver, 120. Zn 


Ir it was 
letermineW: eſtates for life to the preſent takers, to prevent their power of ane the 2/ 479 
xt heir til eaation and defeating their iſſue of the proviſion intended them . 6 5 Ge 
y-ſour Je ſuch ſettlements; and yet it is neceſſary the land compriſed in Mobun, „ 
s at will oi bettlements ſhould be continued in the occupation and ma- Euer (E) j"=nnenn 
mine the ce of tenants and farmers, who, being ſkilled in the arts of 8 — | 

Wandry, know beſt how to improve and manage them to ad- rules of 1A LLz, . 
xecutor frage; therefore, to encourage the induſtry of ſuch farmers, it ——_—_— 7 1 
a uſe, vi ome cuſtomary to empower the tenants for life to grant cefiattical £ Sek , 
provided, les for a certain time, which otherwiſe they could not do, hav- leaſes, and 2 
> his cus themſelves but an uncertain intereſt determinable on their eb — 
and cn ls, It will therefore be neceſſary to conſider theſe kind of — 4 : 
elt in hae and how far their purſuing or deviating from the ſeveral tail unde . 
his execs whereon they are founded will invalidate them, and how = 8 7 

not; of 32 H. 8. 
age of t 5 28 allo upon what ſort of ſettlements ſuch powers may be upply equally JE 
Iren, 5 10 red, and what not. to leaſes made by virtue of powers in ſettlements.] <A = | 
y 3 yu Tenant for life, upon a ſettlement made 12 Fac. 1. had power Vaugh. 28 Por Of a, 
ma pi make leaſes of all or any of the lands which at any time hereto- *2 35+ Pa e 
of * * tave been uſually demiſed or let in poſſeſſion for three —— 7 lr a4 
fon or any number of years determinable on three lives, or for aten 22 | 
- Hcountets 


| 


en . . 
3 years, or under, reſerving the rent thereupon now 
or paid, or more, ſo long as the leſſees, their executors 
and 
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and aſſigns duly pay the rents, and perform the conditions, wil ent 
cording to the true meaning of their indentures of leaſe, Th ſtrud 
tenant for life makes a leaſe of ſeveral parts of thoſe lands, H «:; / 
years determinable on three lives, ſo long as the lefſees, thai then 


"4 executors and aſſigns, duly pay the rents, &&c. verbatim as in tel rc 
4 power), reſerving the ſame rents which were reſerved 12 Jac 1 kde 
Wu. | when the ſettlement was made, and ſpecifying particularly wah not :! 
"#2 thoſe rents were; and there being other lands, called Ley! 
i 0 . . 
3 which were found not to have been in leafe fince 12 His. (ease. 
3 they were let for twenty-one years at 1001. per ann. rent), he Merpre! 
1 leaſes thoſe lands for twenty-one years, rendering 1004. per hat c 
_ : | 
—_ - rent, and with the ſame clauſe as in the other, viz. ſo long as lands 
. . 
+ 4 leflees, their executors and aſſigns, duly pay, Oc. The rents bands, 
. 1 at Mich. for the lands in the firſt leaſe were found to be in π rst, h. 
Wh but paid in a month after; and the rent upon the leaſe of Lying 


was duly tendered, but not received; and before the next one u 

day the defendant, as heir at law in remainder, entered, ele: 
whon? the leſſees re-entered to maintain their leaſes, Wc. 1. A ſe 
was agreed, that the limitation in the ſeveral leaſes, fo long er, pt 
the leſſees, their executors and aſſigns duly pay, Sc. was ice, 
warranted by the power being in terminis the ſame with the pooh en 
and therefore was good. 2. That by non-payment of the rent ant ! 
the days, the leaſes were determined, ſo that no acceptance eme 

could ſave or ſet them up again. 3. It ſeemed to be agreed rent 
the firſt leaſe was good, becauſe expreſsly found, that the d |<: 
reſerved were the ſame as were reſerved 12 Fac. 1. and that Meuſe 
: ceſſarily implies that thoſe lands were then in leaſe, and beer wi 
„„ „ ancient lamls; they ſhall be preſumed to have been ufa of | 
Woe”: x" demiled And: Hiker, becauſe no doubt was made of this WW (an © 
* the trial. But 4. It was adjudged that the leaſe of Lofeld was be 1 
warranted by the power; 1. Becauſe the qualifications anne" beer. 
to the power of leaſing ſhew, that land not fo qualified was no: ch w. 
be leaſed : now the land to be leafed by virtue of this power, all only 
ſuch as had been actually let, which muſt be twice at leaſt ; ſy de 
| Lofield appears to have been let but once; therefore not within Ip this ; 
ower: alſo, uſually may ſignify the common continuance of H uſual 


, "ug * 
2 1 
. # "A 
* * 


4 in leaſe; as land leaſed for 500 years long fince is land uſual eral a 
: TW demiſed, though it were demiſed but once; but then the won reltra; 
oo at any time, ſhew that it muſt be of lands which had been ul p no 
J FY at all times let, which Lofe{d was not, being out of leaſe for abe . e one 
. 2 twenty years before the ſettlement : but chiefly and laſtly in th 


leaſe was adjudged void, becauſe the power was to make or uf, 
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4 . . . w t 
\ reſerving the rent thereupon now yielded or paid, vi. at the under 
of the ſettlement ; and this land not having been leaſed for ty * par 
+ years before, could be under no reſervation of rent at that ti a8 1 


4 and, by conſequence, the rent thereupon then reſerved * $ 1 
was none) could not be reſerved upon any after- leaſe to be m . W 
and the words (or more) will not hold, becauſe they are © *aſe, 
of relation, and muſt refer to ſome rent before, which her = 
none at all: beſides, more or le are words of compariſon, A. Hou 


t 1 6 Min +, 
comparatiyes neceſſarily ſuppoſe a poſitive z but nothing o. N I 


8 
* 2 = 5 4 4 l l - 
EL RED ER EY 
$4 g 7 8 
EE MS 


oo ” 


\ RIES 
a TERS 
_— _ T - 
1 4 WS WS, phy 


ns annel 
was dot! 

T, 
t leaſt 3 0 
t within ü 
ance of lat 
land uſual 
1 the wo 
been ul 


Leaſes and Terms for Years, 145 


rent ia a mere privative. And yet the objection againſt this con- 

ſtruction ſeems conſiderable; for it was ſaid, that the words (at 2 Jon. 3. 
any time heretofore uſually demiſed) imply that ſome lands were not 

then in leaſe z therefore the clauſe of reſerving the rents, which 

were then yielded and paid, muſt extend only to the rent of ſuch 

lands as were then in leaſe, and not of the others, which were 

not then in leaſe : yet ſince he had a power of leaſing them, if 

they had been at any time theretofore uſually demiſed, he might 

eaſe them, reſerving what rent he pleaſed ;z and fo is one (a) book (a) 2 Roll. 
expreſs in point as to the reſervation : but the difference between IR i 
that caſe and this is, that there the power was to let all or any the ford's cafe. 
lands generally, without any reſtraint; whereas this is reſtrained to . 
lands »/ually letten, which, as appears afore, this of Loficld was 

not, having been let but once; and therefore the very power of 

kaſing ſails as to that; otherwiſe the reſervation of a rent, though 

none was reſerved before, ſeems no great objeCtion againſt the 

leaſe : ideo quere ? 

A ſettlement was made to the uſe of A. for life with remainders Vent. 294. 
wer, provided that the tenant for life may make leaſes of the pre- 2? —5 19 
les, or any part thereof, ſo as upon every leaſe there be reſerved - 4 4, * 
an acre for every acre of the land or premiſes ſo demiſed : the Walker and 
enant for life leaſes a rectory, (which was not included within the Wakemane 
ettlement, and conſiſted only of tithes, without any glebe,) reſerv- 
g tent, or without any rent at all reſerved ; and if this were a 
pod leafe within this power was the queſtion ? It was argued not, 
ecauſe conſtruction 1s to be Gade upon the whole clauſe, and the 
ter words, which appoint the reſervation of 5 s. rent for every 
ce of land, ſhall reſtrain the general import of the word premiſes 
pland only, which can only conſiſt of. acres; otherwiſe it may as 

ell be faid, where a power is to make leaſes, ſo as the ancient 
ut be reſerved, thqt you may, by virtue of this power, leaſe lands 
uch were never m_ demiſed, and that the words ancient rent 
all only be applied s the lands which had been anciently or 
ally demiſed. But it was anſwered and reſolved by the court, 
t this leaſe was within the power, and ſo would a leaſe of land, 
q uſually demiſed, in the caſe before put; for the power being 
aeral and affirmative at firſt to make leaſes of all or any part, 
e reſtraint which comes after under the /o as, &c. ſhall be ex- 

led no farther than the very words themſelves import, that is, 
Ihe one caſe, to ſo much an acre for that which conſiſts of acres, 5 
u in the other, to the ancient rent for that which was anci- 

Hor uſually demiſed. And this reſolution was founded chiefly 2 Ron. 
Cunberferd's caſe, where the power was to make leaſes of all Abr. 268. 

Wy part, ſo as ſuch rent, or more, were reſerved upon every ; 

de as was reſerved within the ſpace of two years before; 
u 2 leaſe was made of part of theſe lands which had not been 
iſed within two years before; and it was reſolved to be a 
leaſe, and that he might reſerve any rent he pleaſed, becauſe 
power was genergl to leaſe all; and therefore the reſtrictive 
8 ſbould be applied only to ſuch lands as had been demiſed 
VO years before: but Hale, in the principal caſe, ſaid, if 
You, IV. L it 
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it had been res int-gra, he might perhaps be of another opinion, 
Note alſo, this caſe ſeems againſt the cafe of Vangb. 35, before. pov 


146 


* 


Goottitle v. [Lord Ferrers was tenant for life under a ſettlement, in which by; 
on, there was the following power, vis. © "That it ſhould be Jawfu! WW live: 
s « for the tenants for life reſpectively, from time to time, and at ther 
« all times during their reſpective natural lives, and when they A 

te ſhall reſpectively come into, and be in, the aual poſſeſſion of the ear, 

cc aforeſaid manors and premiſes, by virtue of the limitations afore- WWpital 

& ſaid, by indentures under their hands and ſeals, to demiſe al held, 

« or any of the ſaid manors, meſſuages, lands, tenements, ct lea 

© hereditaments hereinbefore mentioned, or any part thereof, with: : 

« any perſon or perſons whomſoever, in pofleſhon, but not by way Would 

4 of reverſion or future intereſt, for the term of twenty-one years WW(cntat 

ic abſolute, or any leſs abfolute term; or for any term or number tic w. 

« of years determinable upon one, two, or three lives, fo as dend o 
every ſuch leaſe or leaſes reſpectively, there be reſerved mi s 

© made payable during the continuance of ſuch leaſe or lead en 

t reſpectivelßʒ to be incident to, and go along with the ummecupatic 

« diate reverſion or remainder of the premiſes ſo leaſed, ſo muct uways 

« or ag great yearly rents as, or more than now is, and are pal: the | 

&« and yielded, or agreed to be paid and yielded for the ſame; or. 

« proportionably for any part thereof.” Lord Ferrers, under ui $0, y 
power, granted a leaſe to the defendant for ninety-nine years, part 

the ſhould ſo long live. Part of the premiſes compriſed in dere 

leaſe, conſiſted of manors and manerial rights which had ne pon an 

been leaſed before, and alſo of a fiſhery which had been let & re liv; 

fore, but was not at the time of the ſettlement. Since that tin ee or 

it had been let again at 157. It was objeQed, that the mae mage 
and fiſhery were not demiſable under the power. The manor n. 
had never been let; the fiſhery was not let at the time of the ich 1-,; 
tlement; and the power required the rent then paid, or mere, Wt was 1 
be reſerved. Things then for which 19 rent was then paid, couiWulq |, 
not be meant to be comprehended. This would avoid the wre to 

leaſe; for one entire rent was reſerved, and it could not be appolWanner + 
tioned. But, by the court, the power is expreſs to demile rere, t. 
manors and fiſhery, They ape particularly mentioned in the or of 
tlement, and the power goes to the whole. They pay under If land 

leaſe as great a yearly rent, as at the time of the ſettlement, HF” for 
they paid nothing then. The words, therefore, are come th. 

with, and this objeQion could only ſtand upon intent. But Lands 
ſuch intent appears. The manors are nominal, — of no valut as, to ti 
no object of yearly income; the fiſhery worth only 15 5 3 Jr ſon i 
They are convenient to the leſſee living on the land, and of * awful {i 
to the remainder- man. The intent was to give leave to * me lives 
all, reſerving as much rent in the whole, as had been reſerve” de heir 
Tem fore. Beſides, the words at the end of the power, © or Pinan fe 
Ker. 077+ 4 tionably for any part thereof,” ſhew that it was the intent llſon 
the quantum of the rent, and not any particular part of 'the ad for t. 
miſes included in the ſettlement, was to guide the perſon u ad the | 
cuting the power. or for 
Ceds to | 


A5 i 
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of, A., tenant for life under a ſettlement, in which there was a 
e. power, that any perſon who ſhould be actually ſeiſed of the lands 
phich by virtue of the ſettlement might make a leaſe or leaſes for three 
lives, or for twenty-one- years, of all or any part of the premiſes 
therein compriſed, at ſuch yearly rents, or more, as the ſame were 
tlen let at, granted a leaſe of the capital meſſuage for twenty-one 
years, but reſerved no rent. The queſtion was, whether the ca- 


afore- N pital meſſuage was demiſable under this power? and the court 
iſe al WH held, that it was not. For the qualification annexed to the power 
s, ant cb leaüng, that he ancient rent muſt be reſerved, manifeſtly excludes 


the manſion-houſe, and grounds about it, never let. No man 
could intend to authorize a tenant for life to deprive the repre- 
ſentative of the family of the uſe of the manſion-houſe; therefore, 


numde te words in ſuch a caſe ſhew, that the power was meant to ex- 
as upon tend only to what had been uſually let. By that means the heir 
ved menos all the premiſes in the ſettlement, juſt as they were held 
r leaf nd enjoyed by his anceſtor, the tenant for life. He has the oc- 
e imme cupation of what was always occupied, and the rent of what was 
fo much ves let. The nature of the thing ſpoke the intent as forcibly 
are pu de moſt direct words would have done. It was demonſtra- 
ſame; 0 yon. | 


do, where a tenant for life under a will, with a power to let all or 
Y part of the premiſes, /o as the uſual rents be referved ; and ſo 
þthere ſhould not be at any one time any greater or larger eſtate 


inder thi 
years, 
ed in th 


had nere don any one tenement, or part of a tenement ſo leaſed, than for 
en let Ee lives, or for ninety- nine years, determinable on lives, either in 
that tine denon or reverſion; and ſo as ſuch leaſe or leaſes ſhould not 
he mana made diſpuniſhable of waſte ; granted a leaſe of tithes which 


he mani "ver leaſed before the making of the vill; the court held that 


of the {ſci leaſe was not warranted by the power, and therefore void. 
or mort, vs moſt manifeſtly the intent of the deviſor, hat nothing 
paid, aß ad be let, but what had been let before; that thoſe who 
the wine to enjoy the eftate after him, were to enjoy it in the ſame 
it be app nner as he had done. In all caſes on the conſtruction of 
demiſe M ers, the ſingle point to be conſidered is, the intention of the 
| in the or of the power: that alone muſt govern. ] 

under MK nd hath been leaſed, by virtue of a contract, from year to 


tlement, r for three years, this cannot be ſaid to be uſually let, 


re compile this is but one leaſe, though renewable every year. 

af, But Lands were conveyed on a marriage to truſtees and their 
* no val", to the uſe of one for life, remainder to his firſt and every 
155.2" ſon in tail male, Sc. with a proviſo, ** that it ſhould be 
and of 10 awful for the tenant for life, and his wiſe, during their reſpec- 
ve to 12 we lives, and the ſon and ſons of their reſpective bodies, and 
n reſerel de heirs male of ſuch ſon and ſons, and the heirs male of 
« or pra ant for life, as they ſhould be ſeverally and ſucceſſively in 
he intent A beton of the freehold by virtue of the limitations aforeſaid; 
+ of the n for the ſaid truſtees, and the ſurvivors and ſurvivor of them, 


A the heirs of ſuch ſurvivor, during the minority of any ſuch 
or ſons, or iſſue male, at any time or times, by any deed or 


Gels to be ſigned and ſcaled by him or them reſpectively, in 
1 « the 


perſon ine 


A 
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te the preſence of two or more credible witneſſes, to demiſe, lea: 

c c. to any perſon, Sc. either in poſſeſſion or reverſion for oal lim 
1c life, or for two or three lives, c. all or any part of the pre ſuc] 
« miſes which had been uſually fo demiſed and letten, fo as then inte 
« ſhould be no more than three lives in being at one time,” ura 
A leaſe was afterwards made by indenture, Sc. bearing date the and 
24th of June 1742, between the truſtees named in the ſettlement, Vo 
(there being then a minority,) and J. S., of part of the premiſes nad 
in conſideration of a fine paid, a certain yearly rent, and a ſpech N endu 
ſum for a harriot. Several old leaſes of the premiſes were them, made 
ſome in Queen Elizabeth's time, and others in that of Henry my out 
ſome for years, and others for ninety-nine years, determinabley?"'P* 
upon three lives: and among the reſt, an indenture 7ripartite ben te | 
ing date the 15th of December 1638, whereby one of the anceſto tothe 
of the preſent tenant for life, ſeiſed in fee, in conſideration of n preſen 


1 tural love and fatherly affection to his ſecond ſon, and ſor hi coeral 
8 better advancement, livelihood, and maintenance, covenanted t bon tl 
208 ſtand ſeiſed to the uſe of himſelf for life, then of his ſecond ole o 
1 his executors, c. for ninety-nine years, if his ſaid ſon, or u but 
31688 woman he ſhould marry, or any iſſue of his body, ſhould fo lo lates 
4 live, paying unto the heirs and aſſigns of the father the yearlyre bargain 
- x8 of 4 1. payable quarterly; with covenants on the part of the fon Hof: 
of pay the rent, and repair the premiſes. The queſtion was, whe thre 
We. a covenant to ſtand ſeiſed could be conſidered as an evidence e bir 
17-58 the uſual manner of demiſing? And by the court, it ſhou polſeſſic 
+ There is no doubt, but that theſe lands had been uſually leafedi non, to 
1508 & lives; and the uſual profits made by fines. A covenant to e t 
3 ſeiſed entered into by the owner of an cſtate, is a /eaſe : and d dolly i 
* objection, that the covenant to ſtand ſeiſed in queſtion is hy mo are 
© of proviſion for a younger child, is of no weight; for it is en wnle fro, 
„ day's experience; nothing being ſo common as the making | can t 
Fl theſe leaſes for the benefit of younger children.) tthe tir 
„ co. 134.2, If a feoffment in fee be made to the uſe of A. for life, remaniii. h 
30 Pooh. 31. to B. in tail, with power for H. to make leaſes reſerving, or oe 
ml 3 Co. 51. a, he reſerve the accuſtomable rent, payable to all thoſe who f leaſes 
3 And. 253. have the reverſion or remainder; if A. make leaſes accoruinf on 
1" Harcourt. theſe leaſes derive their eſſence out of the feoffment, and after l de, if 
4% Fa v. Poole. , * 117 
1 2 Roll. are made do, in point of time, precede all the other eſtate init em 
i i Abr. 261. by that feoffment ; ſo that the rent thereupon reſerved, ſhall * a po 
þ$ 2 Jon. 335. with the reverſion or remainders thereby limited, as a rent pi tions 
i 4 ly fo called, and not as a fum in groſs; and therefore thoſe in ect \ 
1 verſion or remainder may diſtrain, or have an action of dedt Wl 1 to hi 
* ; recovery of it, as if they were ſeiſed in fee, and had made 4 
68 (a) Co. 139. leaſe. And where one (a) book calls it a ſum in grols, til * and 
3 (4) IJ on. denied to be law in (6) another, and ſeveral books prove it 2 cuſe his 
- 3:88 38 5, for it is ſai ; % to tak 
a: Iich is But in (e) Poph. it is ſaid to have been a doubt, in the be 

30 cited And. time, if ſuch leaſes ſhould be good, unleſs there were a ch 4 Made 
273: that the feoffees, and their heirs, ſhould ſtand ſeiſed to the u Me than 

2 Roll. "HG . * . _ 7} 

Abr. 261. ſuch leſſees; for which reaſon it may not perhaps {till be am * 
U) Pech. 81. inſert ſuch a clatiſe, though ſuch leaſes have ever ſince been! — 
, "aant m 


to be good without ſuch clauſe; for ſince the ſame dec . 


how" 
Fran, 
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Iimits the eſtates to A. and B. gives A. power to make leaſes for 
ſuch a determinate time, theſe leaſes cannot be derived out of the 
intereſt of A., for that being but for his own life, is not commen- 
ſurate to ſuch leaſes, which at all events are to laſt for ſuch a time; 
and if ſuch leaſes were to determine at A.'s death, the power 


— would be nugatory and idle, becauſe without it he might have 
— made ſuch leaſes; but the power being to make leaſes which ſhall 
p ot endure longer than the life of A., theſe leaſes, when they are 
hr made, mult be derived out of the ſame root as the eſtate of A. 


th himſelf is, that is, out of the eſtate of the feoffees, who for that 
Ante purpoſe have a kind of ſcintilla juris left in them to ſerve ſuch fu- 
mam re leaſes when they are made, and by conſequence, mutt be ſeiſed 
tothe uſe of ſuch leſſees; and then the ſtatute of 27 H. 8. c. 10. 


_ preſently carries the poſſeſſion accordingly ; and the power, being 
1 for K coeral with the other eſtates, may well ſubject them to the execu- 


ton thereof; ſince he who is maſter of his own eſtate, may diſ- 
poſe of it upon what terms he thinks fit. | 
But theſe leaſes can only be made by virtue of ſuch powers upon Poph. 81. 
ates executed by tranſmutation of poſſeſſion : therefore, if one 
bargains and ſells lands to another by indenture enrolled for the 
te of the bargainee, with power for the bargainee to make leaſes 
for three lives, or twenty-one years; yet this is of no effect to , 
dene we him any ſuch power; for here is no tranſmutation of the 
it ſhoul poſeſſion at law, but only a uſe raiſed by virtue of the conſidera- 
„ae don, to which the ſtatute immediately carries a poſſeſſion, accord- 
ng to that uſe; but for the reſidue of the eſtate, it continues 
holly in the bargainor, as it was before; and then the perſons 
o are to be the leſſees being unknown, no conſideration can 
pile from them to the bargainor, and by conſequence, no other 
le can then be drawn out of him. And if the uſe does not ariſe 
the time of the bargain and ale, it can never ariſe after; be- 
we when the deed is once perfected, its operation, as to creating 
new or further intereſt, is then at an end, and conſequently, 
_w_ 5; ales can be made upon ſuch a conveyance, for want of a con- 
ccordiniſ="r=ion to raiſe a uſe to the leſſees. : 
nd after l 50. if one covenants to ſtand ſeiſed to the uſe of himſelf for Mildmay's 
tate nil mainder to his wife for life, with divers remainders over, 2 


ich 2 Co. 176. , 
d, (all WE” power for the covenantor, for divers good cauſes and con- Moor, 144. 
rent p17} 


nanted i 
cond (0 

1, Of WW} 
d ſo l 

early 
the (on 
85 whetht 


it to ita 
2 and 
is by * 
it is en 
making 


7 
g or fot 


*4t1013, to make leaſes for lives or years, Sc. this power is 373. 


letly void. . Roll 
, o tha 2 Noll. 
. thoſe i y void, t he cannot by virtue thereof make leaſes, 3 


of debt. to his ſons or daugliters, or any other of his blood, much leſs cog v. 

4 made f n becauſe ſuch general conſideration can raiſe no uſe Fauften- 
ofs, 0880 © and no averment of a particular conſideration can help it, 2 OM 

dye it 3 cauſe his intent appears to be general, with regard to the per- 3 5 

> j 10 take ſuch leaſes, as to the conſideration whereon they are Beton. 

oF made; for his intent then was not to demiſe to one perſon Nm. 2474 

were a ch perſon 1 Keb. 303. 


to the l wy _ to another; and fince ſuch leaſes are to ariſe and take 
ill be im 2 out of the eſtate of the covenantor, there muſt be 
nee beef! 1 to raiſe a uſe for that purpoſe at the time of the 
ne del Wa. ._- made; which in this caſe there cannot be, 4vhen neither 
aue nor the conſideration are known ; and if there be no con- 
1 3 | | ſideration 
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ſideration to raiſe ſuch uſe at the time of the covenant perfeQe, tior 
it can never ariſe after, becauſe the further operation of the d nag 
then ceaſes. But upon a feoffment, fine, or recovery, where the oug 
eſtate is executed, and a change of the poſſeſhon made preſently, che 
there, no conſideration is requiſite to raiſe any of the uſes; adi pou 
then, by virtue of the power which is created at the ſame tf cilat 


with the conveyance itſelf, the leaſe may be made at any t of t 
aſter. : men! 
Chan. a. And yet where one covenanted to ſt and ſeiſed to the uſe of hin of an 


ating 
maki! 
quire 


191. 263.4. ſelf for life, remainder to his eldeſt ſon, with power for himſelf 


Prince and | 
Green v. leaſe a ſmall part for forty years, which he accordingly afterwa 


Chandler. did, for a proviſion for a younger child; though at law this wa 


3 not good, yet the Lord Chancellor Egerton, upon a bill in Chan A. 
. 91. cery, decreed relief, becauſe the ſon claimed by the ſame com . 
[Lo:d C. J. ance by which the power was limited, and the conveyance v 7emai 
e tended to have been by livery, but that the father was adviſed ui nabe 
ment in covenant to ſtand ſeiſed would do as well; and the law in M premi 
Bath and nay's caſe was not then adjudged; ſo that neither the pu dee 
Monte9""s nor his counſel did then know but that ſuch power was warrant :ccult: 
the lame by law. leates ; 
reaſon for ſupporting the leaſe. ] p for nin 
Godb, 327. A huſband ſeiſed of lands in right of his wife, he and his vi the de 
5 419. levy a fine to the uſe of themſelves for their lives, and after to bim, ! 
ule of the heirs of the wiſe ; proviſo, that it ſhall and may be h hon; 

ful to and for the ſaid huſband and wife, at any time during tha va a g 

lives, to make leaſes for twenty-one years, or three lives; and judge 

wife being covert, made a leaſe for twenty-one years: it was nate |; 

judged a good leaſe againſt the huſband, though made when nd the 

was a ſeme covert, and although it was made by her alone, JWnot exc 

reaſon of the proviſo. This is the caſe verbatim, as it is put in toes ng 

book: but ſurcly the reporter muſt be miſtaken z for, as it 15 pWninable 

there appears no power for the wife ſolely to make leaſes, but nabe le 

in conjunction with her huſband ; therefore the power muſt well as 1 

intended for the wife ſolely, or for the huſband and wife, or at or lives, 

of them ; and then, no doubt, ſuch leaſe by the wife alone" Ives in 

bind the huſband, becauſe it takes its eſſence out of the Ane, to wil ad a le; 

both were parties and conſenting. | Is eſtate 

Bayley v. {One ſeiſed in fee, on his marriage with a ſecond wite, {et but the 

þ om 12 Fan lands on himſelf for life, then on his wiſe for life, then on the 1Jue Rites for 

494+ that marriage, then to the uſe of his eldeſt daughter by his fort l three l 

wife, and to the heirs of her body, Sc. There was a proviſo, ta lich w. 

ſhould be lawful for the wife, during her life, to demiſe the premitter libe 

to any perſon for ſuch term, with and under ſuch conditions, ch pow. 

and reſervations, in ſuch manner to all intents as tenant in tal! ne be take 

do by ſtatute 32 H. 8. for the term of one, two, or three li Food, dec 

upon and under ſuch reſervations and rents, and in ſuch matic pon er 

as tenant in tail was enabled to do by that ſtatute. The buf he eſt; 

died, and the wife married again, and ſhe and her ſecond hut "the oth 

demiſed the premiſes purſuant to the power. Two queſtions M reyer(, 

made; firſt, whether the leaſe made by the - huſband and J 5 Was | 

when the power was given to the wiſe alone, were a good BP , 


J 
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feddel, tion of the power, or whether it were not ſuſpended by the mar- 
ie del rage? Secondly, whether this leaſe by the huſband and wife 
ere u ought not to have been made by fine? As to the firſt queſtion, 
eſently, che court held, that this was a good execution notwithſtanding the 
S; power. As to the ſecond, that no fine was neceſſary; for the 


eſtate of the leflees. was not derived from the leſſors, but aroſe out 
of the eſtate of the feoffees or releaſees named in the original ſettle- 
ment: that therefore, nothing more was requiſite to the raiſing 
of an eſtate to the leſſee, than what was required by the deed cre- 
ating the power; which was only an indenture ſigned by the party 
making the leaſe, and made in ſuch manner as the 32 H. 8. re- 


ne tne 
ny tine 


| of him 
mſelt u 


terwars ing de 11 
this vali quires in leaſes by tenant in tail. ] 
n Chan- A., ſciſed of a reverſion in fee expectant upon an eſtate for life 8Co. 69, 70. 


2 Roll. Abr. 


f . - 8 8 260. Whit- 
remainder to the uſe of himſelf in tail, &c. with power to A. to ſockꝰs caſe, 


come ., covenants to levy a fine, &c. to the ute of himſelf for life, 


e Was Il 

ied ſui make any leaſe or leaſes in poſſeſſion or reverſion of all or any the 3 Mod. 
in Mi premiſes, provided that ſuch leaſe or leaſes do not exceed 3 
the pu bree lives at the moſt, or twenty-one years, and fo as the v. Pigett. 
warranty accultomable rent be reſerved, payable during ſuch leaſe or 


leaſes: a fine is levied accordingly: then A. makes a leaſe to C. 
for ninety-nine years, if two lives ſhould ſo long live, to begin after 
the death of B., rendering 14 /. per annum (the ancient rent) to 
him, his heirs and. aſſigns, and to ſuch perſon and perſons to 


d his wi 


ter to th 


ay be lh whom the inheritance ſhall after his death appertain; and if this 
zring 0:00 was a good leafe, purſuant to his power, was the queſtion ? It was 
; 3 and 8 2djudged that it was: becauſe the firſt part of the power was to 
it was rale leaſes abſolutely and indefinitely, in poſſeſſion or reverſion, 


when H nd the reſtraint which came after was only that they ſhould 


alone, rot exceed three lives, or twenty-one years, which this leaſe 
put in Foes not; for though it is for ninety-nine years, yet it is deter- 
as it is p minable on two lives, which is leſs. Beſides, the power being to 
es, but oF'nake leaſes as well in reverſion as in poſſeſſion, and for lives as 
er mult E vell as years, could not have been executed, as to making leaſes 
ile, or r lives, in any other manner; for they could not be made for 
2 alone vs in reverſion, as they may for years determinable on lives; 


nda leaſe in ſuch manner was moſt conſonant to the nature of 


ne, to vil | 
ls eſtate, which. was but a reverſion after the eſtate for life to B. 


* 
wife, cube the court agreed, that if one hath power generally to make 
n the illus for three lives, he cannot make a leaſe for ninety-nine years, 
y his fo three lives ſo long live; for this is not purtuant to his power, 
-oviſo, üg vbich was only to make leaſes for three lives; and there being no 
the premier liberty given in the power, he cannot vary from it, becauſe 
tions, ch powers being to charge the inheritance of a third perſon, are 


it in tal be taken ſtrictly. 2. It was adjudged, that the reſervation was 


r three l Food, becauſe ſuch leaſe, after it is made, comes in by virtue of 

ſuch mi power above all the limitations, and takes its eſſence, not out 

The bulb the estate for life, but out of the eſtate of the eonuſees before 

ond hu f the other eſtates, and then they coming in after, in the nature 
ueſtions g rvierlioners, the reſervation to them is good. | 

ind and „ Was ſaid by the judges, in 3 Keb. that the conſtructon in 3 Kebs 746: 


'Whct's caſe, that a perſon, having power to make leaſes for 
ye three 
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three lives, could not make a leaſe for ninety-nine years dete, Wiſh tc!!! 
midable on three lives, was too nice, and expreſsly contrary tothe Mi tie p. 
| intent of the parties. to be 
Mich. Yet in a late caſe, where A. made a ſettlement, and limited th Bu 
— 1 eſtate to himſelf for life, remainder to his ſon B. for life, wu = !call 
Popham, ſeveral remainders over, with a power to B. when he came bra 
in B. R. poſſeſſion, to affign or limit the ſame to any woman that he hou i014 
. marry, or for the uſe or in truft for her, in lieu of her jointure; Mandi th 
12 after- On his intermarriage, by deed reciting his power, demiſed M iuivar 
wards filed eſtate to truſtees for ninety-nine years, in truſt for her, if rent, ! 
. ul ſhould ſo long live: though it was agreed, that this was no greattnlJ'/zis, 
and Lord eſtate than by the power he was enabled to make, being to deter 200d ; 
Talbot held mine on her death, and that an eſtate for years was, in the eye d, th 
e ee the law, of ſhorter duration than an eſtate for life; yet it ad th 
ed by the reſolved, that the power being poſitive, and ſpecifying what en r<ve 
power, ſay- was to be limited, ought to be conſtrued ald purſued trial" give 
1 being to ariſe out of the eſtate of a third perſon (a): and te the | 
def:&ive, agreed the rule laid down in (6) Whitlect's caſe, that all poſting” 't 
bur a 6/un- particular powers muſt, in all material circumſtances, be poſitir bulbind 
gen, and and particularly purſued, rerhon, 
he decreed the defendant to pay all the cots both at law and in equity. 2 Burr. 1147. 2 Ver by might; 
And nate, in the caſe of Zouch v. Woolſton, 2 Burr. 1147. the court of King's Bench were of cd ring 
that whatever is an equitable, ought to be deemed a legal execution of a power.] (6) 8 Co. 70+ Ley. bat 1 0 
Co. 45. S. Rule laid down. 
Fears, te 
3 Keb. 44. One had power in effect to make leaſes for the lives of 4, tes in 
2 Y. and C., and he makes a leaſe to them for three lives, and the . Le, 
of the longer liver of them: this was held to be ſufficient wii for 
the power, becauſe for three lives generally, and for three M tht i 
and the longer liver of them, is all one, ſince without ſuch wor ſeiſed 
it would have gone to the ſurvivor, ' leaſes 
2 Bulf 216. "Tenant in fee makes a leaſe for life, and after levies a fine er jc: 
porn An the uſe of J. S. for fifteen years, remainder to the uſe of him the |; 
Rep. 12. for life, with power for himſelf to make leaſes for twenty- ' Ceedin 
2 Roll. years, or three lives in poſſeſſion; and the queſtion was, it ' lives, 
N virtue of this power he might make leaſes during the continu leaſe,] 
Prickwood. of the term for fifteen years, or not till after that was ended: ay than f 
per curiam clearly, he may make leaſes preſently in poſſcſſion; ' Jears 
the power iſſues out of the whole eſtate, and by virtue thereo! nety.ni 
may make leaſes in poſſeſſion preſently, and need not ſtay 2 forr 
the term end, or the lands come into poſſeſſion ; and ant 
termor ſhall have the rent reſerved thereon : and they agreed, "ron, 
as this power was, he could not make leaſes in reverſion, but lt of t 
term of fifteen years was immediately ſubje& to the power, g for lit 
| when that 1s executed it will charge the poſſeſhon. nie Curt, 
Palm. 46%. Tenant for life, with power to make leaſes for twen'! forme 
— py 5- years, rendering the ancient rent, makes a leaſe for twe” tower. 
Leon. 35. Years, to begin ſuch a day after: this is not purſuant to the e reel. 
3 Leon. 130. and conſequently void, becauſe pro tempore it is 2 future id tc 
. which this power does not warrant, but it ought to be ma . and 
Poſh: 9. poſſeſſion; for if he might make leaſes in reverſion, or inen 
222. 


though but a month after, he may as well make them wy 
| | we! 
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twenty years after, or after his death, and ſo defeat the intent of Cro. Jac. 
the power, which being to charge the eſtates of third perſons, is 38. 2 Roll. 


. br. . 
to be taken ſtrictly. — 


deter. 
7 tothe 


ted the But where a huſband, ſeiſed of lands in right of his wife, made Dyer, 3579. 7 © 
e. vu leaſe for twenty-one years purſuant to 32 H. 8. c. 28. and after, Leon. 36. 
N | G . 3 Leon. 71. 
ne mb priratc act of parliament it was enacted, that the huſband 4 Leon. 665 
pon {10u1d have thoſe lands for his life, remainder to his wife for life, 2 Roll. 
ure; Id that all leaſes and grants thereof made or to be made by the Abr. 26. 
ſed ll bucband for three lives, or twenty-one years, reſerving the ancient 
r, if eG ret, (01d be good; and the huſband after made a leaſe of theſe 


nds, to begin after the expiration of the firſt leaſe; it was held 
cod for the lands being in leaſe at the time of the making of the 
act, the intent of the act ſeems to warrant ſuch leaſe in reverſion, 
nd the rather, becauſe there was no reſtraint from making leaſes 


d grea d 


o deter 
e eye o 


it Wi 

5 ein rcverſion, as there is in 32 H. 8. c. 28. which ſeems implicitly 
| rice Wo give 2 power of leaſing them in reverſion : but they agreed, that 
and theft the lands had not been in leaſe at the time of making the act, 
| poſtinfſo if a leaſe had been made in pofſeſhon purſuant to the act, the 
politire bulband could not in either of theſe caſes have made a leaſe in re- 


xerlion, or to begin at a future time; becauſe then the power 

might well be executed by making leaſes in poſſeſſion, which here, 

laying but a reverſion himſelf, he could not. It was alſo held, 

um a commiſſion from the queen to make leaſes for twenty-one 

years, to ſave her the trouble of making them, would not warrant 

ales in reverſion. = | | 

o, tenant for life of the reverſion of lands that were in Coventry v. 
tle for lives, by virtue of a power under a ſettlement, (providing Coventry, 

' that it ſhould be lawful for every perſon who ſhould be actually — _ 
ſeiled of the freehold of the premiſes limited in uſe, to make 


' leaſes of any part thereof which had been uſually letten for lives 


2 Ver. 6 
re of op 


70. LY. 7 


of A, 3 
ad the l 
ent with 
three lit 
uch wor 


s a fine Wi © years, of which he ſhould be ſo actually ſeiſed by virtue of 
of him the limitations aforeſaid,. by indenture, for any term not ex- 
went) eding twenty-one years, or determinable on one, two, or three 
was, it Mes, Sc. ſo as there were not in any part of the premiſes ſo 
ontinun fed at any one time, any more or greater eſtate or eſtates 
-nded ? ben for twenty-one years or three lives, or for any number of 
ſfeſſeon; bers determinable upon three lives,”) made ſeveral leaſes for 
> thereo! ct -nine, to commence from the death of a remaining life 
not ſtay WP + former leaſe. And the queſtion was, if theſe leaſes were f 
; and ant to the power ? It was objected, that they were leaſes in 
greed, "ron. But it was anſwered, that when a man made a ſettle- 
jon, but Mk of che rever on of lands demiſed for life or years to the uſe of 
power, e for life, with power to make leaſes generally, he may make a 


alt during the continuance of a former leaſe, to commence after 


twenty mer, as otherwiſe his power would be ineffectual. 
twentſ erer, where C. under a power to make leaſes for one, two, Baynes v. 
o the po tes lives, or for twenty-one years, reſerving the ancient rent, Belton, Sir 
le Kiled to B. f T. Raym. 
future * - tor twenty-one years, to commence after the death 247. But 
— 2 » . . . . 
) be 000. and M., who were tenants for life at the time of making the this caſe did 
or in fit "ment, and who lived for ſeveral years after; it was holden, W receive 
em 10 | that a decifion, 


Ve 
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but was ad- that the power was not well executed, the leaſe being to con 


Journed, in futuro. 
other queſ- Mr as be ] 


tions ariſing therein. And it is obſervable, that the court are flated by the reporter, to have ont 
their reſolution on this po nt on the caſe of Sſocomb v. Hawkins, as reported in Yelverton, 222., ad 
on that of Suſſex v. Wroth, as cited 2 Roll. Abr 261. and 6 Co. 33+, both of which caſes, as citedix 


the reporters referred to, apply only where reve: fionary leaſes arc made under a power attaching way 


Pow. on Powers, 419. 


eſtates in poſſeſſion. 


a Roll. Abr. One poſſeſſed of a manor for ninety-nine years, by his ui 
261i. Hele Jeviſcs it to A. his wife for her life, with power 1 let, jet, or my 


. eftates out of it, and that in as ample manner as 1 myſelf might, i 
a ſpecial ere living; and after the death of A. he deviſes it to J. hi 
vert. daughter, and the heirs of her body begotten, and dies, and 4 
being his executrix, conſents to the deviſe, and after make 
leaſe of part of the ſaid manor-to C. for ninety-nine years, if thr 
lives fo long live, and dies: this was adjudged a good leaſe agai 
B. the daughter; though it was objected, that ſhe had power! 
diſpoſe of it only during her own life, becauſe otherwiſe ſhe mig 
defeat the remainder limited to the daughter. But the court hell 
that the diſpoſition made by her ſhould continue after her deat 
otherwiſe the power would be mercly idle, ſince without it 
might have diſpoſed of it during her own lite. 
Lev. 176. One ſeiſed of lands in fee makes a leaſe for ninety-nine ye 
e „ if three lives ſhould ſo long live, and after ſettles the reverbone 
Kod. 778. himſelf in tail, with power to make leaſes for one, two, or tle 
910. Opey lives, or for twenty-one years in poſſeſſion; and after he make 
— leaſe for twenty-one years, to begin after the expiration of theft 
Chan, Ca, leaſe; and if this was purſuant to his power, was the queltion 
17. And the court agreed, that where tenant in poſſeſſion makes 
ſettlement with power to make leaſes generally, there, he canon 
make leaſcs in poſſeſſion ; but where he that makes the ſettleme 
had only a reverſion at the time, there, he may make leaſes out 
that reverſion ; for that agrees with the intention of the part 
which is to be the guides in the conſtruction of all ſuch povel 
but here, the power being expreſsly to make leaſes in poſlefi 
, this leaſe, which was of the reverſion only, is not within t 
power, as the court ſcemed to agree; though it was urged, tl. 
leaſe in praſenti of the reverſion was conſonant to the intent alt 
parties, and ſuch a leaſe in poſſeſſion as the nature of his el 
Cro. Jac. would admit of; ideo quiere? And note, the caſe of Sh 
335. Slo- Fanwkins, as it is reported in Cre. Fac. ſeems to impeach the 
comb v. . © A ant 
Hawkins, verſity agreed on by the court; for there it is put, that ten , 
Yelv.222. fee of a manor, which was then in leaſe for years, levies a1 
8. C. thereof to the uſe of himſelf for life, remainder to his eldeſt ſon 


tail, with power for the tenant for life to make leaſes at 2") u 
for twenty-one years; and beſore the firſt leaſe expired the * 
for life made a leaſe for twenty-one years, to egin aſter the 

termination of the firlt leaſe, and died; and though the ſettien 
itſelf was of a reverſion, and the power general, yet this kat 
reverſion was adjudged void; for that, as the court ſaid, It ht 
to have been a leaſe in poſſeſſion ; but Yelrerton, who * 
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warrant the making of leaſes in reverſion ; for then he might 
charge the inheritance ad inſinitum. 


the relt was at the time of the leaſe in the occupation of tenants Cue 
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{ame caſe, mentions it as a ſettlement of lands in poſſeſſion, and 
that the tenant for life made a leaſe for twenty-one years, and 
after, before the expiration thereof, made another leaſe for twenty- 
one years, to begin after the expiration of the firſt leaſe ; and this 
ſecond leaſe was adjudged clearly void, and contrary to the mean- 
ing of the power. 


Deriſce for life, with power to make leaſes for twenty-one Leon. 147. 


years, whereupon the old accuſtomed yearly rent ſhall be reſerved, 5. Read 
makes a leaſe for twenty-one years, under the old rent, &c. and 


and Nath, 
year before the expiration of that leaſe he makes a leaſe to 


mother for twenty-one years, zo begin preſently: this leaſe ſeems 
to be good within his power as a concurrent leaſe, becauſe it is no 


harge upon the reverſion, nor is there any more than twenty-ona 
ears in toto againſt the reverſioner; but this power would not 


[Lord Ferrers was tenant for life under a ſettlement in which Goodtitle x. 


there was a power, for the tenants for life, reſpeFively, when Funucan, 


Dougl. 565. 


they ſhould reſpectively come into and be in actual poſſeſſion of See the 
the premiſes ſettled, by indentures under their hands and ſeals, to power at 
demiſe all or any of the ſaid premiſes, or any part thereof, in poſ- 1 
ſ{ſnon, but not by way of reverſion or future intereſt, Sc. Part 
} the premiſes ſubject to the power were let by the agent for - 


8 : * 112 bee e, 
tie tenant for life by agreement in writing, from the 15th March ga eee. 


146. 


1775, to occupy till the 10th March 1776, to three perſons, and 2. . 
2 


will. Afterwards, on the 17th of Auguft 1775, Lord Ferrers, by i., 7 
denture, reciting the power, demiſed part of the premiſes to the 
Gelendant for ninety-nine years, from Lady-day then laſt, if ſhe 
mould ſo long live, at the yearly rent of, c. It was objected to 
tis leaſe upon motion for a new trial, (the defendant, the leſſee, 
laing gotten a verdict in ejectment brought by the remainder- 
man to recover the premiſes leaſed,) that it was a leaſe in rever- 
lon, and therefore, contrary to the power and void ; for it was 
Wntended that Lord Ferrers, at the. time of this demiſe, could not 
patt an immediate leaſe in poſſeſſion, becauſe part of the premiſes 
were then let, under an expreſs agreement, for a term, of which 
kreral months were then to run ; and though the reſt was ſtated to 
le been in the hands of tenants at will, yet, as the law then 
Kood, they muſt be conſidered as tenants from year to year, and | 
Mitled to fix months notice. Lord Ferrers, it was inſiſted, could 
It have brought an ejectment againſt any of them at the time of 
ie demiſe, and therefore had no immediate poſſeſſory right; ſuch 
delt, and the right to recover in ejectment being convertible. It 
pace no difference to this queſtion, that the ſubſiſting leaſes were 
t by deed, ſince a parol leaſe for three years, or leſs, was equally 
teCtual with a leaſe by indenture ; and the court could not draw 
4 ine, and ſay, that a leaſe granted under a power like the pre- 
Ft ſhould be good although there was a ſubliſting term of ſeven 
dae at the time of granting it; but ſhould be void if there was 
Wiking term for ſeven years ; the legiſlature only, or the parties 
could 


— , 


Au gur 5 
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could draw ſuch a line. Sir Orlando Bridgman, the father of con 
veyancers, and who probably invented theſe powers, laid it dow, 
it was ſaid, that all leaſes, where there was a particular eſtate ou, "ON 
were leaſes in reverſion. And the interpoſition of the legiſamm hes. 
in 4 Geo. 2. c. 28. $6. to enable landlords to renew leaſes for lis be had 
although the under-tenants ſhould not likewiſe ſurrender, eortobo- * 
rated this doctrine. But it was anſwered by the other fd. „ 

firſt, that the tenants aſſented to this leaſe, and ſurrendered then. fron 
poſſeſſion before the execution of it, in order to make it wid 


time t 
for th 
[Te 


« ſuin 
This had been expreſsly left by the judge to the jury, who fou '*y 
that the defendant was in poſſeſſion at the time of the execution ande 
Secondly, that if the jury had not found the leſſee to have ben... u. 
in poſſeſſion, fill this would be good as a concurrent leaſe : for ion arg 


Read v. Naſh was cited, and the reaſon there given for ſuppotti eich | 

the leaſe was ſaid to be a ſtrong one; namely, that the inheritn.;...1; 

was not charged in the whole with more than twenty-one eu land 

No authority, it was ſaid, had been cited againſt this cafe, not ni bconſtitu 

anſwer given to the reaſoning in it. Thirdly, that, in reſped H hcted 

the power, all the ſubſiſting leaſes were leaſes at will ; there wa brought 

no outſtanding leaſe as againſt the remainder-man z- he would mand 

have been bound to give the tenants notice to quit, but might e opp 

entered upon them immediately; for, except in the caſe of la... or 

under the power, (and theſe were not in many reſpects accorim . base! 

to it,) the poſſeſſion would devolve upon him the inſtant of Me, bein 

death of the tenant for life. And for theſe reaſons, the cu dear; 
unanimouſly held the leaſe to be good, notwithſtanding M ered te 

| objection. ] : tte othe 

2 76.3. Tenant for life, with power to make leaſes for three lives, Mud re 
oll. Abr. twenty-one years, cannot make ſuch leaſes by letter of atomen, de 
by virtue of his power; becauſe ſuch leaſes not being derived our fett 
of the intereſt of the tenant for life, but by an authority dem v.14 
from the tenant in fee, and to charge the eſtate of third pero, 800 
the truſt for that purpoſe is perſonal, and cannot be delegated ur, wh 
another. Faction 
Nox, 65. A. makes a leaſe to B. for life, and after levies a fine to power 
eee uſe of C. for life, remainder to himſelf in fee, with a proriſo Fould, 1 
power to make leaſes for twenty-one years; or three lives, ſe... t 

that the conuſees ſhould ſtand ſeiſed to ſuch uſes; afterwards That the 
covenants to ſtand ſeiſed to the uſe of D. in tail, with divers | dear 

mainders over, and after grants the reverſion aforeſaid to E. Fimary 

life, who diſtrains B. and avows; and judgment was % dect in 

againſt the avowant; becauſe by the covenant to ſtand ſeiſed, Any. one 

A. had deſtroyed his power of making leaſes, and, by cn. this, 

quence, the grant to E. not being derived thereout, coul W not y 

affect any of the preceding eſtates. al the j 


k 
1 Chan. Ca, One hath power to make a leaſe for ten years, and he ” If one 
23, geen leaſe for twenty years; yet in equity this is good for ten 1" hh pow, 
and Bowen. ; be 
and ſo it has been ſettled ſeveral times. . ol.” 
Chan. Ca. One having power to make leaſes for twenty-one ary" | ed thar 
eee ſeſſion, made a leaſe to A. for twenty-one years in tru * peats 


ro 
payment of debts; but the leaſe was made to commence | 0 
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| ume to come, and ſo not purſuant to the power; yet, being made 
of cu vor the payment of debts, was ſupported in equity. 
dom, [Tenant for life of eſtates ſituate in Ireland, with full power of Commons 
ate ou making leaſes for any term not exceeding thirty- one years or three ". 
lame res, fs commence in poſſeſſion, at the beſt improved rent that could P. C. 111. 
or be had for the ſame, made a leaſe “ from the date for and during the : 
ortobo-· « natura! life and lives of three perſons and the longeſt liver of them, 
r pe er, for the term, time, and ſpace of thirty-one years, to commence 
ed tber from the date, which fhould laſt longeſt, from thenceforth next en- 
it mag ng, fully to be complete and ended.” On an ejectment brought, 
o found in the court of Exchequer in Ireland, by the heir at law and re- 
ecution i nainder- man, and a ſpecial verdict returned thereon, the queſtion 
ve bee cis, whether this leaſe was good within the terms of the power? 
for tu on argument before the barons, it was adjudged that it was good, 
which judgment was afhrmed on a writ of error in the Exchequer- 
camber there, before the Lord Chancellor of Ireland, aſſiſted by 
Lad Annaly, the Chief Juſtice of the court of King's Bench, the 
conſtituent members of that court. But Lord Annaly having de- 
lrered his opinion for reverſing the judgment, a writ of error was 
brought in parliament. It was there argued on the part of the 
emainder-man, that the leaſe was bad, for that it was in mani- 
felt oppoſition to the power; becauſe, inſtead of being a leaſe for 
me or other of the terms expreſsly, as the power directed, it was 
a leaſe for the one or the other as chance ſhould direct; and that 
te, being a purchaſer for the moſt valuable of conſiderations, had 
the cou: dear right to exact a ſtrict performance of the condition an- 
ding tered to his father's power of leaſing. But it was contended on 
tte other fide, that, in caſes of this kind, all a remainder-man 
© lives, iMcould reaſonably expect was, that an eſtate, when it came to 
atomen, ſhould not be charged beyond what it was the intention of 
erived ate ſettler to allow thoſe who ſtood before him to charge it. That 


ty dern would not be ſo by the leaſe in queſtion, if it were conſtrued 
d w_ 82 good leaſe for three lives, and no longer. That courts of- 
Regale ger, who, in modern times, had adopted the ſame rules of con- 


: nction which prevailed in courts of equity, in the conſtruction 
ine to powers and of the inſtruments by which they were executed, 
viſo Fould, when they had been exceeded, correct the exceſs, and 
lives, port the execution /o far as it was warranted by the power. 
erwards at the leaſe in queſtion, ſo far as it was a leaſe for three lives, 
1 _ "> clearly warranted by the power; and this was apparently the 
to 1 mary object of the parties. Beſides this, they had a ſecond 
was 1 ect in view, which was to ſecure the eſtate to the leſſee for 
ſeiſe . ; Ny one years, in caſe the leaſe for lives ſhould determine ſooner. 
, 1 Ut this, whether it was conſidered as concurrent or contingent, 
co not warranted by the power. — The leaſe was adjudged good; 
. p - judgment afhrmed.] 
e one makes a feoffment in fee to the uſe of himſelf for life, Moor, 614. 
r ten e power to demiſe; leaſe, grant, or deviſe the lands for three wp ec 
6 8 or twenty-one years, yet this gives him no other power in 8 
year < than to limit the uſe of the land for three lives, or twenty- 3 Keb. 512. 


ruſt for | dee cars; * accord. that 
ane fro nears ; for all leaſes to be made by him by virtue 2 _ e 
t e 
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way to make power take their eſſence out of the original feoffment : therefor, 


no livery 3 
but Hale 

thought it 
no forfeit. 


ure, becauſe 


by the ſeal- 
ing of the 
deed the 
leaſe takes 
effect, and 
then the 
nvery comes 
00 late. 


'Carth. 427 
8. 2 Salk, 
5$37- pl. 1 
5 Mod. 244. 
378. Ld. 
Raym. 267. 
Comyns, 37. 
pl. 25. 
Winter v. 
Loveday. 


ſuch lands to you for three lives, this is ſufficient, and will be taken 
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ad: ; 
o be © 
nd th. 
rence 
n poll; 
eilon, 
eaſe in 
by mak 
powe 
ne pow 
here is 
hereof, 
ower n 


if he makes a leaſe for three lives, and makes livery of the land, 
this is 2 forfeiture of his own eſtate for life; becauſe he himſ{df 
being only tenant for life, cannot out of that eſtate make ſuck 
leaſes; and when he takes upon him to make livery of the land, 
he takes upon him to make the leaſe as owner of an eſtate ſufi- 
cient for that purpoſe, which he is not; and to make ſuch lealy 
no livery is requiſite, becauſe they taking effect out of the fr 
feoffment, the livery made upon that is ſufhcient to ſupply all the 
future limitations to be made in purſuance thereof. But if he 
purſues the words of the power, and ſays only, I demiſe or lu} 


in execution of the power a good leaſe for three lives. So, if he 


only ſays, 1 limit the uſe to you for three lives, &c. this likewiſe ich n. 
ſuſficient, becauſe this in effect is che ſubſtance of his power, ani «ctca 
the ſtatute preſently carries the poſſeſſion after ſuch uſe. 80, Ama 
one hath power only to limit new uſes, and he gives or deri er to | 
c. the land itſelf, this is alſo good, and enures to a limitation ke a 
the uſe, becauſe the uſe is but an equity to have the land itſeii e liv: 
and when he gives, demiſes, or deviſes the land itſelf, he alſo gireW'r bis 
all his uſe and equity therein, and then the ſtatute executes hah"! iſue 
poſſeſſion accordingly. | his yo 

It was found by a ſpecial verdict, that A., being ſeiſed of Her; 
manor of M., did, on his ſon's marriage, ſettle the ſame to He fathe 
uſe of himſelf for life, and after to the uſe of his wife for lit [The ] 
then to the ſon in tail; with the following proviſo or power; va"! of 
T hat it ſhould. be lawful for the ſaid A. during his life, and fer iſ cuftom 
wife, after his death, during her life, by deed. indented to make er he 
either in poſſeſſion for the term of one, two, or three lives, or for nate 
term of thirty aue years, or for any other term or terms, number oi cover 
numbers of years, determinable upon one, tuo, or three lives, er in ¶ e days 
verſion for one or two lives, or for thirty years, or for any other m boo 
or number of years, . determinable upon one or tao lives ; ſo as E void 
demiſe be not made of any the ancient demeſne lands, parcel of the ja zument 
manor, or of any other lands which for the ſpace of ſeven. years E more 
been uſed as demeſne lands, and ſo as the ancient rent be reſerved Faciple |} 
afterwards A. by deed makes an abſolute leaſe for thirty years Qi "ner 
copyhold lands, parcel of the ſame manor, which were in the tenu Under | 
of J. S. for the term of two lives, to commence after the two "tn, to 
then in being. And in this caſe it was held by Holt, Chief Julio \F"cnant 


Turion and Eyre Juſtices, contra Rokeſby, 1. That a leaſe of copyho 
lands was not warranted by the power, being within the except 
of ancient demeſne lands, all copyhold lands being ancient demeil 
it being an inſeparable quality of every copyhold, that it was time c 
of mind parcel of the manor. 2. It was held by the faid juſtic 
againſt Role, that a leaſe for thirty years abſolute in reyerl 
after two lives, might be made by 4. or his wife of any 1 
which were in their power of leaſing; and herein Holt held, 
a leaſe to commence at any day to come, is properly a leaſe n, 
verſion ; but in this caſe it ſignifies a leaſe to commence after 5 
intereſt in being at that very time when the leaſe in 1 everſ 4 

5 | 
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; that this power to leaſe for life in reverſion muſt be taken 
o be a leaſe of the reverſion itſelf, and not a concurrent leaſe, 
ad that it cannot be otherwiſe, becauſe a freehold cannot com- 


efore, 
land, 
umſelf 


e ſuch Pence i ture; and where there is a power given to make leaſes 

> land n poſſeſſion and reverſion, in ſuch caſe if a leaſe is made in poſ- 
, * 

» (uf. WW: ion, and afterwards ſome life drops, he cannot make a new 


\ leaſes caſe in reverſion of the fame lands, becauſe his power is executed 


be irt making the firſt leaſe : that where a qualification is annexed to 
all tie power of leaſing, which, if obſerved, goes in deſtruction of 
t if bee power, the law will diſpenſe with ſuch qualification; as where 
or Hare is a power to make a leaſe of a manor, or of any part 
e taken ereof, ſo as the ancient rent be reſerved, yet he may by this 
, if ever make a leaſe of the ſervices, parcel of the manor, upon 


hich no rent can be reſerved ; otherwiſe the expreſs power would 
e defeated. | 

A man made a voluntary ſettlement on his fon for life, and Abr. Eq. 
ker to his firſt and other ſons in tail, with power to the ſon to Seine, 
ke a leaſe in poſſeſhon for ninety-nine years, determinable on —— ; 
nee lives, and alſo to make leaſes for ſixty years, to commence 

ter his death, if he had iſſue male, to continue ſo long as he 

1 ifſue male: the ſon makes a leaſe to his father in truſt for one 


his younger children, but the leaſe was not purſuant to the 


ewiſe if 
rer, and 

So, it 
deviles 
ation al 
id itſelf 
Iſo give 
utes tl 


d of Mer; yet it was decreed good, and taken to be a leaſe made by 
e to Me father after a voluntary ſettlement. | 
for lif The Duke of Mentague was tenant for life, without impeach- Earl of Car. 


ent of waſte, with power to leaſe © reſerving ancient and ac- dn . 


er vi . . _ 5 Montague, 
d fr! cuſtomed rents, heriots, boons, and ſervices,” under which 4; June 
abe la ver be granted ſeveral leaſes. In the former leafes, the tenants 2765, an / 
22 cc : r in 1 Burr. 
or for l renanted to keep in repair :” in thoſe granted by the duke 12. 
under A corenant was omitted. The Lord Chancellor, after taking Seannotz —— 
er in ww days to conſider of it, was of opinion, that that covenant uc . 
ther i boon, and beneficial to the remainder- man; and held theſes == ns 
2 . . ——— 
ſo as ff void for want of it.» He ſaid, that he was clear upon the mm 
of the fi went; but he took time, becauſe there was no caſe in point. gre 7 
years l more he thought of it, the more he was convinced. The .A. 
reſerved Faciple he reſted upon, was, © that the eſfate muſt come to the re- — Bf 
mainder- 1 | ent holders held i., JH Y 

years man in as beneficial a manner, as ancient holders held it. — 
the tenu Under a power requiring the beſt rent that can be reaſonably fr . 
e two ln, to be reſerved payable during the term, there muſt be a Hate, 

N renant f. . 8 1 Burx. 125. 

ef Jung nent tor payment; for under a mere reſervation, it is not 
f copybil ble till entry; and therefore, in fact, may never be payable 
excepting e the term, Beſides, if there be no covenant to pay the 
 demeloiF” the leaſe may be aſſigned to a ſucceſſion of beggars. There 


w allo be a clauſe of re- entry; elſe the ground may be unoc- 

id juſtic Pied without any, or at leaſt a ſufficient diſtreſs upon it, ſo that 

*=Mander-man can neither have his rent nor his land. The 

ww = 2 counterpart too is. an unuſual omiſſion, and very pre- 

held; 4 
leaſe in ut if the covenants be upon the whole ſuch as leave the par - Pow. on 
after /...” the ſame footing as under former leaſes, their differing in Leven, 

verſion 4 arcumſtances will not be material. Thus, it was objected Gooatite 
oy to ; 
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v. Funucan, 
Dougl. 505. 
fupra, 146. 


Doe v. 
Sandbam, 
1 Term 
Rep. 705. 


Lord Mans - 
eld, Burr, 
124. 
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to the covenants in the leaſe from Earl Ferrers to Mrs. Fumem mot 
(by one of which ſhe covenanted, that ſhe would pay half i nd 
land-tax, amounting to 71. 10s. by the other of which the en he u 
covenanted for himſelf, his heirs, &c. to free her from tithes ad only 
from levies and payments to the church, ) that the covenants Hi: 
the leaſe were not ſo beneficial to the remainder-man, as thoſe u kent c 
the ancient leaſes; for that in the former leaſes, the tenants core conc; 
nanted to pay all duties and taxes, except the land-tax ; that chu :nd a 
dues were particularly, by law, chargeable on the occupier; but bill words 
that leaſe the landlord covenanted to free the tenant from tie form | 
and all levies and payments of the church. The new covenn be lan 
were therefore leſs beneficial to the remainder-man, than tha the we 
in the former leaſes. By the court—The power made no men My 
tion of covenants. The ground, therefore, muſt be, that the e farm 
fent covenants were a fraud on the power, by leſſening the kee f 
of the reſervation z but on conſidering them fully, it appeared So; 
that what is thrown on the landlord was compenſated by wh 
was paid by the tenant. She was to pay half the land-tax, But 
to the church-dues, the covenant ſeems to be collateral, and ii mak 
to go with the land, or to bind the remainder-man, reſembling mies: 
covenant for quiet enjoyment. But if it did go with the la - 7 
there was no pretence of fraud on the power; the zol. weil * 
bond fide, reſerved as an ancient rent. What was ſtipulatgd vi 
_ to tithes was of no conſequence, ſince none were pi 
able. | 
As under a power to leaſe re/erving the uſual covenants, 
omiſhon of a uſual covenant will vacate the leaſe, ſo the inm 
duction of an unuſual covenant in ſuch cafe will have the {an 
effect. Thus, where a tenant for life made a leaſe under a po 
in thoſe terms, containing a proviſo, * that in caſe the premil 
« were blown down or burned, the leſſor, or the perſons v N 
« for the time being ſhould be entitled to the freehold and ini . 
& ritance, ſhould re- build, otherwiſe the rent ſhould ceaſe, 80, 1 
leaſe was adjudged to be void; the jury having expreſsly uf ert 
ſuch covenant to be unuſual. | Kr ſhou! 
It is no objection to a leaſe under a power “e that it is in n main 
&© for him who executes the power,” provided the egal tenant M emer 
bound, during the term, in all requiſite covenants and © 3 
ditions. ] | *. if 
oy ſuc 
lt leaſe 


(K) By what Form of Words Leaſes may be mad the 


bit, ! 
HERE it may be laid down for a rule, that whatever words en £ 


ears and 


ſufficient to explain the intent of the parties, that the * 
ſhall deveſt himſelf of the poſſeſſion, and the other come u 
for ſuch a determinate time, ſuch words, whether = by r ings 

emſe 


the form of a licence, covenant, or agreement, are 0 
ſufficient, and will in conſtruction of law amount to 3 wm 
_ as effectually as if the moſt proper and pertinent wor" 

cen made uſe of for that purpoſe : and on the contra; 


de have 
the exe 
RNs to 
ou, I 
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Funua moſt proper and authentick form of words whereby to deſcribe 
half mind paſs a preſent leaſe for years, are made uſe of, yet if upon 
the the whole deed there appears no ſuch intent, but that they are 


only preparatory and relative to a future leaſe to be made, the law 
will rather do violence to the words, than break through the in- 
tent of the parties: for a leaſe for years being no other than a 
contract for the poſſeſſion and profits of the lands on the one fide, 
and a recompence of rent or other income on the other, if the 
words made uſe of are ſufficient to prove ſuch a contract, in what 
form ſoever they are introduced, or however variouſly applicable, 
the law calls in the intent of the parties, and models and governs 


thes Nd 
nants 1 

thoſe iu 
Its cove 
it church 
3 buth 
Im tithe 


ovenant 
an thai the words accordingly. 
no men My Lord Cote tells us, that the words demiſe, grant, betake, and Co. Lit. 


b farm-/et, and whatever other words amount to a grant, may #45: 
ſerve for a leaſe for years. 2 Mod. 9 
So, he ſays, ded! is a ſufficienf word to make a leaſe for years, Co. Lit. 


: the pre 
the valut 


appeared 

by 0 B N ; . a 301. b. 

* ut there are ſeverel other words which are equally ſufficient Bro. tit. 
1nd 1” make a leaſe for years; therefore in caſe of the king, if he Leaſes, 71. 

-mbling makes a leaſe for years, under the Exchequer ſeal, in theſe words; 2 "ns 

the land ſatis quod nos commiſimus cuſtediam of ſuch land to ſuch a one, Co. Lit. 


tis is a good leaſe, and the leſſee may plead it as a demiſe or leaſe 47. b. 

df the land itſelf z for this ſufficiently ſhews the intent of the e 
king to part with the poſſeſſion of the land for the time, and 

tderefore amounts to an effectual leaſe; and this being the uſage 

the Exchequer, all other courts are bound to take notte thereof. 

80, if one only licence another to enjoy ſuch a houſe or land 5H. 7. 7. 
Bl ſuch a time, this amounts to a preſent and certain leaſe or Leon. 129. 
tereſt for that time, and may be pleaded as ſuch, though it may 3.6 — _ 
| allo pleaded as a licence; and if it be pleaded as a leaſe for Mod. 14. 


of. wer 
latgd wit 
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nant:, 
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e the (ant 
er a pont 


e premil 1 5 . , 

_— and traverſed, the leſſee may give the licence in evidence to ROOD = 
0 N J V. I P 

| and ind 3 3 Keb. 761. Hard. 366. 

eaſe,” U (o, where the owner of a houſe and brew-houſe, entered into Right v. 


mnerſhip, and aſſigned one-fifth, and covenanted that the part- P roctor, 

er ſhould reſide in the houſe, c. it was holden, that he could — 

N maintain an ejectment againſt the partner contrary to his w r a 

7 Beſides, that as a licence to inhabit, it amounted to a 

ale, 

W, if A. by articles covenants with B. that he ſhall have or Leon. 146. 
Wy ſuch land for ſuch a time, this is a good and effectual pre- 323+ Cro- 
it leaſe, becauſe here are ſufficient words to prove a contract, ns ; 1 Je 
Rat the one ſhall relinquiſh the poſſeſſion, and the other come Roll. = | 
bit. But if the covenant had been with B., that C. a third 847. 

Kon ſhould have or enjoy ſuch lands of A. for ſuch a time, 2 
Fthat the executors of B. ſhould have or enjoy it for that time, Aſſie, 


. would be no leaſe to C. or the executors of B., but only a F. 413. 


{sly fout 
is in 


1 tenant | 
and ei 


be mat 


r words 
nat the 


ome into 

hey run nin B.: for when theſe words have their natural 
* them)" binding force as a covenant with B., they cannot at the ſame 
a leaſe * have a different conſtruction, and amount to a leaſe to C. 
t words de executors of B., who are ſtrangers to the contract and no 


rar, 11 


* 


[Tor 8 deed, and when thoſe executors of B. are not yet 
* 9 - in 
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in M. neither can theſe words amount to a leaſe to B., becauſe s 
the intent is manifeſt that he himſelf is to have nothing in the geo 

land, but is only a truſtee of the covenant for C. or his executors, hes 
And further, if theſe words ſhouid amount to a leaſe to C. or the cher 
executors of B., when they came i eſe, this would take off fron or tt 
their operation as a covenant with B., for the ſame words canna Me u 
at the ſame time have two different conſtructions and operations; (anno 
and it cannot be ſaid they are a covenant with B. by the fit We w 
words, and a leaſe to C. or the executors of B. by the laſt words; io th 
for that C. or the executors of B. ſhall enjoy the land, is the very Art 
explanation of the covenant with B., and gives life and force to Wis m 
it, and without that he covenants with B. for nothing; for pries 
theſe words are added, the covenant with B. is but a dead letter, begin 
and has no meaning or fente in it. vided t 
Bro. fit. So, where one by articles covenants, grants, and agrees witl ortion 
Leafes, 20. J. S. that he ſhall have ſuch lands, or have, hold, and enjoy ſua: leaſe 
aig 1 lands for ſo many years, theſe are words ſufficient to ſhew a pte. cles 
Cro. Jac. fent contract for the Yellce's enjoying of theſe lands, and there d tc 
. fore amount to a preſent leaſe of them as effectually as if ther eds; 
Leon. 118, had been the words dimifit, lacavit, or ſuch like: and though then aking 
119. were in the ſame articles a covenant to make a good and perieca'r her 
1 leaſe, as counfel ſhould advife, yet that would not prevent or de ani. 
207. ſtroy the operation of the firſt words as a preſent leaſe; fuch , One! 
Jon. 231. venant only being in maforem cautelam, that the leflee might re fir tu 
— > quire further aſſurance by tine, or the like, if he found it necel in wwe 
2 Brownl, ſary. And the difference is, where ſuch articles, by way of wers to | 
23: Roll. venant, are made by him who is owner of the lands; and when nting | 
* 2. they are made by a ſtranger, or one who has then nothing in tal: inter 

3 204. F ; ; - 3 
Roll. Abr. lands: in the firft caſe, they amount to a preſent and abſolu t in 
nc : leaſe 3 but not in the other, becanſe a man cannot be ſuppoſed ee, if 
— leaſe what he has not: or if it might be ſo ſuppoſed, yet vba one : 
Cro. Eliz. it appears in the very articles that he has nothing in the lands s. f 
are Fwy covenant then can have no other conſtruction, but that he 5 u helc 
21. only Procure the owner of the lands to permit the covenantee to hol dt, an 
cant. pr and enjoy thoſe lands; which is the proper and natural interest, as 
Fiacuzxs tation of the words of the covenant, when he himſelf has nothin the te 
whereof to make a leaſe. [On tl 
Cro. Elis. A controverſy was between two perſons touching a leaſc rl inte 
* rg, Pears, which of them had title to it, and they ſubmitted to "7 {ta 
Profiucas award of J. S., who awarded that one of them ſhould have With al 
Yewer, land; this was held to be a good gift of the intereſt of the = O07 
* Keb. 208. that is, an award, that the whote leaſe, or intereſt in the lat went) 
ſor the term then to come, belonged to one, excluſively 0 rb ee 
other. But if the award had been, that the one ſhould pm certai 

the other to enjoy the term, this, it is ſaid, would not have ed. 
him the intereſt in the land, nor would amount to a leale 5 Nd: 
is, as I ſuppoſe, becauſe the permiſſion being to come nom © Was a 
other party, the intereſt muſt be ſuppoſed to be and conti form 


. . * Wi 1 5 
him; and therefore it could not amount to a leaſe, or an * | are 
of a leaſe: not to a leaſe, either from the arbitrator or the 0 1 


uot from the arbitrator, becauſe lie had nothing in the End N ucer 
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das only to award what the other ſhould do; not to a leaſe from 

the other, becauſe it was only the act and award of the arbitra- 

tor: neither could it amount to an award of a leaſe from the 

other, becauſe it was only that he ſhould permit the other to en- 

joy the term, which he might do without making a leaſe; and 

the words being ſpoken by the arbitrator, who was a third perſon, 

cannot have the fame opefation, as if they had been ſpoken by 

one who had intereſt in the lands, but muſt be taken according 

t the literal ſenſe and meaning thereof. 

Articles indented in writing were made between A. and B, in Cro. Elie. 
this manner: 1mprimis, it is covenanted and agreed between the 456: Moory 
parties, that A. doth let ſuch lands for and during five years, to 3 
begin at Mich. next following, under 101. a- year rent; or pro- 845. 
ride that the leſſee ſhall pay 10“. at Mich. and Lady- day, by even ge 
ortions, during the term: alſo the ſaid parties do covenant, that 8 oy = 
a leaſe ſhall be made and ſealed, according to the effect of theſe 
articles, before the feaſt of All Saints next enſuing : this was 
ed to amount to an immediate leaſe, by reaſon of the firſt 
ords in the preſent tenſe, and that the laſt words were only for 
king ſuch a leaſe in writing for further aſſurance; and the ra- 
ber here, becauſe the leaſe to be ſealed was to be made after the 
eginning of the term. 

One ſaid to another, © you ball have a leaſe of my lands in D. 2 Bendl. 7. 
jir twenty-one years, paying therefore 101, per ann., make a leaſe 5 
in writing, and I will ſeal it this was agreed by all the juſ- Jig. ves 
es to be a good parol leafe for twenty-one years, though no 306. 

ming was made of it, (being before the ſtatute of frauds,) for 

e intent of the parties was ſuſliciently expreſſed, and the making 

tin writing was but for further aſſurance, and left to the 

ee, if he thought it neceſſary. 

One made his will in this manner: © I have made a leaſe to 2 Bendl. 34. 
. ö. for term of twenty-one years, paying but 20s. rem this 

8 held a good leaſe or deviſe by the will for twenty-one 

us, and that the word have ſhould be taken in. the preſent 

e, as ded; is in a deed of feoffment, to comply with the intent 

the teſtator. | 

(Un the 28th of Nev. 1760, John Abrahall and P. Lloyd en- Baxter v. 

« into an agreement {ſtamped with a two fhillings and fix- N 

uy itamp) with the deſendant Browne, whereby they agreed, — wo 

th all convenient ſpeed to grant to him a leaſe of, and they 

ul thereby ſet and let to him,” the premiſes in queſtion, to hold 

"Wenty-one years, at the rent of 290/. per ann. payable half- 

* * to the lefſors :” the leaſe to contain the uſual covenants, 

certain ſpecial ones, in one of which the words * zhis demiſe” 

ared. The defendant entered in purſuance of the agreement, 

bad rent up to the 11t of March 1774. The court held, that 

g * a good leaſe in praſenti, with an agreement to execute a 

© ormal and perfect leaſe in futuro. The operative words Jet 

| E = in the preſent tenſe. A reference is alſo made to this 

=, here have been fourteen years uninterrupted occupa- 
der it, and five or fix of them ſince the title of the leſſor 
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of the plaintiff accrued.) He has accepted rent, and thereby Wi *! tl 
given the defendant every Yeaſonable hope of acquieſcence, Un. 7'<p: 
der ſuch circumſtances, if the words of this leaſe can import az Vere 
immediate legal demiſe, the court will ſupport it as duch an beſide 
that they will, is evident from the caſes cited, viz. 1 Roll. Abr. dq ſomet 
Mor, 459. Noy, 57. 4 | in thi 
Bury v. In ejectment, the leſſor of the plaintiff derived title from thei chat! 
_ defendant under an inſtrument, purporting to be a demiſe u good 
n, twenty-one years of the premiſes in queſtion, The inſtrument grants 
in error was as follows: © Be it remembered that J. B. (the defendant) kale, 
— he- 44 hath let, and by theſe preſents doth demiſe, c. unto R. b*twe: 
: « c. for twenty-one years to commence the 5th of May or ice m 
& November, whichever firſt happens after the ſaid J. B. recovers [On 
& the ſaid lands from M. O. The ſaid R. F. covenanting ani «nce 
te agreeing on the foregoing conditions to pay J. B. 100 J. eu e pear 
4 and every year during the ſaid term, Sc. leaſes with power oi l, b 
« diſtreſs, and clauſes for re- entering, and all other clauſes uu painti 
&« between landlord and tenant, to be drawn and ſigned at bert of 
te requeſt of either party as ſoon as J. B. recovers the ſaid hd © 4% 
from M. O.“ J. B. recovered the lands from M. O. and wi are 
then in poſſeſſion of them. The court were clearly of opinionglſ ter 
that the inſtrument operated as a preſent demiſe, and that for t 
agreement for a more formal leaſe was merely in further afiut 2 Larl 
ance. ] | | " dinar 
Where But now, on the contrary, if the moſt proper form of words rec 
wores of leaſing are made uſe of, yet if, upon the whole deed, there appt imme 
Se. wil, no ſuch intent, but that it is only preparatory and relative to Wl bent. 
not, in the future leaſe to be made, the law will rather do violence to © /!! ; 
— words, than break through the intent of the parties, by conſtriqſi vent. 
mount to à preſent leaſe, when the intent was manifeſtly otherwiſe. Ning pr 
a leaſe ſo as to work a forfeiture, wide ſupra, under leaſes made by copyholders. Render 
a Verdi 
Noy, 128. Therefore, where articles were drawn between A. and B. inth . 
8 manner: Articles agreed upon, &c. Inprimit, A. doth demiſe u. e. 
; " a cloſe to B. to have it for forty years, and a rent reſerved, ban e 
clauſe of diſtreſs, &c. In witneſs whereof, Sc. and aftervay:.. . 
there was written in the ſame paper a memorandum, that du : 
articles are to be ordered by counſel of both patties, according ö ,. 
the due form of law: here, becauſe the intent of both pag. |..c.* 
appeared by that memorandum, and by a leaſe actually draw? Wl: 1.1. 
counſel, but never ſealed, (upon ſome diſagreement between! Artic! 
parties,) it was ruled by the court, upon evidence in ejectne dr 
that theſe articles were not a ſufficient leaſe, and the jury fo in rege 
accordingly; and yet here was the form and words of a pr" nenc% 
and immediate demiſe or leaſe. ' Tenien, 
Roll. Abr. So, where articles of agreement are drawn between 4. | Macr 
_ a in this manner: firſt, the ſaid A. is contented to demiſe "WW ic, o 
Higham, lands, Oc. to the ſaid B. from Dich. next for fix years; and ng th. 
> Bled. 8. theſe words, the rent reſerved is 100 J. per ann. a re-entry for ** 
payment of the rent, a covenant for reparations, and a covenin Fit be 
TH 


do ſuch other things; and theſe articles are ſcaled and delie dient 
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by the parties : yet they do not amount to a leaſe, but are only 
preparatory covenants or inſtructions towards a leaſe, and never 
were intended to have the force or effect of a leaſe themſelves ; 
beſides that, the word contented imports only an approbation of 
ſomething to be done after. This caſe is cited in (a) Cro. Fac. 
in this manner: that if one covenants and grants with another 
that he ſhall have and hold ſuch lands for ten years, that this is a 
good and abſolute leaſe for that time; but if he covenants and 


5 


ort an 
1; and 
r. $47, 


om the 
uſe for 


my leaſe, becauſe it ſounds only in covenant. Quære of the difference 
o R. between blding and enjoying, for there ſeems none ; therefore the 
y or ll caſe muſt be miſtaken. 

"eCOVEIE [On the trial of an ejectment the defendant produced in evi- 
ing and tence a leaſe, as he ſtated, of the premiſes in queſtion, but which 
I. yearl zppeared to be an agreement upon paper, unſſamped, and not under 
oer of bal, between the Earl of Abingdon, under whom the leſſor of the 
ſs und plaintiff claimed, and the defendant's father, In the ſubſequent 
4 at hai part of it were theſe words, viz. © And further the ſaid Earl of 
aid land Abingdon doth hereby agree to let, and the ſaid Richard Way 
and willy agrees to rent and take for the term of ſeven, fourteen, or 


" twenty-0ne years, in caſe the ſaid Earl ſhall ſo long live, at and 
for the rent of 1400 J. a year, to be paid half-yearly, (the ſaid 
* Larl to pay or allow all manner of tithes and taxes, both or- 
" dinary and extraordinary,) all his eſtate, Ws, at Rycot. It is 
" zgreed the ſaid Richard Way ſhall enter on all the faid premiſes 
immediately, but not commence payment of rent until Lady-day 
" next, It is further agreed, that leaſes with the uſual covenants 
« all be made and executed by the parties on or before Michaeimas 
* next,” On the production of this it was contended, that this 
bing produced as a leaſe, and not being ſtamped, could not be read 
nevidence 3 and the judge being of that opinion, the plaintiff had 
gverdict, But on a motion for a new trial, the court were of 


opinion 
that thi 
her aflut 


words 
re appei 
tive to 
ce to tl 
-onftrui 
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zh 2 
15. we qumon, that it was not a leaſe. The caſe in Noy, 128. of Sturgeon 
emile er, they ſaid, is in point. In the preſent caſe, there is 
"o_ * an expreſs ſtipulation that leaſes ſhould be drawn before Mi- 
alterwen 


%na5 : therefore, it plainly was not the intention of the patties 


| that wehe (ch agreement ſhould operate as a leaſe, but only that it 
ccording Mold give the defendant a right to the immediate poſſeſſion, till 
oth fan ee could be drawn, Had it been a leaſe, the court thought 
y draun t ouzht to have been ſtamped (5). 

ewe frticles of agreement were drawn in the following manner: 
. | Atticles of agreement between T. S. and D: F., entered into 
jur) 1 regard to his fulling mills, dry- ſalting mills, and other conve- 
of 2 pte vencics for carrying on the ſaid trades: that the mills and con- 


1 . : : 
"Mmencies, with the iſlands and acre of land mintsfeet, called 


n 4. 20 Aſbacre, he ſhall enjoy, and J engage is give him a leaſe in, for the 
dem! * em of 31 years from JW hitſuntide 1784, at the rent of 110/.: 
83 5 ; and that I will purchaſe one yard in breadth to be laid to the 
ur} fe Race from the High Clews, the length of Charl-s * and that 
* "lin * be bought, Sc.“ Here, though the wor is Mall enjoy are 
z 


Punt to pive the legal intereſt, yet the latter words reitrain 
7 I 3 thciy 


165 


(a) Cro. 
Jac. 172. 


grants that he ſhall enjoy thoſe lands for ten years, this is no 
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their operation, and clearly ſhew it was the intent of the parties, 


that there ſhould be ſome further aſſurance. It was in fer: at the 7 
time: and if a bill had been filed in a court of equity for a ſpeci rea 
fick performance of the agreement, that court would not have told leaf 
the party that he had a legal and executed contract, but would hare crro 
decreed a leaſe according to the agreement. By the ſubſequent inhe 
part of the agreement, the landlord was to acquire an additional he { 
piece of ground to be laid to the mill, without which the leaſe wa ther 
not to be granted: this ſhews that there was to be ſome future in had 
ſtrument to give title to the party.) | Lon 
One made a leaſe for life, & proviſum ef, that if the leſſee di ſuck 
within ſixty years, that then his executors and aſſigns ſhould ene te d 
the land in his right fer ſo many years as ſhould be behind of the WM if ſuc 
ſixty years from the date of the leaſe : this was held to be on 2M carer 
covenant, and no leaſe, fof which there are divers reaſons afſignel poun 
in the books; as firſt, becauſe the words purport an agreemen, WW in fee 
and not a grant, and ſo ſound only in covenant, which is a very u-. :o rc: 
intelligible reaſon. Another reaſon given is, becauſe i? it ſhoult 0, 
be conſtrued a demiſe, it muſt be void, becauſe there is no peru 2nd (- 
in eſe to take it; for the executors are not in rerum natur ber 5; 
Another reaſon given is, becauſe nothing of the ſaid term mite 
given to the leſſce himſelf for life, as remainder to him and 4 2:9 /. 
executors for fixty years. A fourth and laſt reaſon is, becau is furt 
there is no certainty cither of the beginning or ending theredll the ba 
and therefore it cannot be a good leaſe. But a better reaſon dun 
any of theſe ſeems to be, that he having in the firſt part of th profits, 
deed made a leale in expreſs and proper words, muſt be ſuppoi* vis he 
to mean ſomething leſs in this laſt part of the deed, which va: the nat 
ſo widely in the form of expreſſion, and which has a natural an the bar; 


proper meaning of its own as a covenant, but cannot amount dat ti, 


come up to a leaſe, without violence and force done to the vod in +; 
as well as the intent of the parties. And this the rather ſeen So, \ 
probable, becauſe Moor holds clearly, that if it had been provide .. 
that if the leſſor die within ſixty years, that then he demiſed th With th 
land to another (who was alſo a party to the deed) for ſo man Wl: tins, 
the ſixty years as ſhould be then to come - this would be 2 $0 th ie 


leaſe ; ſor here he comes into the very fame form of expreſi 
made uſe of in the ſirſt part of the deed, which was an actual dt 
miſe, and therefore muſt be ſuppoſed to mean the ſame thing WM ti: bad 


erent 


the latter part too, and conſequently, ſuch words would make WWW naance 
an actual demiſe. Wounto 

A. ſeiſed of lands in fee, by indenture, covenants with B. ut it di 
fore Eaſter then next, to convey thofe lands by fine, or 0 it, b, 
aſſurance to B. and his heirs, to the uſe of him and his heirs, . Ut claui 
a proviſo, that if A. paid to B. 100 J. at the end of thirteen el the f 


that then he might re-enter, and all aſfurances ſhould be te Wai furt 


conuſor; and he covenanted and granted for him and his de Wes not 
that B. and his heirs ſhould enjoy thote lands till the end oi Wowſon 
ſaid thirteen years, and for ever after, if the 100 0. wet Red qi 


paid; and B. covenanted to pay annually, during the thre 
years, two capons, and that during the thirteen years he 1 


© 
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arties, not commit waſte z no aſſurance was made within the time: and 
at the if this, upon the whole deed, amounted to a leaſe for thirteen 
ſpeci years, was the queſtion? And it was adjudged that it was no 
ve told leaſe, but only a bare covenant, and this judgment affirmed in 
id have error: for the intent of the parties was to make aſſurance of the - 
equent mheritance by way of mortgage, and the covenant was only that 
licional BY he ſhould er joy the lands during the time of the mortgage, whe- 


ife was 


ther it continued thirteen years only, or for ever; and if a fine 
ture in. 


had been levied, or a ſeoffment made, it is plain this deed had 
been no leaſe, but only a covenant to lead or declare the uſes of 


flee dic WY fuck fine or feoffment; and though none was levied or made, yet 

d enjo I the deed! {til! continues of the ſame nature as it did at firit, or as 

1 of tee if fuch fine or feoffment had been actually executed; and the 

e oni corcnant on B,'s part, that he would do no walte, does not ex- 

aſſignel A pound it otherwife, for that was only that he, being a mortgagee 

eemem in fee, ſhould do no waſte, for which otherwiſe there would be 

very uu. 10 remedy. ; | 

it ſhould do, where one, by indenture enrolled, for money, bargained Cro. Jac. 
o perla nd ld lands to one and his heirs, providgd, that if the bargainor DO. 


natura. 
erm V 
and his 
becauie 


for five years paid annually 10 J. to the bargainee at the days Ii- Roll. 
mite in the deed, and at the end of the ſaid five years ſhall pay Rep. 242. 
/. then the bargain and ſale to be void: provided alſo, and it Noll. Abr. 
s further covenanted and agreed between the faid parties, that u 0d 


there: ihe bargainee, his heirs or aligns, ſhall not intermeddle with the Blackman, 
{on than aul poſſeſlion of the premiſes, or the perception of the rents and 
rt of Nets, till default be made in the payment of the faid ſums: this 

[up pol ves held to be no leaſe to the bargainor for five years, but only in 
ich wu tle nature of a leaſe at will, by reaſon of the negative words, that 
tural 30S the bargainee ſhould not intermeddle with the rents and profits for 
mount "ol tlat time, and, conſequently, ſo long was to leave the bargainor 
he word i pole fon as he was before. 
ner ſeen do, where A. acknowledged a recognizance to B. of 200 l. and Co. Eat. 
prog by indenture of defeaſance, did covenant, promiſe, and agree 95. > 


. = 2 0 . 5 B d 
miſed M vith the faid-A. that if 4. his heirs or aſſigns, ſhould, after ſuch Oo 


o many ume, convey ſuch an advowſon to him and his heirs; and if 
be a e id B. his heirs, executors, Oc. thould and might at all times 
expreſſa Wereaſter, peaceably and quietly have, hold, uſe, occupy, poſſeſs, 
actual "IM <2j0y the ſaid advowſon, without the let, ſuit, trouble, Cc. of 
je thing ue laid A. or any other perſon or perſons, &c. then the recog- 
ld make Wance to be void; and the queſtion was, if this laſt clauſe 
Mounted to a leaſe of the advowſon ? The court was of opinion 
Lat it did not, for the intent of-the parties was not to make a leaſe 
un, but only a condition to defeat the recognizance; and this 


rich DB. d 


> o 
> of 1 


hs Cauſe [ould have relation to the eſtate in fee precedent, being, 
rteen an | * lad A. his heirs, &c. which cannot be intended of a leaſe: 
AV "© lurther, the clauſe is indefinite, at all times hereafter, and 
15 & 1 


1 not limit any certain time, for life or years, wherein the 
n thall be peaceably enjoyed, and therefore ſhall be in- 
lch during the eſtate in fee before mentioned: but no judg- . 


Leut a x1 
„ I; 


end of 
, were 
he thirte 


a then gir 
s he VO en wen. 
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Dyer, 2244 [f one makes a leaſe for life, and after grants that the lands or 
Pl. 40. 125+ the reverſion ſhall remain to another for twenty-one years after 
1 148. the death of the tenant for life, theſe words are ſufficient to pak 
I 50. a reverſionary intereſt by way of future leaſe without attornment, 
1 though there is not the word demiſe, or any other word uſual a 
Yelv. "ay proper to deſcribe a leaſe for years by; for here, being words ſuf 
Brownl, ficient to prove a preſent contract for the reverſionary intereſt of 
13. theſe lands, after the eſtate for life determined, theſe, in caſe d 
a leaſe for years, which is but a contract, are in themſelves ſuf 
cient, and adequate to any other form. 


(L) What Certainty is requiſite to Leaſes for Yean 
as to their Beginning, Continuance, and Ending; 
And herein, | 


I. With regard to the Date of the Leaſe. 


A® to the date, they may be conſidered either as it is an impob 
Gble date, or an uncertain date; between which the genen 
difference taken in the books, is, that if a leaſe be made to begin 
from an impoſlible date, there, the leaſe ſhall take effect fromthe 
delivery; becauſe it could not be any part of the agreement 
between the parties, as from the 3oth day of February, or the 32 
day of April next: but where the limitation is uncertain, as a leals 
in October, habendum from the 20th of November, without ſayin 
from November next following or preceding, or what other N. 
vember; this uncertainty vitiates the leaſe itſelf, becauſe it u: 
part of the agreement, that the leaſe ſhould begin from the 20 
day of ſome November or other; but it not appearing to the coun 
what November was intended, they cannot determine it for the 
parties, and therefore for ſuch uncertainty the leaſe itſelf become 
void. 

So, where a leaſe is made to begin from the nativity of our Lor 
God laſt paſt, without ſaying from the feaſt of the natwity, th 
leaſe ſhall begin preſently; becauſe it could be no part of the agre6 
ment between the parties that the leaſe ſhould begin from the 14 
tivity itſelf, which is paſt ſo many hundred years ago; and ther 
fore, for this impoſhbility of relation, the leaſe ſhall begin preſently 
But if it were to begin from the nativity of our Lord God gen 
rally, or from the nativity of our Lord God next enſuing omitt 
the word'feaft, Twiſ/den was of opinion ſuch leaſe ſhould be * 
for the uncertainty of its commencement. But Sid. in repor® 
the caſe, ſeems to be of a contrary opinion, and makes a quart 
it ſhall not begin preſently ? and, in truth, this ſeems t e 0 
reaſonable opinion, for as to impoſſibility of relation, there 15 U 
ſame in this as there is in the other; and therefore, by the lan 
reaſon, it ſhall begin preſently. 


Mod. 180. 


Sid. 461. 
Vent. 84+ 

2 Keb. 656. 
f in two of 
the caſes 
put, the 
period of 
time at 
which it is 
the intent of 

the parties 
that the 
leaſe ſhould 
begin is 
manifeſt, 
and there. 
fore in rea- 
ſon the 
leaſes ought 
to com- 
mence frem = 
lu time. To ſuppoſe that they referred to an event which happened about two thouſand pe 
or Lad in view au. (vent which Lever will happen, is to ſuppoſe them not in a capacity to contract. 
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ds of 
; after 
o pals 
ment, 
ual or 
ds ſul- 
reſt of 
aſe of 
ö {uf 


for twenty years a feſlo annunciations beatæ Mariæ Virginis ultimo 
reterits ante datum hujus indenturæ or indenturæ prædictæ, where no 


dis leaſe ſhall be taken to commence from the feaſt of the annunci- 
ion next before the 20th of Auguſt in that year wherein the declara- 
on is; becauſe it muſt have been ſo conſtructed if the word 
ite datem hyjus indenture had been omitted, and the addition of 
toſe words can be to no purpoſe, nor of any uſe, when no inden- 
ne at all is mentioned before, and therefore ſhall be void, or as 
they had been totally omitted. 


Years 
ding: new leaſe in theſe words, noveritis me dictis 31 annit finiti & com- 
iis dediſſe & concęſſiſſe omnia premiſſa to J. S. habend. & tenend. a 
4 cmfetionis præſentium ( termino prædict. finito ) uſque ad finem 
min 31 annorum tunc immediate ſequentium plenarie complendorum; 
is leaſe ſhall begin in computation from the expiration of the 
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In ejectment, if plaintiff declares on a leaſe by J. S., 20 Auguſt Roll. Abr. 


840. Dar. 
cett's Caſe, 
850. Elme 


mention is made of any date or indenture before in the declaration, v. Leaves. 


If a leaſe be made for thirty-one years, anne 1531, and after, Roll. Abr. 
n 1535, the leſſor, reciting the ſaid leaſe, by indenture makes 349. 


Dyer, 261. 
Leon. 19% 


| import leaſe for thirty-one years after ſuch expiration of the firſt 
genere; for if it ſhould begin from the day of the making of the 
to begue, then there would be four years thereof to come after the 
from thefWiniration of the firſt leaſe, which would be plainly againſt the 
reement@tent of the parties; and therefore it ſhall be interpreted that the 
the 32088: {hall have it for thirty-one years after the day of the date, and 
as a (el: expiration of the firſt term of thirty-one years, viz. after both. 
ut ſaying , where leſſee for an hundred years made a leaſe for forty Godb. 166, 
ther Mt B., if he ſhould ſo long live, and aſter leaſed the ſame Dyer, 261. 
ſe it wants to C., haberd, for twenty-one years from the end of the term |; 
the zug 5. to begin and be accounted from the date of theſe preſents ; 
the cou the queſtion was, if the leaſe to C. ſhould be ſaid to begin 
t for the rently, or after the term of B.? The judges were clear of opi- 


become 


n, that che leaſe to C. ſhould not be accounted from the time 
the date, but from the end of the term of B., becauſe by the 


our 1 © words it is a good leaſe in reverſion in that manner; and then 

wity, dl tall not be made void by any ſubſequent words; or, as Coke 

the age the laſt words ought to be conſtrued to give an intereſt as a 

m the ur intereſt preſently, and the actual poſſeſſion after the expi- 

and - n of the firſt forty years term is well granted by the firſt 

Gd wp 

God ge" den made a leaſe for years, to begin at the feaſt of our Lady Leon. 227, 
g omi tor twenty-one years, without ſhewing in certainty at which Pl. 308. 


1d be vo e feaſt of our Lady, viz. the Annuncation or the Purification; 


n repotu erh held it a good leaſe, and that the leſſee might deter- 
a quart, r the certainty of the beginning of the leaſe, by his entry, at 
s the We Y of the feaſts he thought fit; but Periam doubted ; and in 
there 15 "this caſe ſeems within the rule before laid down to be void, 


dy the (all 


>, : . . 
u Uncertainty of the time of its commencement. 


uſand yer 


Ne 0 
d contract. A 


c in arreſt of judgment, that the ejectment could not be ſup- 
poſed 


"<:QUment the plaintiff declares upon a leaſe for years, habend. 4 Leon. 144. 
U the ſealing and delivery, and declares that the ſealing and Highman 
was 1% ati, and the ejectment was the ſame day: it was 8 
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poſed the ſame day, for the leaſe did not begin till the next M 
enſuing the ſealing and delivery. But the court diſallowed Metern 
exception; for where the leafs is to begin from the time fender 
ſegling and delivery, or generally to hold for twenty-one years ee |! 
following, the ejectment may well be ſuppoſed to he the fame dy WF . 
for the beginning of the leaſe is preſently upon the ſealing uM” *! 
delivery; and therefore ſuch a leaſe ſhall end the fame time i oerteiti 
hour. wenty- 
Roll. Abr. If an indenture of demiſe bears teſte 4 May, 10 Fac. and is oP "ic 
— : livered 5 May, 10 Fac. habend. a feſio annunciatiants beatæ Mai hene 
Moce v. Virginis tum ult. praterit., pro termino viginti unius annorum in neh 
Huſſey. ſequent. datum dictæ indenture; this leaſe commences in comput o begin 
wag a tion from Lady-day before the date, and in intereſt the 5th Mn u 
ceo which is the day next after the date; and ſo all the words dH t 
at one day indenture ſhall take effect the 5th day, being the day of the dd d begin 
1 very of the deed, and then the leaſe will determine on the feat WP": c 
3 and the annunciation twenty-one years after; and therefore the coy The! 
at another which was of ſuch a leaſe, omitting datum indenture, was held WP" 4. ar. 
1 be well enough warranted by this leaſe found in Bee verda, WP" wich 
manifeſt ejectment not being laid till the 5th of May. UNE la 
from the caſe of Enys v. Donnithorne, 2 Burr. z192, where it is holden, that a leaſe, to bold} tu! fi 
a day paſt Fr fifty years tbeuce next enuing, the ſaid term to commence and begin from and immediatily g ds: 
the ſur render, forf ture, er atber determination of an exiſting leaſe of the ſame fremiſes was not unc iſes th, 
Mi KS COMMENCEMENT. | : ag 
gtlignte 
4 Leon. 14. Tn ejectment the plaintiff declared upon a leaſe made 14 7 th co: 
3 30 Elia. from Chriſſimas before for three years, and upon evides chin t 
Foiter., the plaintiff ſhewed a leaſe bearing date 14th Jau. the ſame e leaſe 
and proved to have been then executed ; and it was moved, e eve 
95 variance between the declaration and the evidence, tiene 
the jury might be diſcharged : but Andern Ch. Juſt. ſaid, death 
the evidence was ſuſticient to ſupport the declaration; for il peed, b 
teaſe was ſealed and delivered 13 Jan. it was then a leaſe 14 t wa 
quod, cœleri gufficiarii concefſerunt, a dition 
Roll, Abr. If an indenture of demiſe bears teſte 25th. March, 15 Car. Mee, c 
2 "= 15 delivered the day of the date, and the habend. is from and a om | 
Cawſey, the day of the date of theſe preſents, for and during the time Fond le 
term of ſeven years from henceforth next and immediately (00 = 
ing fully to be complete and ended; this leaſe begins in company i: ; 
tation from the delivery of the deed, which was the day of begi 
date, and in intereſt the next day after the date, and fo all em of 
words will have an operation ; for it appears that the leflor Wl me aft 
not to have the pofleſhon till the next day after the date, by Mey af 
words habend. from and after the day of the date, which eff, dil 
the day of the date, but that the ſeven years ſhould Commence Mer 8 
computation from the delivery, viz. from henceforth, which ret, 
to the limitation of the ſeven years; and therefore where "eſe a 

plaintiff declared on this leaſe by indenture dated 25th of Ma | 
habend. a die datns for ſeven years, it was adjudged againſt , to 
for by computation it began a datu indenturæ. ? 
Plow. 198. If one makes a leaſe to A. for twenty-one years, and . 


2 177. makes another leaſe to B. for years, to begin a fine & * n 
1. 33 14 


* 


- 
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eli? ler mint 2.1 annor. dimiffor, to A., and then the leaſe to A. is 


5 1 determined, either by an expreſs ſurrender, or by an implied ſur- 
. of ender in law, as by A.'s acceptance of a new leaſe for life from 


the leſſor, the leaſe to B. ſhall begin preſently : but if the leaſe 


bars ney : 5 - A 

me an . had been to begin po? finem & expirationem predict. 21 an- 
ling „chere the leaſe to B. ſhould not begin upon the ſurrender, 
— eiturc, or other determination of the firſt term to A., till the 


na vouch difference is, that in the firſt caſe the word term com- 

+ Mu rbends as well the eſtate or intereſt in the land as the time for 
nich it is demiſed; and theref he ſecond leaſe being limited 

rum fr hich it is demiſed 3 and therefore the ſecond leaſe being limite 


comp p begin 2 jine & expiratione predict. termim 21 annor., whenever the 
zt; a which includes alſo the eſtate and intereſt is determined, the 


-ds H Z. ſhall begin; but in the other caſe the leaſe to B. is not 
* the ec begin ti after the end and expiration of the twenty-one years, 
ve feat ich cannot be ended but by effluxion of time. 

the od The biſhop of Bath and Wells, 18 H. 8. made a leaſe in writing 
as held WP and B. for ſixty years; proviſo, that if the ſaid A. and B. 
verba, M vichin the faid term of fixty years, that then, after the death 


che laid A. and B., and of the longer liver of them, it ſhall be 
dul for the ſaid biſhop and his ſucceſſors, to enter into the ſaid 
mis: A. dies; the bithop dies: and his ſucceſſor, 22 H. 8. de- 
les the ſaid lands to C., habend. cum peſt froe per mortem, ſurſum 
uatunen, vel forigfact. pred. B. vacare contigerit, for ſixty years, 


2 to bald | 
medio of 
not uncm 


de 14% confirmation of the dean and chapter; and then B. dies 
on exide in the ſixty years, and the grantee of the biſhop would avoid 
ſame e bac to C. 1. Becauſe being limited to begin upon one of 
moved, ae: events, vis. death, ſurrender, or forfeiture, none of which 
lence, 0-7encd, it could not begin at all; for it was not determined by 
„ faid, M death of A. and B., within the ſixty years, as all the court 
for it peed, but continued till the leſſor or his ſucceſſors entered; for 
aſe 14 vas expreſsly provided by the leaſe, and that was a mere 


adition, and not a limitation; and then the ſecond leaſe, as was 
died, cannot begin at all, or at leaſt the time thereof ſhall run 
nom the death of B. the ſurvivor, But it was adjudged the 
«ond leaſe was good; for it was not only limited cum per mortem, 


15 Car. 
m and a 
he time! 


ately fo 1:ditionem, Sc. the firſt leaſe ſhould determine, but alſo 
s in cool" , morterm vacare contigerit; ſo that this ſecond leaſe may 
day af begin when the firſt term by effluxion of time is run out 9% 
d ſo all mm of the parties. And this differs from a remainder limited 
e leflor s after the death of another: there, it ought to begin imme- 
date, after the death, without any interim; but here, it ſhall not 
ich cx after the firſt term run out poſt mortem, whenever in ſuch 
ommence er vacare contigerit, and is a good leaſe preſently in point of 
which rd, to take effect in poſſeſſion whenever the firſt leaſe, by any 
e where Wa tle accidents, happens to be at an end, and is a good zntereſſe 
-th of Ma u in the mean time. And this conſtruction ought to be 
againſt VF to ſupport the leaſe, becauſe it ſhall be taken moſt ſtrongly 


Fall the lellor, and for the benefit of the leſſee. 


18, and * reciting that B. hath a leaſe for years of ſuch lands, 
& " the ſame lands to C. for years, to begin after the end or 


; determination 


wety-one years actually run out by efluxion of time: the reaſon 
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849. 

Leon. 106. 


6 Co. 34. 
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Dyer, 116. 
pl. 70. 
Bro. tit. 
Leaſes, 62. 
Plow. 148. 
Roll. Abr. 
849. Cro. 
Car. 399. 


= 355» 
iller and 
Manwaring. 
Co. Lit. 
46. b. 

Lev. 77. 
Keb. 300. 
Baſſet v. 
Lewis. 

2 Leon. 11. 
. 17. 
Vaugh. 73. 
2 Lev. 242. 


Lev. 234 


Sid. 460. 


Vent. 83. 
2 Keb. 322. 
Foot v. 
Berkeley. 


Hob. 128. 
Withers Vs 


Caſſon. 


been, which would have left the leaſe to begin preſently, as 
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determination of the ſaid leaſe to B., where in truth B. hata w 
any leaſe at all of thoſe lands, the leaſe to C. ſhall begin preſent 
for in judgment of law, a void limitation and no limitation is; 
one, * an if he recites a leaſe which in conſtruction of law appea 
after to be void, or miſrecites a good leaſe in a point materia 
habend. from the end of the ſaid leaſe, this new leaſe ſhall beg 
preſently; though where the firſt leaſe is good in law, and al 
miſrecited in a point material, the new leaſe can begin preſent 
only in enumeration of years, not in intereſt, till the end of d 
firſt leaſe ; for in theſe caſes the commencement of this new leis 
being referred to a thing which is not, cannot be any ways afc 
tained or governed thereby, and then it is as if no ſuch recital by 


dae m 
by dec 
Nun. 
good: 
ticular 
long a: 
pne ten 
mothe 
eterm 
atent, 
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x not þ 
bough 
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ſettly ; 


ſtrongeſt conſtruCtion againſt the leſſor, ſince there is nothing no 


to aſcertain or determine its beginning at any other time, 
[See Preſton on Eſtates, ch. Eftates for Years.” ] 


So, where the queen-mother, having the inheritance of certa . 
lands ſettled on her for her jointure, 14 Car, 1. reciting, ti ap « 
whereas Queen Eliz. 22 April in the 42d year of her reign, ll. dt. 
demiſed thoſe lands to ſuch a one, &c., (whereas the leaſe inten. 8 | 
was in truth 32 Eliz.) the ſaid queen-mother did thereby demi Na 
the ſaid lands, to begin after the end or determination of . 2 
eſtate granted to the other per /iteras patentes prædictas, for tuen :.. 
one years; and the queſtion upon this miſrecital was, when t Try 
ſecond leaſe for twenty-one years ſhould begin? whether after e , 
expiration of the firſt leaſe made 32 Eliz. though falſely rei of 
to be made 42 £1iz.? or whether it ſhould begin preſently... 0 
It was adjudged, that for this miſrecital the ſecond leaſe ſho: - - 
commence preſently; and ſo the leſſee was obliged to pe me 
rent of 60/, per annum for the whole twenty-one years, thou bowph. in 
he had nothing in the lands all that time. And this ul... 
ment given in C. B. was afterwards affirmed upon error 8s et. 
B. R. And in this caſe the court agreed, that if the date er be f. 
the recited leaſe only had been miſtaken, and the ſecond E fla! 
had been of the lands, habend. after the expiration or detemt the 
ation of the eſtate or leaſe of the firſt leſſee generally, in a... 
caſe the ſecond leaſe had been good, and ſhould not have beg King 2 
before; for then there had been ſufficient certainty for 3 
time of its commencement, and then utile per inutile non v1; gy, 
but here being limited to begin after the determination 1 "rr 
eltate granted per /iteras patentes prædictas, where there weir. . 
ſuch letters patent, and fo the relation idle and null, the fler int 
leaſe begins preſently, as if no ſuch recital or relation had - the 
and there is no wtile at all; for it is tied up to begin after 1 12 "oy 
which is not. And as to Periam's opinion, that if I let ee þ 
B. to begin after the expiration of a leaſe thereof, which kn, and 
made to J. S., where in truth I have made no leaſe to J. en 6 
the leaſe to B. ſhall never begin; this was denied to be la ker; 
againſt the current of all authorities. The court further lach ay, 3 


principal cafe here differs from J/ithers and Caſſeu's Calf, 
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ermings; and if the leaſe to C. therein ſhould begin preſently, 
if C. muſt wait the determination of the other leaſe to B. like- 


iſe before his leaſe ſhould commence, was the queſtion ? And, 
was urged, that this leaſe ſhould begin all at one time, and not 


we ſeveral commencements. But it was adjudged, that this 
aſe to C. in Blactacre ſhould begin preſently ; for the habend. 
ball be taken reſpeFiv? reddendo ſingula fingulis, viz. that the firſt 
eaſe of Blackacre to C. for forty years ſhall begin preſently after 
be determination of the firſt leaſe thereof made, and ſo for 
Fiteacre, when the firſt leaſe thereof determines : becauſe every 
ed mall be taken ſtrongeſt againſt the leſſor or grantor, and 
poſt beneficially for the leflee or grantee, the reverſe whereof 
ould happen in this caſe without ſuch conſtruction, and it 
ould be againſt the plain intent of the parties, to let in the leſſor 
che poſſeſſion and enjoyment of the lands compriſed in the firlt 
iſe, till the ſecond leaſe, which had no relation thereto, were 
termined, 
In ejectment the plaintiff declared, that J. S. demiſed to him 
r quadd, ſeriptum obligatorium ſuch lands, hbabend. a die datits in- 
ture prædlict. ; on not guilty pleaded, it was found and adjudged 
(the plaintiff in Ireland: and it being aſſigned for error here, 
at there was no time ſpecified when this leaſe ſhould begin; for 
was Labend. a die dats indenturæ præclict., and no indenture was 
mtoned before, but only ſcriptum obligatorium ; it was reſolved, 
at the writing ſhould be intended an indenture, though impro- 
ly called /criptum obligatorium ; for every deed obligeth; or if 
liou]d not be intended an indenture, then it begins preſently, 
I l wy been from an impoſſible limitation, as the goth of Sepr. 
lach like, 
Copyhold land was granted to A., B., and C. for their lives ſuc- 
u and then the lord grants and demiſes the ſaid land to D. 
| forty years, after the death, ſurrender, forfeiture, or other 
aſtination of the eſtate to A., B., and C.; then A. and B. die, 
marries, and dies; and his wife holds herſelf in for life by the 
Km, as her free-bench, and dies; and if the leaſe for forty 
ns ſhould commence from the death of the huſband or the 
" was the queſtion ? for if it ſhould begin from the death of 
huſband, it would be now ended, and ſo the ejectment not 
mtanable; if from the death of the wiſe, there would be yet 
My years of the leaſe to come: And per curiam, though the 
poll in general ſupply thefe words, 0 ich bond firſt happen, 
at the leaſe ſhould begin upon the death, forfeiture, ſurren- 
„er other determination, which ſhould firſt happen, yet in 
die it ſhall not begin till after the death of the wife, for that 
E firſt effeCtual determination thereof: for it does not deter- 
do ny purpofe by any of the other ways, fince the wife is 
y commuance of her huſband's eſtate, for life; and it can- 
-100bly be intended that this leaſe ſhould begin during the 
ance of the precedent eſtate, which by poſſibility may 
Wc longer than the forty years; for the wife may outliye the 
| forty 
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2 Keb. 796s 


Taylor v. 
Fitzgerald, 


Lev. 20. 
Chaatrelit 
v. Randa. 
2 Sid. 165. 


. by the 5 


name ot 
Clerk v. 
Cand'e. 

[ Adjourn, 
according 
to both re- 
porters. } 
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forty years, and then the leaſe for forty years from the death B 
the huſband would be void. 12 | be le 
So, in a late caſe, where B. had a leaſe of twenty-one years ¶ out 
copyhold lands, to commence after the determination of Meer 
eſtate. which A. at that time had therein, and the widow of by he 
being entitled to her free-bench, and happening to outlive HH be de 
huſband twenty-one years, it was held by my Lord Chancellor: 


that the eſtate of the wife was only an excreſcence of her h It 
band's eſtate, which did not determine till the wife's death, Mile: 
which time the leaſe.made to B. ſhould commence, and conti i, 
for twenty-one years. . Then 
5 | he be, 

3. The Certainty of Leaſes for Years as to their Continuae = 


| ein | 

As to the certainty of leaſes for years, as to their continua e, 
this ought to de aſcertained either by the expreſs limitation of n 
parties at the time of the leaſe made, or by a reference to ſu 1! 4 
collateral act, which may with equal certainty meaſure the ct th 
nuance thereof, otherwiſe they will be voidy me yea 
Therefore, where a man made a leaſe for ten years, and grant" tw: 
that if the leſſee, his heirs or aſſigns, ſhould pay to the leſſor ung 
his aſſigns, ſuch a parcel of tiles at the end 01 every ten ( dep 
next enſuing, that then he, his heirs or aſſigns, ſhould have iſ tlc 
perpetual demiſe of the premiſes from ten years to ten years c 
tinually following, and out of the memory of man; this was h. 
to be a good leaſe but for ten years certain; becauſe for all 
rs to come it was uncertain (beſides the repugnancy and nt 
ſenſe of the words extra hominum memoriam ), for the payment 
the tiles was to precede all the ten years that ever ſhould be, and 
muſt laſt to the end of the world, before any ſecond ten ye 
by virtue of the leaſe, was to begin; and then to be ſure t 
could be no ten years at all; and ſo all the other ten years, * 
to begin upon an impoſſible condition precedent, can never i 
. place at all, but are abſolutely void and idle. g | 
If 4. lets lands to B. for ſo many years as B. hath in the nue f 
nor of D., and B. hath then a term for ten years in that mal Kone 1, 
this makes A.'s leaſe to him good, and fixes 0 meaſure and i jood lea 
tinuance thereof, ſo that B. ſhall have the lands demiſed for Wer: by 
years. So, a leaſe to one during the minority of J. &., s co 


then ten years of age, is a good leaſe for eleven years, 1 ap t. 
ſo long live; for if he die ſooner, that determines the leaſe, Ferly ca 
nothing appears to extend it beyond his life, and his mnt] c;, 
ceaſes by his death, of the 


If I have a rent of 205. per annum in fee iſſuing out of Bu 
acre, payable annually at the feaſt of Eafter, and I grant 705 
to another till he ſhall have received of the ſame rent * 
grantee ſhall have the rent for twenty-one years certam © 
the land is a certain ſecurity for 20 3. per annum, which w. 
up twenty-one years certain to auſwer 21 l., and therefore i 


the grant of the rent ſhall have continuance. 
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leah WY But if a man lets lands of the value of 20 5s. per annum till 21 J. 6 C 35. 
be levied of the iſſues and profits, this is but a leaſe at will with- 3 Leon. 157. 
ut livery, becauſe it is uncertain whether the land will be every Lek eh. 


ry ' rear of an equal value; and though livery ſhould be made, where- Co. Lit. 
w of Mb) be will have à leaſe for life, or a freehold eſtate, yet this will 47; 108 
live te determinable upon the 21/. levied; for by the original con- Plow 7 rug 


anche dt be was to have it no longer than till the money levied. 
her hl It a woman be er/ient with a ſon, and a leaſe be made till ſuch 6 Co. 35. 
leath e in ventre /a mere ſhall come to full age, this is a leaſe only at | 
conti, and cannot be any leaſe for years; becauſe it is uncertain 

hen or whether ever the ſon will be born, and conſequently, 
tle beginning, continuance, and ending of this leaſe is uncertain; 
nd therefore it cannot be ſaid any leaſe for years, ſince it is to 
kevin preſently as a leaſe: and yet nothing appears in the deed 
tinuanP'c!f, nor is there ſuch a reference to any collateral circumſtance 
jon of 6 may then meaſure the continuance thereof. 
e to ſon 4. ſeiſed of lands grants to B. that when B. pays to A. 205. Co. Lit. 
the cou thenceforth he ſhall have and occupy the lands for twenty- #5.* 
ne years, and after B. pays the 205.; this is become a good leaſe RA. Ar. 
ad prac" tv'enty-one years from the time of ſuch payment made; for 849. 
ie leffor Pugh the commencement of it was contingent and uncertain, 
ten ( depended upon B.'s election to pay the 205., yet after he had 
1d have Fu them, this takes off all uncertainty, and fixes the commence- 
years o t and continuance of the leaſe. | 
is was h U one makes a leaſe to J. S. for twenty years, if the cover- Plow. 273. 
for all WW" between A. and B. ſhall ſo long continue, this is a good leaſe 
J and oil that time primd facie, though the diſſolution of the coverture 
payment ky determine it ſooner. And there alſo it ſeems, that a leaſe to 
d be, zu generally during the coverture between A. and B. is a good 
| ten ei but this ſurely can be no other than a leaſe at will, for the 
» ſure M ertainty how long the coverture will continue takes off from 
years, vn certainty in the number of years that can be athxed to ſuch g 
n never i; and conſequently, it cannot be eſteemed any leaſe for years, 
de than where it is for ſo many years as the leſſor ſhall live, or 
Minue parſon, Cc. 85 
Kone lets lands for one hundred thouſand days, this by Bro. is 14 H. 3. 13. 
Pod leaſe for that time, becauſe the meaſure and continuance _ tit, 
Kat by days is as certain as it would be if it were for ſo many 28 
as comprehend thoſe days, ſince days are part of and go to 
ue ap the years; though it ſhould ſeem that this cannot be 
Ferly called a leaſe for years, becauſe the years are only an ac- 

al circumſtance in the enumeration of the days, not any 
nal the original contract between the parties. Es 1 
man makes a leaſe for years, without ſaying how many, 6 Co. 35.6. 
"lull be a good leaſe for two years certain, becauſe for more Pro, t.. 
1 no certainty, and for leſs there can be no ſenſe in the 8 


inuan 


« one makes a leaſe for ten years at the will of the leſſor, Bro. tit. 
% 3 good leaſe for ten years certain, and the laſt words 2 
or the repugnancy by Bro. But if one lets lands at will 13. * 


Wes & ie de anno in annum, this is a leaſe only at will by 
L, IV. N | the © 


® 


* 
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the firſt words, and the laſt words being repugnant ſhall not cor 
troul them, or add any more certainty to its continuance. 
2 Roll. If a man leaſes lands for ſuch a term as both parties ſhall 
_— pleaſe, this is but a leafe at will, becauſe what that term will h 
. utterly uncertain; and the pleaſure of the parties ſeems to bf 
limited to attend the continuance as well as the commencema 
and firſt fixation thereof. 
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Wl Bulf. 158. A parſon made a leaſe of his reCtory to one for three years, Me 
b oll. Rep. ſo from three years to three years, and ſo from three years i... 
5 N n b f J r- J Des 


Abr. 850. three years during his life; or, as it is in Rolle, for three ee n. 
Dyer, 24. and at the end of thoſe three years for other three years, & ne 
tribus annis in tres annos during the life of the leflor. The ve 

court held it clearly a leaſe for twelve years; but by Dada 
if the leaſe had been for three years, and ſo from three years s 4. 
three years, and fo from the ſaid three years to three years ; Heer 
had been but a leaſe for nine years, becauſe the words from err ti 
ſaid three years tie up the relation retroſpectively to the three ie 

laſt mentioned, which made in all but fix years, and then the 1|..; 

are but three years more added, which make the whole but nac 
years; and for the words { during the life of the leſſor, ) they cannot e Han 

large it to any further certain number of three yr by rea „ 
of the uncertainty of the leſſor's life; and therefore, beyond n 

twelve years, or nine years, it amounts only to a leaſe at will, uh: at 
leſs livery were made, which mult neceſſarily paſs a freehold yen 
terminable upon the leflor's death, | he fi; 
And yet in one book where a leaſe was made for three econ. 
and after the end of thoſe three years for other three years, & i: thre 

de tribus amnis in tres anne during the life of the leſſor; this y be 
held to be only a leaſe for nine years, becauſe the words buen. 
tribus annis ſhall be referred to the three years laſt mention tom. 

for otherwiſe theſe words would exclude the three years 1d: eg 
after the ſix years, and make the three laſt years to begin M Hou 
nine years, and ſo make a chaſm in the leaſe, by ſhutting out hy tres 

three years next after the fix years, ſo as for the three laſt yl i; ;, 

it ſhould be only a future intereſt ; which cafe ſeems to be of Wation 

new ſtamp, and to thwart the preceding caſe, as to the relolung.2.1 
of its being a leaſe for twelve years; and there Jones and cr! 
held, that a leaſe a /ribus annis in tres annos was but a leaſe y, fiſt 
three years to commence in futuro. dec 
2 Ler. 24. Error of a judgment in ejectment at Lancgſſer, where the Ie 1, 
Fake. of on a ſpecial verdict was this: The college in the time of 5 One ma 

ancheſter _... 8 8 a 

v. Trafford. Eliz. reciting a leaſe made by them 1 E. 6. demiſed to „„ 
[z Show. #rd for twenty-one years rendering 200. per ann. rent, A ther. 
HED = from the end of the ſaid term, made in the time of E. 6, for p 
teaſe tor at then follows a condition of re-entry for non-payment of the 19888 r for 
Varg to the and aſter that a covenant and grant, that after the ſaid tv", . ,, 
ee "6M one years ended the leſſce ſhall have the land for other twe u mo\ 
the ſame one years, and ſo from twenty-one years to twenty-one Yea le vin 
encore ninety-nine years are paſt thence next enſuing ſhall be cn rent ot 
ebe and ended; and it was found that there was no leaſe made u beld 


hall have time of £,6., and that ſince the date of the leaſe made n cer 


the land, for 
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ime of Queen Elia. more than ninety-nine years are paſſed, but 
from the end of the term of twenty-one years ninety-nine years 
ies ſhale not yet come; fo that the queſtion was only, if the leffee ſhall 
1 will e ninety-nine years in all from the time of the date of the leaſe 
ms to r- Eliz. or ninety-nine years over and above the firſt twenty- 
acemenWce years? for it was agreed, that though no number of twenty- 
ne years will center in ninety-nine, yet the term ſhall laſt for 
inety-nine years, which is a certain term, and the odd years ſhall 
rejected. And it was adjudged at Lancaſter, that the leſſee ſhall 
ce eue ninety-nine years beſides the firſt twenty-one years, which 
ball not be accounted parcel of them, and that by reaſon of the 
rd Hence; for if it ſhould be from the making of the leaſe 
mpore 2/12, it would be hence ; but thence is a word which de- 


not cot 


f 
21. years 
more after 
the expira- 
tion of the 
ſaid term, 
and ſo from 
21 years 
until 99 
years be 
complete 
and ended 3 
and adjudg- 
ed good, and 
to be two 
leales, and 
not one, Viz 
for 21 years, 
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. another time, not the preient time, and ſo thencé mult refer a ona 
ars; the making of the firſt twenty-one years, becauſe there is no befdes.] 
z from i er time to which it can refer, there being no leaſe at all 1 E. 6. 
re fei which it can refer, and ſo the term is not yet expired; and 
hen the det opinion was the whole court, and the judgment was 
but IE. | | 
cannot eg |f a man makes a leaſe for a year, and ſo from year to year, Plow. 2734 
by real. anbabus partibus placuerit, this is a leaſe for two years Co. _ 
eyond Mun at leaſt; and at moſt, after three years, this is but an —— 
t will, ur at will: ſo, if a parſon makes a leaſe for a year, and ſo Cro. Jac. 
echold M ycar to year as long as he ſhall continue parſon, or as long — 1 
de ſhall live; this is a leaſe for two years at leaſt, if he lives Roll. 44. 
hree Yea continues parſon fo long; and after the two years, or at moſt 8 . 
ears, & Wt (re years, but an eſtate at will for the uncertainty, unleſs . 46 
| i | . 2 Jon. 5. 
5 this v ery be made. ; Lutw. 214. 
Une made a leaſe for thrgg, years, and after for three years, and Noy, 143. 
tom three years to thrg years until ten years be explred : this 3 
s relolved to be a leaſe but for nine years; and that the odd "cn RY 
r ſhould be rejectedꝭ becauſe that cannot come to fall within Leads, 49. 
ing out three entire years according to the limitation, which in this Flow. 273» 
e laſt to be taken all together as one year, elſe ſo much of the 8 
to be Men, as cannot come within that deſcription, muſt be 2 Lev. 242. 
e relolvio:t-1. And this ſeems to agree with Brock and Plozwden, who - 
s and OW tmeral hold a limitation in that manner from year to year for 
a leale Wi), tity, or one hundred years to be a good leaſe for the whole 
5 becauſe this is no ſuch break of an odd year, at the latter 
ere the lot the leaſe, as there is in the other caſe. 
ie of © made a leafe de amo in annum, quamdiu ambabus partibus Cro. Eliz. 
10 one Keri : this was agreed by all to be a leaſe certain for two years: 775; Azars 
nt, 15 | * there the leſſee entered and occupied for two years, and ou 
1 part of the third year, and then died; and for rent Sid. 423. 
of 9 for part of the third year debt was brought againſt his exe- 2 * 
_ ow "3; and upon nil debet pleaded, and verdict for the plaintiff, , Malo 


* moved in arreſt, &c. that after the two years, this being a 
t will determined by his death, and then no action lies for 
ut of the third year; and of this opinion was Popham., But 

AY Id by Gawdy and Fenner, that though at firſt this was a 
an but for two years, yet when he occupied part of the 

Jean this was then become a leaſe certain for that year alſo, 


1 
0 


j$ \ N 2 | ſo 


Keilw. 63 · 7 


a2 * =_— T4 a9 — 8 
Wa 7 OS l th, OY 
Ec 
5 RN EIT ho * > 5 * 
n 


gn nr Any " 
— * C — 


1 


< 


Leaſes and Terms for Years; 


ſo that neither of them could avoid it; for otherwiſe, after + 
the leſſee hath been at great charges in manurance, the leflor, þ 
a determination of his will, might {trip him of all his profit, 
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Hin. 5 Ann. A parol leaſe was made de ann in annum, quamdiu ambabus ai : 
8 oor tibus placuerit ; it was adjudged that this was but a leaſe for a] 
Hackett, certain, and that every year after it was a ſpringing intereſt, a 


2 Salk. 414. upon the firſt contract and parcel of it; fo that if the leſſee ly 
p 4: 5-C- occupied eight or ten years, or more, theſe years, by computati 
of Legg v. from the time paſt, made an entire icaſe for ſo many years; a 
Strudwick. if rent was in arrear for part of one of thoſe years, and parte 

another, the leſſor might diſtrain and avow as for ſo much re 


arrear upon one entire leaſe, and need not avow as for ſere 


9 


"IF" 
. 


rents due upon ſeveral leaſes, accounting each year a new leal 
It was alſo adjudged, that after the commencement of each ne 

ear, this was become an entire leaſe - certain for the yea 
paſt, and alſo for the year ſo entered upon; fo that neither pat 
could determine their wills till that year was run out, according 
the opinion of the two judges in the laſt cafe. And this ſeen 
no way impeached by the ſtatute of frauds and perjuries, whi 
enacts, that no parol leaſe for above three years ſhall be account 
to have any other force or effect than of a leaſe only at will: i 
at firit, this being a leaſe certain only for one year, and each 
cruing year after being a ſpringing intereſt for that year, it ib. 
a leaſe for any three years to come, though by a computat 
backwards, when five or fix or more years are paſt, this may | 


e, Ul 


ther), tl 
KURT ter 
Wright 

But t. 
ents in | 


One | 


ds, 2 
moſt, 


ſaid a parol leaſe for ſo many years; but with this the ſtatutc . © 
nothing to do, but only looks forward to parol leaſes for avogliuilha 
> Keb. 16. three years to come. And this opinion, in the principal ei blunt 
ſeems to be confirmed by a like reſolution of the court, where A le: 
plaintiff declared, that he retained the defendant anno 1657 e lc 
one year then next enſuing, and ſo from year to year, quana le 
 ambabus partibus placuerit ; and laid it, that anno 1661, the de, tor i 
ant withdrew himſelf from his ſervice for a month, per gud, les, it 
And the court held, that though the retainer at firſt was fot th b 
year certain, yet aſter every other year begun, the retainer bt le year 
for that year alſo, and gave judgment for the plaintiff, MS, de 
2 Salk. 413. And yet there are other caſes in which it ſeems to have b or { 
LA leaſe held, that a leaſe made de anno in annum, guamdiu ambabut parti 
was granted N , & ſter a le | 
« to held Placuerity is a leaſe for two years certain at firſt, and ater The C 
« from Mi- for every ſeveral year that the leſſee holds on; and that it 5 
7 1 "PS . : 
ca42ma3* ſuch leaſe three years rent be in arrear, the declaration mul 
ey day tor d it 1s he hs t | 
*« one whole Of ſeveral leaſes for ſo many years as were paſt, And It 5 "tt 
2 ON! and that to ouſt the leſſee there muſt be half a year's warning gien A that 
« te ending at the expiration of the year; and that unleſs ſuch " 1 for 
« years, or ing be given, it will be evidence of an agreement to hold ed dme 
e fuch ther year (5). However, it appears from all the caſes, that er this 
4 further * . 2 2 this matter ref 
„en ef is yet no uniform, unanimous opinion ſettled as to |F wp 
*« years as the parties ſhould think fit and agrce, on yielding and paying for the ſaid one ven — 0 ur 
*© thence yearly and every year during ſuch term or terms as ſhould be thereafter granted, 33 | d ſo | 
„ annum. According to Wilſon's report, this was adjudged to be a leaſe for tc. gen u Nd ſo 
Evans, 1 Wilf, 262. But according to Ambler, who was of counſel in the cauſe, it W3 the wt erm: 


jeaſe for one year only without a ſubſequent agreement; for if it had been doubrful u hed 

the baberdun, thole under the reſervation fully explained them. Ambl. 329+ If we ſuppoſe 

to be a te different, periods of time in thele reports ; in the former, to the Une paſty. 
* 8 EY 4 


4 
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fter t the tenant had actually occupied; in the latter, to his eſtate at the commencement of the | age both re- 
leflor, b parts may be correct, and there will be no contradiction between them. For it is now clear that a leaſe 
0 a fir a year, ard [7 for ſuch further term as the parties u agree upon, or, from year to yyar, as long as beth 
rout, „plage, is, with a view to its preſent extent, a late for a year certain, and no more; though 
vabus g with a vi-w to the time which has elapſed, to the number of years the tenant has occupied, it is con- 
for a der Lercd as an eſtate for all that time including the current year, In the caſe of Agard v. King, ſuprey* 
75 where the court ate made to ſay, that ſuch a leaſe was a leaſe certain at, f for r2v2 years, it is to be 

elt, ariſn ebe ed, that they were not confidering the preſent,. but the paſt eſtate which the tenant had: 


wut they fay therefvie mult be taken to be with reference to that, «and to import nothing more than 
„as at firſt, that is, upon the expiration of the two years, a leaſe for thoſe two years, whatever 
vient be as to the third year which the tenant had entered upon, and upon which only the queſtion 


leſſee ha 
mputatid 


cars; a e arvie, And fo in the cafe of Bellaſis v. Burbridge, referred to in Salk. 413. and fully fe- 
1d part wie in Lutw. 213. the leſſee under a demile for a year, and ſo from year to year, &c. had occupied 
much u wee, and part of another; and the court ſay, that this was a good leaſe for two years at leaſt ; that 


adde renant having continued the occupation part of another year, the leaſe was thereby became a 


for leve { lexſe for that year 3 not that the leaſe by the terms of it was originally and in its creation a leaſe 
new leu erte. — And notwithitanding the puzzle and contrariety of opinion in the books with 
each ue ett to thofe-running leaſes, the law is now conſidered as fettled agreeably to the caſe of Legg v. 


ect or: Sirudwick, above reported, They are leaſes for one, two, or more years, according to the 


the Je mf the leaſe, dependent for their further contiggance upon the will of the parties. If it be the will 
ither part tales that they ſhould have a further continuance (and that ſuch is their will, the law will pre- 
cording ar, unte, the contrary be evidenced by a regular half year's notice to quit given by the ont to the 
—_—_— tier), the tenant ſo continuing in poſſeſſion is not a mere tenant at will, but a tenant for years: it is 
this ſeen | vl of the parties that h@ſhould con inue the tenancy another year: his precarious intereſt is for ſuch 
ies, whid ler term become certain z but he has till the fame kind of eſtate which he formerly had. Birch 


Wright, 1 Term Rep. 380. Preſt, on Eſtates, ch. Eſtates for Yeats. (a) 1 Term Rep. 162. 


account but ths notice may vary according to the cuſtom of the country, and the nature of the heredita- 


t — f ts in leaſe, Roe v. Wilkdinſon, Co. Lit. 278. b. note 1. 14th edit, 2 Salk, 414+ 3 Burr. 1609.1 

d eac | 

, it is One let a ſtable for a week for 8. and ſo from week to week 3 Lev. 359« 

omputai ©; a week, guamdiu ambabus partibus placuerit ; this was held, 4 oe 

ais may WP volt, but a leaſe for three weeks certain, and for the reſidue at ; 

ſtatute e that the leflee, at the end of the three weeks, was not 

s for aboJ=ilhable for negligent keeping of his fire, that being only an 

xcipal ci untary waſte, wherewith leſſee at will is not chargeable. 

, where [4 leaſe was granted for ſeven, fourteen, or twenty-one years, Ferguſon v. 

0 165 the leſſee ſhould think proper. And by Lord Mangſield, this * 1 

ar, quand :! leaſt a leaſe for ſeven years; then if the leſſee continues, 8 

the defeat or fourteen years; if at the end of that time he ſtill conti- accurately 

r quod, sit is for twenty-one years. And agreeably to this deciſion, * 3 
p. 403. 


t was fe bath been lately determined (e), that a leaſe for three, fix, or (c) Goog- 


etainer r years, determinable in 1788, 1791, 1794, is a leaſe for nine right v. 

| 5 determinable by either of the parties at the end of the firſt ee 

0 have der [ix years, on giving reaſonable notice to quit. ] Rep. 462+ 

abus part n N . 
a lc - | . . 

any” 5 The Certainty of Leaſes for Years as to their Duration and 

on mult Ending. 


d it is o this, though the preceding point may ſcem to have taken 


ng give EF = that can come in properly here, ſince the continuance of 

ſuch wi 4 for years muſt ſhew their determination likewiſe z yet there 
zold tor ome caſes remaining which ſeem more proper to be inſerted 
$, that wa Ker this head. ; 
is matte Picrctoze, where a leaſe was made for forty years to two per- 2 Bendl. 2, 
eee lived fo long, or to 4. for forty years, if he and B. Pl 8, 66 
—_ | {0 long live, or the leflor and lefſee,.or the leſſor and n 
belong live; in all theſe caſes the, death of either of chem 292. 
2 ues the leaſe, becauſe their lives are the collateral meaſure 855. J. 78. 
us. N 3 | and : 


» 182 


I 131, and limitation of the continuance of the term, or rather the cond. 


oll. Rep. 


309, 310. 
3 Leon. 10. 


pl. 150. 
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tion whereon the eſtate depends : and by the death of one of then, 
the condition is as much broken as if both were dead ſince, With 
regard to the condition, both made but one perſon; and they 
cannot now both ſo long live, one being dead already; andthe 
condition being entire, cannot be ſevered or divided, fo as wha 
part of it is broken and gone, the eſtate ſhould fill ſubſiſt ad 
hang upon the other part thereof: and therefore, this differs frag 
a leaſe to two perſons for their lives, for th1s gives an eſtate to hot 
for their lives, and both have an eſtate of frechold therein in thei 
own right, and conſequently, this cannot determine by the deat 
of one of them, for then the other could not be laid to have x 
eſtate for his life, as the leſſor at firſt gave it. But, Rolle ſeen 
to think, that where it is to two for forty years, if *they fo lon 
live, that this does not determine by the death of one of then 
becauſe it is an intereſt in both, which ſhall ſurvive z bur the oth 
books are againſt it, becauſe their life is but a collateral conditia 


and limitation of the eſtate, which is broken when one dies. (M) 
Vent. 74. Upon articles of intermarriage between A. and B. it was agree by 
ea that the defendant, father of A. ſhould ſettle the lands in quetho Le 
& vids upon C. for his life, and after his death upon B. for her jointurg 
1Brownl.zo. with a proviſo, that C. ſhould make a leaſe thereof to the defend St 
Mod. 187. ant for ninety-nine years, if he and D. his wife ſhould ſo lon * 
live, which leaſe was made accordingly; then D. dies, and i ent, w 
her death the leaſe was determined, was the queſtion between Mee: 
defendant and the plaintiff, leſſee of C.? And the court, volt cor 
the firſt opening of the cafe, without argument, were all of opinion, « 
that it was, and gave judgment accordingly on the reaſons of Wis by 
foregoing caſe. nd ind 
Moor, pl. One made a leaſe for forty years, if A. his wife, or any oft mreaſo! 
375 - iſſue, ſhould ſo long live; and it was adjudged that the leaſe vlWwoſe: 
3 Bull. 131. . . y 
133. Roll. not determined by the death of one of them, but ſhould contin; 2bſe; 
Rep. 310. till all were dead, by reaſon of the disjunctive or, which goctl e grcat. 
N and governs the whole limitation. But if the words had been, WW: { ine 
Eliz. 26g. A. and his <vife and iſſue ſbould fo leng live, there, clearly, by t tage, 
Leon. 74, death of any of them within the forty years, the term eiche 
3 Sgt been at an end, by reaſon of the copulative and, which c ther 
joins all together, and makes all their lives jointly the mea actior 
of the eſtate. ; Paning 
Cro. Eliz, A leaſe was made for twenty-one years, if the leſſee ſo per f 
643- Noy, lived and continued in the leflor's ſervice; the leſſor dies: ir cone 
ford OR curiam, the leaſe is not determined, becauſe it was the act of eſeſnon 
Gyls. that he could ſerve no longer. Wh an i 
Dyer, 67. A leaſe is made to two for years, with a proviſo, that 12 
8 = 210. leſſees die within the term, the term ſhall ceaſe; they VA before, 
TTY partition, or one aliens his part, and dies, yet the lefſor cant Wothe 
center into his part, but the aſſignee, or executors p il the 
(if no aſſignment) ſhall have that part during the life of the decutors 
vivor, and there ſhall be no occupancy. For it is not like E any 
made to two for term of their lives; there, if they make pam ere 
and one dies, his part ſhall revert to the leflor preſentij· And rn 


» 
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had been to them for their lives & eorum diutius vivent., yet this 


e | " 
would not have prevented the reverter upon ſuch partition, guia 


ff | them, 


ce, wit -i core quæ tacite inſunt mbhil operatur ; and the partition 
nd they breaks the joint-cenancy, and defeats the right of ſurvivorſhip, 
and th and ſo lets in the reverſion immediate to each one's fingle part. 
as Aba But in the principal caſe, the leaſe at ſirſt is general and abſolute 
viſt a to both for ſo many years, which gives them a joint-tenancy in 
ſets fron the term, and will carry it to the ſurvivor and his executors; and 
e to boi then the proviſo, which comes after, though it ſtraiten it from 
1 in then coing to the executors of the- ſurvivor, yet it does not give it to 
he deu thc leſlor till both are dead within the term; and the partition 


alienation breaks the joint-tenancy, and prevents the ſurvivor- 
ſhip, and conſequently, none but the alienee, or executors of the 
leſſee, can have that part during the life of the other leſſee. 
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I) In what Caſes, and to what ReſpeQs an Entry 
by the Lellee is requiſite to the Perfection of his 
Leaſe, | | 516 


Sto this it is to be obſerved, that at common law no leaſe 

for years, whether it were with or without any reſervation of 
rent, was looked upon to be complete till an actual entry by the 
ele: for though the leſſor had done all on his part to perfect 
fe contract, ſo that he could not afterwards any way derogate 
Tm, or avoid it, ye till there was a tranſmutation of the poſſeſ- 
bon by the actual entry of the leſſee, it wanted the chief mark 
md indication of his conſent thereto, without which it might be 
wrezfonable to adjudge him in actual poſſeſſion to all intents and 


ny of th 
purpoſes ; ſince it might ſo happen that ſuch leaſe was made in 


» leaſe v 


d contin 2bſence, and when he knew nothing of it, and perhaps might 
h goetl r grrater than he would be willing to take; or the eſtate might 
ad been, WW: lo incumbered as to bring a load upon him rather than any ad- 
ly, by ge. For theſe reaſons (amongſt others) the law would not 
term Vie! the immediate and actual poſſeſſion upon him nolens wolens ; 
vhich c ad therefore it was, that till actual entry he could not maintain 
he meal action of treſpaſs or ejectment, becauſe thoſe actions, com- 


paning of an immediate violation of the poſſeſſion, could not be 
Poper for him who had no actual poſſeſſion. But the leſſor hav- 
cone all that was requiſite on his part to deveſt himſelf of the 
ieſion, and paſs it over to the leſſee, had thereby transferred 
ach an intereſt to the leſſee, as he might at any time reduce into 
Plcſlon by an. actual entry, as well after the death of the leſſor 


flee fo 10 
w dies: 


at of 


they Þ defore, and ſuch an intereſt as he might before entry grant over 
flor cu other, or if he died before entry, would go to his executors 3 
the " the grant were made to two jointly, to the ſurvivor and his 
of er "utors, any of whom might enter at their pleaſure, and fo re- 
hike le contract into an actual execution; for it was perfect and 
ce 1 aer on the leſſor's part, and the perfecting of it on the lefſee's 


er mas entirely in his own power, and left to his own diſcretion 


N4 „ | to 
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3AM. pl. 9. 
4 Co. 73. 
3 Bulſ. 131. 
Roll, Rep. 
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- to uſe when, and as he thought fit. And therefore this differed the d 
from a leaſe for life, or a feotiment in fee; for theſe being eſtate ncon 
of freehold muſt neceſſarily be executed by livery of ſeiſin, which the v 
carried the immediate and actual poſſeſſion to the leſſee or keofſe, it we! 
in as much as the operation of the livery could not be in ſuſpenſe ier 
for the prejudice that might thereby accrue to ſtrangers, who, after brgin 
ſuch ſolemn tranſmutation of the poſſeſhorl by livery, could tus tered 
notice of no other tenant of the freehold, and therefore mult b. 
ceſſarily bring their precipes againſt him for recovery of ther icient 
rights ; which if they might after be defeated and eluded on pt. conſid 
tence of any diſagreement, or that there was no actual conſent o tick 
agreement thereto, and ſo the actual poſſeſſion not veſted in hin being 
would be greatly injurious to the rights of ſtrangers: Beſide * 
that, the livery can be made to none but the leſſee or feoffee him. in 
ſelf in perſon, or ſome other perſon lawfully authorized by letter convey 
of attorney to receive the ſame; and therefore he can no . * 
be ſuppoſed ignorant of the terms upon which he took it, an wy 
ſo no ſuch reaſon for ſuſpending the actual execution of it. An he ſta 
therefore if a leaſe were made to A. for life, the remainder to M ||, wi 
for life, and then A. died, a releaſe to B. and his heirs, * commo 
actual entry, would be good to enlarge his eſtate, becauſe . 18 cane a 
the freehold in law in him, immediately upon A.'s death, t etry 
anſwer to the precipes of all ſtrangers, as fully as he could exc 5 rel 
have it by any entry. But now in the caſe of a leaſe 2 f tran: 
is quite different, as has been ſhewn and therefore - * * 
entry, which is an agreement on his part, in caſe of —_ — 
years, equivalent to the acceptance of livery in caſe of t ep . wa 
of a freehold, the leſſee for years hath not the poſſeſſion ; 7s | - to 
he hath not the poſſeſſion, ſo neither hath the leſſor a 7 1 
grant either to the ſame leſſee or a ſtranger. But yet if at | rele 
were reſerved on ſuch leaſe for years, -and before aCtual m7 
the leſſee, or commencement of his leaſe, the leſſor woos = * ; 
to him all his right in the land ; though this would 7 — 1 

Vade the cient to carry the reverſion “ by way of enlargement o Io ws ſion 
next clauſe. yet would it extinguiſh the rent, becauſe every deed 2 | the 
molt ſtrongly againſt the grantor, and to be made to owe pur 
or other; and ſince this cannot, operate on the eſtate — 3 | 'D 
that, or carry any further intersſt to the leſſee, w_ it — | ae . 
operate upon the rent which was iſſuing out o + * 171 3 
coming to the leſſor, in reſpect of the land he had op OE * 
and therefore ſhall be ho we br extinguiſh and determine — 
rather than it ſhall be totally void. | I hath 
And this way of executing leaſes for years, by __ = b 
was always held neceſſary at the common law, and for a — = 
able time aſter the ſtatute of uſes likewiſe, till the 2 ww Tye 
out of conveying a freehold by a leaſe for a —— 1 W of 
thereupon, according to the common form no uſe 8 oe under iS tine, 
found troubleſome and inconvenient to put the I be left, 
neceſſity of making an actual entry in all caſes realy whe te ke 
could be effectual thereupon to enlarge his eſtate, 7 pe * T7» 
the lands lay at any conſiderable diſtance from the p | 
10 1 
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Ager! BY the deeds were executed; therefore, to prevent this trouble and 
eſtates WY inconvenience for the future, they began to conſtrue, that where 
which the words and conſideration were ſuſficient to raiſe a uſe, though 
feoſſee, WW it were but for a year, the ſtatute would carry the actual poſſeſſion 
uſpenie er it, and conſequently, make the leſſee equally capable of en- 
0, after MY rging his eſtate, by a releaſe thereupon, as if he had actually en- 
id tue tered by force and virtue of the leaſe: and the conſideration, if it 
nuſt ne⸗ I vere valuable, though never ſo ſmall, was looked upon to be ſuf 


of their 
on pte. 
nent a 
in bim. 

Beſides 
Tee him. 
by letter 


(cient for the raiſing of a uſe; and therefore 5 4. or ſuch other 
conſideration, came to be the ſtandard in a leaſe for one year, 
whioh in time grew to be a thing merely of courſe and form, it 
being ſeldom or never paid, though the leſſee, by his acceptance of 


aint it. But becauſe there were ſome opinions, that where a 
conveyance might enure two ways, either at the common law, or 
pon the ſtatute, that there the common law ſhould be preferred 
; it, andy ad take place; therefore, to bring the leaſe more effectually within 
the ſtatute, they likewiſe inſerted the words therein bargain and 
ler to g which, together with the conſideration, were held even at 


ame after, carried the poſſeſſion accordingly, without any actual 
leath, entry made by the leſſee; and fo the conveyance, by way of leaſe 
md releaſe, grew in time to be the moſt common and eaſy method 
cl transferring a freehold or fee, and has now continued for ſeveral 
jears, almoſt to the diſparagement of conveyance by livery. And 
v bring the leaſe ſtill more effeCtually within the ſtatute, it was 
aterwards uſed at the end of the leaſe to ſay, That ſuch leaſe was 
mate to the intent, that by virtue of the flatute of uſes, the leſſee might 


aud releaſe of the freehold and inheritance thereof, &c. 


(N) Leaſes for Years, when to take Effect as a Rever- 


gk * lon, when as a future Intereſt, and when neither 
e pups dhe one nor the other. 

to enlarg i , 

may v | one, having made a leaſe for life or years to A. of lands, after 
land, a0 make another leaſe for years to B. of the ſame lands, or of the 
„ii ""frfion of thoſe lands, habend. the ſaid lands, or the reverſion 
mine ib 0 thoſe lands, to the ſaid B. cum poſt ſive per mortem, reſignationem, 


jmſum redditionem, wel aliquo alio modo vacare contigerit ; in this caſe 


tual en !. hath election to take ſuch leaſe either as a reverſion or a rever- 
a conßdei Larp intereſt, if he can prevail for an attornment of A., the 
was fo unt in poſſeſſion 3 or if not, yet as a future intereſſe termini ſuch 
1 a rele vill be good to take effect in poſſeſſion upon the determina- 
For it bei en of the firſt leaſe, be it by death, ſurrender, forfeiture, efluxion 
ee under WW © fine, or any other way. 'The reaſon whereof is, that when 
re a rele leſor has expreſsly departed with, and made over an intereſt 
ially a's the lefſee for ſuch a time, and this intereſt cannot take effect in 
ace V 


Mellon, becauſe the leſſor himſelf had not the poſſeſſion to gives 
but 


| 


\"M 


common law ſufhcient to raiſe a uſe; and then the ſtatute, which 


kin actual poſſeſſion, and be thereby enabled to accept and take a grant 


the leaſe upon ſuch conſiderafion, was eſtopped to deny or aver 


6 Co. 36. 
Cro. Jac. 72, 
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Bro. tit. At- 
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but muſt therefore be carved and derived out of the terer bcin; 
which the leſſor had, the leſſee primd facie hath a reverſion, ct tran! 
reverſionary intereſt for the time, in the ſame manner as the le creat 
or grantor himſelf had; but then the perfeCting ſuch leaſe ft; 
reverſion, or a reverſionary intereſt, to draw after it the rents ing g 
ſervices, depending on the will and pleaſure of the tenant in p vic 
ſeſſion, whether he will attorn, and become tenant to ſuch leſſee oi cond 
grantee, or not; if he thinks fit not to attorn, it cannot paſs a ii rer 
reverſion or reverſionary intereſt ; yet this ſhall not totally in bd Þ 
date and avoid ſuch leaſe or grant, if by any other means it can E in!re 
made good and become eſfectual; and this it may as à future es, 
tereſſe termini, to take effect in poſſeſſion on the determination oi been 
the firſt leaſe, when or what way ſoever that happens; and ther icon: 
fore, as ſuch, it ſhall take effect, rather than be abſolutely wi ©!) 
when the leſſor or grantor hath done all in his power to de bad b. 
himſelf of the poſſeſſion for ſo much a longer time. But tei bod 
ſuch ſecond leflec hath an election to take it as a reverſion, conti 
reverfionary intereſt only, when the leaſe is made to him by dei aſe. 
poll or indenture; for if it were made by parol, then he can oH go 
take it as a future zntereſſe termini, to take effect in poſſeſſion up ud 
the determination of the firſt leaſe, when or which way foevert ten ye 
happens, and not as a reverſion, or reverſionary intereſt, to dra But 
after it the rents and ſervices, becauſe a reverſion cannot be gu then i 
ed to paſs without deed ; for a deed is of the very eſſence of ker it 
grant of a reverſion, or reverſionary intereſt, and without it t to 
reverſion, or reverſionary intereſt can paſs out of the leſſor. mined 
And this introduces a threefold diſtinction in the manner oi bing 
making ſuch leaſes for years, where there is a prior leaſe or eſtu n; 
then in being: ½, When they are made by parol. 2dly, Whet the 
by deed poll. And, 3d/y, When by indenture or fine. — 
As to the firſt, if one makes a leaſe to A. for ten years, andt we ür 
ſame day makes a parol leaſe to B. for ten years of the ſame lands _ 
this ſecond leaſe is abſolutely void, and can never take effect eithe 4 the 
as a future intereſſe termini, or as a reverſionary intereſt, thou * 
the firſt leſſee ſhould forfeit or otherwiſe determine his * be 
though the firſt leaſe were on condition, and the _—_— broke A g 
within the ten years; neither ſhall the leſſor have t t reſerve * 
upon ſuch ſecond leaſe, but ſuch ſecond leaſe is abfolutely rod ye 
as if none ſuch had been made. The reafon whereof is, becaul 5 
the firſt leaſe being made for ten years, the leſſor during that tim i 
had nothing to do with the poſſeſſion, or to contract with an i ut 
other for it; and the ſecond leaſe being made the ſame day, 4 4 m 
for no longer term than the firſt ten years, could not pals * 
intereſt as a future intereſſ termini certainly; for the firſt le "ey 
had the whole intereſt during that time; and his forfeiture © = 
determination of it ſooner, which was perfectly contingent 3 oel q 
accidental, ſhall never make good the ſecond leafe as d fund =” 
intereſſe termini, when at the time of making thereof it 1 = 


lutely void, for want of a power in the leſſor to con 0 
and as a reverſionary intereſt it cannot be $0 , for want 


deed ; for a reverſion, whether it be granted for life or * 
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Leafes and Terms for Years; 
ever that determined; but without ſuch attornment, though the 
ſecond leaſe would be good between the parties, by reaſon of the 


eſtoppel, yet not as a reverſion ; and therefore ſuch ſecond lefſee (0) 
could have no remedy for the rents and ſervices of the firlt leflee, 
So, if one had made a leaſe for life, or for eighty years, if the 

leſſce ſhould ſo long live, and after, by indenture, let the ſame land 7 0 
to another for years, to begin preſehtly, and then the firſt leaſe de. he 
termined by death, ſurrender, or forfeiture, the ſecond leſſee ſhould chaſe, 
have the lands in poſſeſſion preſently, for the reſidue of the years} lee, 
becauſe ſuch ſecond leaſe, by reaſon of the eſtoppel, took effect WW :herec 
between the parties preſently, and therefore ſhall come in poſlel- WM tentu 
ſion whenever the firſt leaſe is out of the way. But if ſuch ſecond and ce 
leaſe were only by deed poll, then there muſt be an attornment to wer tl 
make it good as a grant of the reverſion, as there muſt likewiſe n cr im; 
the other caſe, where it was made by indenture z and without WY that h 
ſuch attornment the ſecond leaſe could only take effect in poſſel- avant 
ſion upon the determination of the firſt leafs by the death of tte thoſe | 
leftee, according to the expreſs limitation, and not upon any ſooner this cf 
or other determination by ſurrender, forfeiture, or otherwile; dan t: 
much leſs, if ſuch ſecond leaſe were by parol, could it take effect Wy of be 
upon any other determination of the firſt leaſe : for though ml eng 
theſe cafes the firſt leaſe, depending upon the life of the leiler, MN tine o 
was uncertain how long it would continue, yet fo long as it dg vs th 
continue, the firit leſſee had the ſole and abſolute poſſeſſion, ad :nce t 
the leſſor no power to contract for auy thing but his own rewe. i yea 
fion during that time; and therefore if his ſecond leſſee cannot (ol ut 
attain the reverſion, the contract can take no effect for the pid, 
ſeſſion till the death of the firſt leſſee, becauſe that being the ele 
leſſor's own limitation affixed to ſuch leaſe, he cannot deal for the ater 
poſſeſſion before that time comes; and therefore, no accidentaliif ot pie 
determination of the leaſe ſooner ſhall let in the ſecond leflee, ny tt {pc 


unleſs he can prevail for the reverſion by attornment of the f lads a. 
leflee, in caſe of the leaſe by deed poll, or unleſs in cafe of the v:; the 
indenture, he ſhall, by reaſon of the eſtoppel, be let in when en th 
ever the firſt leaſe is out of the way, whether he obtained ay the caſe 
attornment or not. lads w 
But in all the caſes before-mentioned, iFfuch leaſe by indenturen working 
or deed poll were by way of bargain and ſale for years, then wut u 
it ſhould ſeem, it would paſs as a reverſionary intereſt preſenii , th. 
without any attornment, by force of the ſtatute of uſes, and 1 ad the 
being only for years, there would need no enrolment of the u i; 
denture or deed poll. And note, By the ſtatute of frauds and per toppe! 
juries, 29 Car. 2. c. 3. no parol leaſe for above three years 1 © bound, 
have any other effect than only as a leaſe at will; ſo that (cu © the 1; 
parol leaſes now for ten or twenty years are out of doors. E cot 
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(0) Leaſes for Years by Eſtoppel, how far ** 
againſt whom ſuch Leaſes are good. 6 


p one makes a leaſe for years, by indenture, of land in Co, ti 
| he hath nothing at the time of lach leaſe mid 1 me; a a. ” 
chaſes thoſe very lands, this ſhall make good and unavoidable his N 
leaſe, as well as if he had been in the actual poſſeſſion and ſeiſin Co, Kü 
thereof at the time of ſuch leaſe made; becauſe he having, by in- 140. : 
lenture, expreſsly demiſed thoſe lands, 4s by his own act eſtopped; — gee 
ind concluded to ſay he did not demiſe them; and if he cannot — 
ner that he did not demiſe them, then there is nothing to take off 0 Elie. 
« impeach the validity of the indenture, which expreſsly affirms 3 
tat he did demiſe them, and conſequently, the leſſee may take 4 Drownd. 
alrantage thereof, whenever the leſſor comes to ſuch an eſtate in 153% Cre 
thoſe lands as is capable to ſuſtain and ſupport that leaſe. And * 1.0 
this eſtoppel by indenture is ſo mutual and reciprocal, that if a Abr, 872, 
wan takes a leaſe for years by indenture of his own lands, where- ce. 25. 
of he himſelf is in actual ſeiſin and poſſeſſion, this eſtops him Fo] 
tering the term to ſay the leſſor has nothing in the lands at the 
ime of the leaſe made, but that he himſelf, or ſuch other perſon, 
Kaz then in actual ſeiſin and poſſeſſion thereof; for by accept- 
wee thereof by indenture, he is, for the time, as perfect a leſſee 
lor years, as if the leſſor had at the time of making thereof the 
Molute fee and inheritance in him. But if ſuch leſſee of his own 
nds, being ejected by the leſſor, ſhould bring an ejectment, and 
we leſſor ſhould plead not guilty, and give the leaſe and ſome 
futter of forſciture thereof, in evidence, to ſupport his plea with- 
* pleading, and rely on the eſtoppel, and * jury ſhould find 
be ſpecial matter, viz. that the defendant had nothing in the 
In * the time of ſuch leaſe made, but that the plaintiff himſelf 
ak n in aCtual ſeiſin and poſſeſſion thereof, whether the court 
P - is verdict, are bound to adjudge according to the truth of 
aq e viz, that ſuch leaſe by one who had then nothing in the 
- ” void; or if they are to adjudge according to the law, 
- g by way og ſtoppcl upon ſuch leaſe by indenture, ſeems a 
. _—— the*books. But my Lord Coke lays it down for a 
ſe 2 do well to find the truth, via. that the leſſor 
== ws ing in the lands; but then, upon ſuch finding, the 
raid o adjudge, according to the operation of law upon the 
way „ to both parties by the indenture, that they are 
44. 4 1 wy jury, underſtanding that the leſſor had nothing 
ner at the time of the leaſe made, and that therefore his 
13 not be good in fact, but only by way of eſtoppel, and 
Ft £ m—_ Nr that they, who are ſworn to ſay the truth, | 
tad, 3 by ſuch an eſtoppel, which was plainly againſt the - 
h 3 t m—_— give a general verdict againſt the leaſe, that 
& fock * was guilty of the ejectment; in this caſe, ſays my Lord 4 Co. 53. . 
* ge N 515 to an attaint. And this ſeems the better ef 
f . cale. ; 
F though it be true that the jury are not bound by the Li. An 
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eſtoppel, and therefore may find that the leſſor had nothing in the bag 
lands at the time of the leaſe made, which is a truth of fact, the leſſee in bi 
is eſtopped to affirm, and is the only ſubject matter of the eſtoppel; neith 
yet the conſequence of ſuch eſtoppel, and how far the leaſe is mae But 
good thereby againſt the parties, is matter of law, and not of a; bar 
and therefore if they take upon them, firſt, to find that the leſo WY deir 
had nothing in the lands at the time of the leaſe made, and then beir 
to find that ſuch leaſe is void; or, which is all one, to find tt v: © 
ſuch leaſe was void, becauſe the leſſor had then nothing in the theref 
lands, as the eflential cauſe which induced them to find ſuch lea nude 
to be void, or that there was no ſuch leaſe; in this they take upon the W 
them to judge the matter of law, and in ſo doing exceed th ”* le! 
duty, and, conſequently, if they are miſtaken, lay themſelves open or be 
to an attaint; for, in truth of fact, there was ſuch leaſe made, ntra. 
and, in truth of fact, the leſſor had nothing in the lands at te Wong 
time of making thereof; and all this is their duty, and belongs w vel as 
them to find; but whether ſuch leaſe, ſo circumſtanced, be good” he | 
or void, is matter of law, for the court to adjudge, upon theft Wah 
circumſtances ; and therefore, if they will take upon them to anWiſ*1 | 
ticipate the judgment of the court, by giving their own judgment vole 
thereon, they muſt do it at their own peril, and if they miſtaken” lee 
be liable to an attaint. ? Gle of 

But if ſuch leaſe for years were made by deed poll of land floppe, 
wherein the leſſor had nothing, this would not eſtop the leſſee pe, 
aver that the leſſor had nothing in thoſe lands at the time of th dad at 
leaſe made; becauſe the deed poll is only the deed of the leſo [ let 
and made in the firſt or third perſon ; whgreas thexindenture 
the deed of both parties, and both are, as it were, wy and ſhul 
up by the indenture, that is, where both ſeal and execute it asthe 
may and ought ; for otherwiſe, if the leſſor only ſeals and execuf 
the indenture, the leflee ſeems to be no more concluded than 
the leaſe were by deed poll ; for it is only the ſealing and delwer 
of the indenture 2s his deed that binds the leſſee, and not his bein 
barely named therein, for fo he is in the deed poll; but that bein 
only ſealed and delivered by the leſſor, can only bind him, an 
not the leſſee, who is not to ſeal and execute it: And it ſhoul 
ſeem, that ſuch leaſe by deed poll binds the leſſor hiinſelf as mud 
as if it were by indenture, becauſe it is executed on his part wit 
the very fame ſolemnity, and therefore it ſhould ſeem, he is voun 
by ſuch leaſe by way of eſtoppel. | 

And yet it is generally ſaid, that theſe eſtoppels ought to 
mutual, otherwife neither party is bound by them : therefor 
if a man takes a leaſe for years of his own lands from an infant 
feme covert by indenture, this works no eſtoppel on either pal 
becauſe the infant or feme, by reaſon of their difability to © 
tract, are not eſtopped ; therefore, neither {hall the leſſee be eltop 
ped, becauſe all eſtoppels ought to be mutual. 

So, if a man takes a leaſe for years of his own lands by pat! 
from the king, rendering rent, this ſhall not eſtop the lefſee, 2“ 
indenture between common perſons in ſuch caſe would do; 


cauſe the king cannot be eſtopped for it cannot be preſumer” 


b 
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in his grant makes it abſolutely void. And if he be not eſtopped, 
neither ſhall the leſſee; becauſe all eſtoppels ought to be mutual. 
But perhaps there may be ſome difference between theſe caſes of 
4 bare acceptance of a leaſe from ſuch perſons, as by reaſon of 


* their imbecility, incapacity, or other impediment ariſing from 
cen bein own perſons, could not make ſuch leaſe, but that the ſame 
4 ae ves either abſolutely void, or at leaſt voidable, on their part; and 


therefore the leflee may ſhew ſuch incapacity, to avoid them, as 
made by perſons who wanted power or ability to contract; and fo 


de lefſors, (for if they were of full age, and fole, Wc. that would 
wt be material,) but for want of a ſufficient power or ability to 
contract. But when ſuch leaſe is made by a man of full age, 


« ut th though by deed poll, why this ſhould not bind and eſtop him as 
longs well as if it were made by indenture, ſeems hard to underſtand ; 
Ye pool, fot he hath executed it on his part with the ſame folemnity ; and 
Wn the ough it cannot bind or eſtop the leſſee, becauſe he never exe- 
" % red it, yet why that ſhould invalidate it on the leſſor's part, 
adgment whoſe deed it was, and who did all he could to bind himſelf, does 


rot ſeem very intelligible. Beſides that, the books, which put the 
ale of the leaſe by deed poll, ſaying only that the leſſee is not 
topped thereby, ſeem to allow that the leſſor is notwithſtanding 


miſtake 
of land 


king would do wrong to any perſon, and therefore being deceived 


the whole contract muſt fail, not for want of a ſufficient eſtate in 


leſſee Me pped; for otherwiſe they would take notice of their being 
ge of JF” at large, as they do in other caſes. 
he lest |! |<f:< for years accepts a leaſe for years of a ſtranger by in- Roll. Abr. 


lenture | 
and {hu 
it as the 


ny of eſtoppel between them, and not a confirmation z for no- 
ſling appears that the leflor knew the leſſce then had any thing in 
Ke lands, and then it is the ſame with the other caſes, and works 


| execu 
* N way of a bare eſtoppel; but Fenner thought it a confirmation, 
d deliver] ranſt all the other judges. 


his being 
that bein! 


him, by all the jultices, he who made ſuch leaſe is concluded to 
| it ſhoult de contrary, This caſe ſeems to be an authority in point to 
£ as mac what has been laid down, that in caſe of a deed poll, (as 
pen vun wich is called a deed enrolled muſt be intended to be,) the 


wr himſelf is eſtopped, though the leſſee be at large; and this 
mot be intended an indenture, becauſe then the leſſee would 
are been eſtopped likewiſe, if he had ſealed it, which in this 
* m appears he did not, becauſe it was unknown to him, and 
ctore was not eſtopped, whether it were by indenture or deed 


e is bout 


ught to! 

thereſote 
n infant 
either pan 
ity to co 


ce be ello! 
s by pater 


letermination of the leaſe they are at an end likewiſe ; for then 


lentture, who hath nothing in the reverſion, this is a good leaſe by — 


Style 
Herring, 


if one lets lands to me, by deed enrolled, unknown to me, and Bro. tit. 


gs debt upon the leaſe, I may ſay ne leſſa pas, as Littleton held; — 


Theſe eſtoppels continue no longer on either part than during Co. Lit. 


* leaſe, for &s the began at firſt by the making of the leaſe, ſo = 5 
1 a 8 Co. 44. 
parts of the indenture belong to the leſſor. Cro. Elis. 36. Roll. Abr. 879, 


lefſec, 1 "WM. hen an intereſt actually paſſes by the leaſe, there ſhall be no co. Lit. 
id do; 8 a though the intereſt, * 1 to be granted, be really * b. R 
reſumed i cr than the lellor at that time h power to grant; as if A., g e 
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avoid his own leaſe, though ſeveral of the years expreſſed in the 


which took effect in point of intereſt, and determined by the death 


ten years, and ſo far an intereſt paſſed, which he may confels, an 


fo, Cc. Hale held this verdict againſt the plaintiff; for the judg 


tiff's leſſor will recover the land for two years more than he ha 
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lefſee for the life of B., makes a leaſe for years by indenture;a 
after purchaſes the reverſion in fee, and then B. dieth; A. that 


hath 
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leaſe are ſtill to come; for he may confeſs and avoid the lea 


of B. So, if leſſee for ten years makes a leaſe for twenty year 
and afterwards purchaſeth the reverſion, yet it ſhall bind hin ſe 
no more than ten years, for the ſame reaſon; becauſe when he 
made a leaſe for twenty years, this was certainly a good leaſe io 


avoid it for tſie reſidue, by ſaying that he had no more than fat 
ten years in it himſelf; /ed guere of this? for the reaſon ſeems not 
ſatisfactory. ä 

In ejectment, plaintiff declared of a leaſe for five years, an 
upon not guilty pleaded, the jury found that the leſſor of th 
plaintiff had only a term for three years in the lands leaſed, 


ment ſhould be, that the plaintiff recuperet terminum ſuum pr 
dium, which is five years; and here the leſſor's intereſt does nd 
continue ſo long, and perhaps the defendant may be the reve 
ſioner after the five years ended, and then by this means the plan 


right to do; and he ſaid, that for this reaſon, he had before cauſ 
another plaintiff to be nonſuit; Wild was of the ſame opuniat 
but Twiſden inclined cont. & adjornatur. | 

If a man takes a leaſe for years of the herbage of his own la 
by indenture, this is no conclaſion to ſay that the leſſor had 1 
thing in the lands at the time of the leaſe made, becauſe it w 
not made of the lands themſelves. | 

If baron and ſeme join in a leaſe for years by indenture, 7 
dering rent, where the baron hath all the eſtate, and the wile n 
thing; in this caſe, after the death of the baron, the leſſee, in 


conſtru, 
the law 
tuth, 

But i 
fears by 
Hall gir 
gel turn 


action of debt brought by the feme, ſhall not be concluded WW bers 
ſay, that at the time of the leaſe made the feme had nothing ich e. 
the lands; for this ſhall not enure by way of eſtoppel, becauſe Wi": tent 
intereſt actually paſſed, though not from the feme. But ano other 
reaſon given is, becauſe the feme being covert was not eſtoppel ivy t 
and, by conſequence, neither {hall the leſſee, becauſe all etope 
ought to be mutual. a Ut movi 
f tenant of the land, and a ſtranger, join in a leaſe for e rr the 

by indenture, this is the leaſe only of the tenant, and the conti s man 
ation of the ſtranger; and yet the leaſe operates, as to the | ah the 


ervir 
cluded 
uſe this 


ger, by way of concluſion, and fo it does to the leſſee with reſpe 
to the ſtranger, becauſe he having nothing in the lands, the 
denture could no otherwiſe take effect as to him. 


If A. ſeiſed of ten acres, and B. of other ten acres, jon " leſſee, 
leaſe for years by indenture, theſe are ſeveral leaſes, acco " F conch 
their ſeveral eſtates, and no eſtoppel is wrought by the inden N * were 
to either party, becauſe each have an eſtate whereout ſ 2 Mw the 
for years or intereſt. may be derived; and the reaſon hy e yo e Cay 
at any time are allowed, is, . becauſe otherwile, when the 4 Wo f 
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bath nothing in the —_— the indenture muſt be abſolutely void, 
which would be hard to ſay, when he hath, under hand and ſeal, 
gone all in his power to make it good; and fince it can be good 
no otherwiſe, it ſhall be good by eſtoppel, rather than be abſo- 
utely void. But when an intereſt paſſes from each leflor, the in- 
denture works upon ſuch intereſt to carry that, and therefore 
-zvcs no room for its operating by way of eſtoppel. But ſince 
both equally joined in the leaſe, without diſtinguiſhing the ſeveral 
eaſe ſo intereſts they had therein, the indenture works by way of con- 
eſs, n frmation, with reſpect to each from whom the whole intereſt 
than iu tid not paſs ; that is, as 4.'s confirmation for B.'s part, and as 
ems will 's confirmation for A.'s part; for ſince the leaſe of the whole 
was undiſtinguiſhed, and by reaſon of the ſeveral intereſts that 
ars, pad from each, excludes any eſtoppel, therefore, rather than the 
r of ndenture ſhall be void, with reſpect to the part of each other, it 
aſed, ſhall be conſtrued a ſeveral confirmation by one of the other's 
the judge en, and by the other of the other's part, which is the leaſt 
uum pref operation the indenture can have with reſpect to each, from whom { 
does noi to intereſt paſſes, without being abſolutely void. 
he reve! So, if two tenants in common of lands join in a leaſe for years, Roll. Abr. 
the plan indenture, of their ſeveral lands; this ſhall be the leaſe of 877. 
a he hu ech for their reſpective parts, and the croſs confirmation of each 
re cauſe er the part of the other, and no eſtoppel on either part; becauſe 
opinion actual intereſt paſſes from each reſpectively, and that excludes 
de neceſſity of an eſtoppel, which is never admitted, if by any 
own langWeonſiruction it can be avoided, as being one of thoſe things which | 
r had nic law looks upon as odious, becauſe it chokes and diſguiſes the = 
uſe it roch. | | | 
but if two joint-tenants for life, or in fee, join in a leaſe for Co. Lit. 
ture, es by indenture, reſerving rent to the one of them only, this 8 
e wife u- give him the rent excluſive of the other; and here the eſtop- 858. ; 
ee, in rl turns not then upon the intereſt paſſed by the leaſe, for that 
\cluded WW ereral, according to their ſeveral rights, as in the other caſes, 
nothing ich excludes any eſtoppel ; but it turns upon the reſervation of 
becauſe de rent, which being made in this manner, to one excluſive of 
zut another other, by denture, works an eſtoppel againſt all the parties 
t eſtoppel" lay the contrary ;z and though the rent iſſues out of one part 
11 eſtopp IF eas the other, yet -it not being part of the thing demiſed, 
| U. moving, as it were, rather y way of grant from the leſſec 
ſe for 5 ter the leaſe made, the leſſors are conſidered as accepting it in 
he contraſts manner by indenture, which concludes them as well as it 
o the rag" the leſſee. But if the leaſe had been by parol, or deed poll, 
; ung rent to the one joint-tenant only, this would not have 
uded the other joint-tenant from an equal ſhare therein, be- 
ule this reſervation coming, as it were, by way of grant from 
i lefſec, and being only by parol, or deed poll, could not eſtop 
r conclude the lefſors, who, with reſpect to the rent, were 
zit were grantees, and only paſſive therein; and the rent ſhall 
Ww the reverſion in proportion to their ſeveral eſtates in that, 
tie cauſe for which the rent was reſerved or granted in that 
mer, and ſo let in both to an equal participation thereof. 
Vor, IV, O If 
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Roll, Abr. Tf two coparceners join in a leaſe for years, by indenture, 0 
_ Moor, their ſeveral parts, this is ſaid in one book to be but as one leaſe, 
Andr „, becauſe they have not ſeveral ſrecholds therein, but only one, a 
Robinſon, both making but one heir, and therefore ſhall join in an aſſiſe 
But Acor is cont. where in ejectment the plaintiff declared af; 
leaſe by two coparceners guod dimiſerunt; and exception being 
taken to it, the exception was allowed, becauſe the leaſe wa 
ſeveral as to each coparcener, for her reſpeCtive moiety. And 
this ſeems the better law, becauſe though they have but one free 
hold with regard to their anceſtor, and therefore if they are dif 
ſeiſed ſhall join in an aſſiſe, yet as to their diſpoſing power theres 
of they have ſeveral rights and intereſts, ſo that neither of then 

can leaſe or give away the whole. 5 
Roll. Abr. If A. mortgages lands to B. upon condition to re-enter on pay 
44A ment of 10. and aſter A. before the day of payment is come 
—_— being in poſſeſſion, makes a leaſe for years, by indenture, to (. 
Hood. and then after performs the condition, this ſhall make the leaſe t 
C. good againſt himſelf by eſtoppel ; and it was farther adjudged 
that even the feoffee of A. ſhould be bound by this leaſe, whid 
took its effect only at firſt by eſtoppel ; becauſe he coming u 
under one who was eſtopped, ſhould be himſelf eſtopped likewil 
which was 1lill a {tronger caſe than the firſt. And this was a 
| Judged in Ireland, and afterwards afhrmed on a writ of err 
1ere, and ſeems a very reaſonable judgment; for if a ſubſequen 
purchaſe ſhall make good a leaſe of lands by indenture, thou 
the leflor had nothing in thoſe lands at the time of the leaſe, at 


therefore his leaſe at firit could only take effect by eſtoppel z muc 


more in this caſe, where the leſſor had a poſſibility of coming 


into the lands again, ſhall his performance of the condition aft 
make good the intermediate leaſe. And fo it ſhould ſeem t 
if the condition were broken at the time of the leaſe, ſo as! 
had then nothing but an equity of redemption z yet if he ſhow 
after be admitted to redeem. in Chancery, this would ma 
good the intermediate leaſe which took effect at firſt only | 


eſtoppel. 
Co. Lit. B. tenant for life of C., and he in the remainder or reverl 
8 in fee join in a leaſe for years by indenture; this, during the 


Dyer, 2 4+ n A . £ 
Moor, 2 of C., is the leaſe of B., who then only had the preſent interel 


396, Poph, the lands, and the confirmation of him in the remainder or rev 

2 door, fon 3 but after, the death of C. then this becomes the leaſe of i 

F'- 939. , l : * | 

eco.:4,15. in the reverſion or remainder, and the confirmation of B., | 
leflors having ſeveral eſtates in them in ſeveral degrees, the ie 
hall be conſtrued to move out of Each one's reſpective ares 
intereſt as they become capable of ſupporting thereof; which 
the moſt natural and uſeful conſtruction of the leaſe, eſpecially 
there can be no eſtoppel in this cafe, by reaſon of the ſeveral 
tereits which paſſed from each; and therefore during the 11 
of the tenant for life, if the leſſee, being evicted, ſhould 
clare of a leaſe by both, this would be againſt him, 28 
7% 8 becauſe for that time it was onlv the leaſe of the ten 
or Ric. 
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Leaſes and Terms for Years, 
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28!) Leaſes for Years and future Intereſts, how far 


they may be barred or deſtroyed, and how far 


d of 2 
benz e not, and where an Entry before the Term begun 
ſe nu is a Diſſeiſin. 


„ And 
ne free» 
are dil. 
r there. 
of them 


[l has already appeared, that all leaſes for years at the common 
law, when they come in eſe, are to be executed by the entry 
of the lefſee, We ſhall therefore now conſider what care the 
ki bas taken for the preſervation and ſecurity of ſuch leaſes as 
ne limited to begin at a future time, and ſo cannot be executed 


_ fentry preſently 3 what power the leſſee hath over ſuch an in- 
e. eſt, and whether by any, and by what acts, either of the leſ- 
eien or ſtrangers, the ſame may be barred and prevented from 
Judge e taking effect, a * 

Vue As to future intereſts, if one make a leaſe for years, to com- 
= wer ence after the death of a tenant for life, or after the end of a 
ma for years then in being; and after the death of the tenant 


I lite, or expiration of the term for years, a ſtranger enter by 


; was ad nter 

of vet may the leſſee of the future intereſt grant over his term 

abſequen hy before or without any entry made, and thereby transfer 
| "er Oe 2 . . 0” 

, thou is power of entering and reducing it into poſſeſſion to the 


tee: for till entry of the leſſee of ſuch future intereſt, the 
ule is not executed, but remains in the ſame plight as it was 
den the firſt making thereof, and then no intermediatE acts, 
tier of the leſſor, or of ſtrangers, can diſturb or hurt it; be- 
ue whoever comes to the poſſeſſion, whether by right or wrong, 


leaſe, at 
hel; muc 
f comin 
ition alte 


Cro. Elis. 

I 5. 

5 Co. 124. 
3 Leon. 156. 
158. 

3 Mod. 198. 


_ ie it ſubject to ſuch future charge, which the leſſee may exe- 
_— by his entry whenever he thinks fit, as by a title prior and 
bd 3 to all ſuch intermediate violations of the poſſeſſion. 
a only | if the leſſee of ſuch future intereſt had once entered after the 
kth of the tenant for life, or end of the leaſe for years, and 
„ ee = been put out, then he could not grant over his term and 
ing the j . - a ſtranger, becauſe by his entry the leaſe was actually 
t interel. * „and being after defeated by the entry of another, he 
er or re ! * right of entry left in him; which right of entry the law 
eaſe of li * ſuffer him to transfer over to a ſtranger any more than a 
B., ſor WE. , action 3 and for the fame reafon, becauſe in both caſes it 
s, the kei. wank e champerty and maintenance : but in the other 
e eſtate 35 he hath not entered, he only transfers over ſuch 
f; which a. 8 himſelf bad, which the tortious entry of the 
eſpecially 5 8 Ar- diſturbed or altered from what it was at the firſt 
ral! N I, | 
oy | W 2 = makes a leaſe for years, to begin two years hence; co. Fliz, 
| ſhould « 3 . expired, before any entry, and whilſt the leſ- it mY 
um, as =—_ {ll in poſſeſſion, the leflee may grant over his term whe. v. 
£ the teu © another; becauſe his intereſſe termini was not de- Thorough- 


er ag it was at firſt granted; and in the ſame manner he 
5 | transfers 


et . a 2 
or turned to a right, but egntinued in him in the ſame £96: 
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transfers it over to another, who by his entry may reduce it int 
poſſeſſion whenever he thinks fit. 


5 Co. 123. One made a leaſc for years, to begin after the end or determi. 
— gay nation of a former leaſe for years then in being; the firſt leaf 
S Cale. 


Leon. gg, determined; and before entry of the ſecond leſſee, he in reverſion 
3 Mod. 198. entered, and made a feoffment in fee, and levied a fine wit 


Ld.R 


179. 


Noy, 123- in Ney it is held, that if A. leaſes to B. for years, but yet 4. 


Archbold continues in poſſeſſion, and after levies a fine with proclat 


8 tions, and five years paſs, that this does not bar the term 


Sid. 459. B., but only carries the reverfion of A., this caſe was den 


2 Leon. 99. As the leſſee muſt enter when his leaſe continues in poſſeli 
Cro. 
169. Roll. 
Abr. 605. a 0 Wt 
Dyer, 8g. bendum from the feaſt of St. Mich. next enſuing for twenty 


96. 


Abr. 120. 


m. proclamations, and five years paſſed without entry or claim of the 
ſecond leſſee ; and if his term was barred, was the queſtion? And 
it was adjudged, that by this fine and non-claim his term wy 
barred, becauſe after the firſt leaſe expired, the ſecond leaſe wa 
actually then come in eſſe, and reducible into poſſeſſion by an enty 
preſently; and then his not entering, which was his own faut 
and laches, could not ſtop the operation of the fine from running 

® againſt him. But if ſuch fine had been levied during the cont 
nuance of the firſt leaſe, there, it was agreed, that the operation 
thereof ſhould not begin to run out againſt the ſecond leſſee ti 
the firſt leaſe were determined; becauſe till then the ſecond leal 
was only an zntereſſe termini, which the ſecond leflee could ne 
reduce into poſſeſſion by any entry till the firſt leaſe determine 
and ſo was not obliged to take notice of the acts of {trangers « 
of the ter-tenant in poſſeſhon ; for if ſuch future intereſt mig 
be diveſted before it came in , the leſſee or grantee ther 
having never entered, would have no means to re-veſt it, an 
— till it comes in e, the law takes care and ſecures itt 
the leſlee or grantee in the ſame manner as it was at firſt grantel 
but when the firſt leaſe is at an end, then the ſecond leſſee is 
take care of it himſelf ; and if he ſuffers five years to elapſe aft 
that time without entry or claim, this will bar ſuch intereſt, b 
cauſe his right then commences in poſſeſſion, and thenceforth i 
operation of the fine begins to run on againſt him. And whe 


| by Twiſden to be law, for till the entry of B. the leſſor ha 
no reverſion; and therefore the fine can only operate on 
poſſeſſion. | 


Eliz. ſo if he enters before, this is a diſſeiſin: therefore, where 0 
brought debt for rent, and declared upon a leaſe 29 Septemb. 


2 Roll. years, rendering 10/. per ann. rent, virtute cujus defendant 29 
zemb. entered, c. on nil debet pleaded, and found for the p 
tiff, it was moved in arreſt of judgment, that here, by the p | 
tif's own ſhewing, there is no rent in arrear, for he ſays wu! 
cui defendant 29 Septemb. entered, which is a day before | 
commencement: of the term; and then ſuch entry 1s 2 Gull | 
becauſc he hath then no right to enter: and this the court clea 

agreed, and that no continuance of poſſeſſion, though 8 
term actually begun, would purge the diſſeiſin or alter the p 
of the leſſee: but yet they agreed that debt lay for the " 

10 | | 
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to be 

(Q) How far, and by what Means, Leaſes for b. 
Years in Truſt to attend an Inheritance may be d 
barred or deſtroyed. | -y 


— 


woul: 


Cro. Car. IF leſſee for years aſſigns over his leaſe in truſt for himſelf, and gs 


110. Iſham after purchaſes the inheritance, and_occupies the land, and 
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. Mos: then levies a fine with proclamations, and the leſſee does not clain np 
this leaſe within five years after the fine levied, this fine and non, . 
claim will bar the intereſt of the leflze, though he who leriel *| * 
\ a the fine had himſelf the poſſeſſion by reaſon of the truſt; for ths | e 5 
*Y truſt paſſed included in the fine, and the truſtee not making clan ho 
1 within the five years, his intereſt is barred thereby, and, conſe. a 
5 quently, ſo is the intereſt therein of the cui que triſt. But note; nme 
3 (a) 2 Vent: it appears in other books (a), where this reſolution is cited, that only a 
„ 379. the conuſee was a purchaſer of the eſtate, and then having nw em: 
. . — notice of the term, nor having made any agreement for it, ee 
. | have it aſägned in truſt for himſelf, if the fine had not barred . wit 
3 and it might have been ſet up againſt his purchaſe, he would hae br fbr 
A been ſo far cheated. But it is ſaid, it would have been othervit be bea. 
if by agreement, this term had been to be aſſigned in truſt for eg. that 
9 conuſee; and that, upon very good reaſon : for he who hath old! 
br inheritance in truſt, for whom a term or eſtate by extent is d fur 
b ſigned, muſt be taken as tenant at will to his truſtee, and then E ;1...; 7 
N poſſeſſion is the poſſeſſion of the truſtee; the conſequence d ear | 
5 which is, that the fine levied by him who hath the inheritance being Y 
i will work only upon that, when it appears that it was ſo intended reaſon, 
x and that the term ſhould be kept on foot, and not barred ; where erainl 
J as in the caſe of ham and Morris there does not appear to wi is 
4 been any ſuch intention, nor does it appear that the conuſee ue be; a1 
1 | any thing of the term. 8 | | lutions, 
i Hanmer v. [So, where A. had a term of years veſted in him for ſecuring 208 
N Ryman, . children's portions, and B. being in poſſeſſion levied a ſine, a1, 
44 ads 7* five years paſſed without any claim being made; it was reſolve. |... 
1 1 Ch. Rep. by the Court of King's Bench, that, admitting the term was rat, ye 
1 27 33* truſt, it was barred by the fine.] a t prove 
1 1 A. ſeiſed of lands, for continuance thereof in his name f 4 beit 
1 Saliſbury, blood, &c. makes A leaſe to B. for ſive hundred years, in 77 ult to a 
* for himſelf during life, and after in truſt for his brother, and chez th 
1 to others; and after, A. being in poſſeſſion according to the true, coe 
| | covenants with D. to ſtand ſeiſed of thoſe lands, upon the {an Riſe, an, 
9 conſiderations as in the leaſe, to the uſe of himſelf for life, vu e. wi 
. remainders over, as in the leaſe, and upon the ſame truſts; .. 5. _ 
4 that the ſaid leaſe, and all eſtates made or to be made by * 4. entere 
Y ſhould be to the ſame uſes and truſts; and then A. levies a "et. it - 
9 and five years paſs, A. ſtill continuing in poſſeſſion according Wile boch p 
0 the truſt, and after A. s death the lefſee enters; and if this | kent; 2 


—— 


was barred by the fine and non- claim for five years, was the que fits, b. 
tion? No judgment appears to have * given ; but Hale engen. 2. 
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to be of opinion that it, was not, becauſe here appeared no intent 


$ for in bar it; for A. was but tenant at will, and the fine did not dif- 
ho lace the leaſe 3 as, if leflee for er re a fine, and five years 
7 pals, the leſſor is not barred, becauſe nibil qperatur by the fine, 


and partes inis nihil habuerunt may be pleaded to it: otherwiſe it 
would be, if ſuch fine had been levied by the tenant for life : 
therefore, where leflee for years intends to levy a fine, it is uſual 


f, and 


d, and for him firſt to make a feoffment, whereby he transfers the whole 
t Clam and preſent poſſeſſion and fee to the feoffee, and then the fine 
d non- operates upon the whole eſtate ſo united in the feoffee; but here 
levied 


the leaſe for years was antecedent to the eftate of the lefſor upon which 
the fine operates, and was ſubſiſting in another perſon, viz. in 
the leſſee, at the time of the fine levied. And he cited the 
Ducheſs of Richmond's caſe (a) in C. B., which is ſaid to be the 
ame in fer minis, and to be ſo adjudged, 1. Becauſe the leſſor was 
only a tenant at will, and there was a mutual confidence between 
them : 2. By reaſon of the privity that was between them. And 
he alſo cited one Heal's caſe, where 4. conveyed lands in fee to 
3. with a covenant to make further aſſurance, then B. let to 4. 
for forty years, and then, on requeſt, A. makes further aſſurances; 


for this 
g claim 

conle. 
It note; 
2d, that 
ring n0 
uit, to 
arred it 
ald hate 


berufe ig de |:aſe is barred without precedent agreement to the contrary, 
b for de er that would have ſaved the leaſe, and then the further aſſurance 
hath th would have been taken only to operate by way of corroboration 
at 15 UI ind further confirmation of the leaſe. But the principal caſe in 


then his 
uence dl 
heritancd 


Herd. ſeems to be very darkly put in the book; for it does not 
ppear to whom the fine was levied; and the notion of the term 
being antecedent to the fine, and therefore not barred for that 


199 


2 Vez. 481. 


(a) Corbet 
v. Stone, 
Sir Thomas 
Ray m. 140. 


| p 92 . 
tend cron, ſcems ſtrange; for if it were ſubſequent, it could not moſt 
z where certainly be touched by the fine; and there in another book this Lev. 272. 
f * ale is Cited as a caſe in point, that the term is barred by the 
ee kunt 


ine and this ſeems agreeable to ſome of the following reſo- 
WHONS, 

lt was held per curiam, that a fine levied in purſuance of a truſt 
annot deſtroy any leaſe made by ceſlui que truſt, But though a 
Ine levied by ceſtui que truſt does not deſtroy or extinguiſh the 
alt, yet it is not ſafe to do it, for the danger of not being able 
0 prove an agreement to the contrary. 


- ſecurinf 
fine, ant 
s reſolyel 
m was u 


name 5 4. ſciſed in fee makes a leaſe to B. for an hundred years, in 
„ in 7 full to attend the inheritance, B. enters, then A. enters, and re- 
Hh wy eres the profits, and after makes a leaſe for fifty-four years, 
the 


md covenants to levy a fine fur conuſance de droit, to confirm that 


the (ot, and a fine is afterwards levied accordingly, and five years 


lite, wi ſaſed without any claim made by B. And it was adjudged in 
ruſts; 2 . 8, and affirmed afterwards upon error in B. R 1. That when 
le 9 5 4 entered upon B, he was but tenant at will to him, to which 
vies 2 u 


late it is not always requiſite that there be the expreſs conſent 
" both parties; but if there be any thing tantamount, it is ſuf- 
Went; as here the truſt implies, that the leſſor ſhall take the 
fofts, being cefu5 que truſt, which includes at leaſt an eſtate ar 
1 2, That when A. made the leaſe for ſifty- four years, though 
would not be a diſſeiſin, becauſe the reverſion was in the 
bo, O 4 leſſor 


cording 
F this leal 
g: the que 
ale ſeeme 


Keb. 24 Ta 


Vent. 58. 
80. Sid. 
349+ 453» 
Levy 270. 

2 Keb. 521. 
597. 650. 
Freeman v. 
Barnes. 

3 Mod. 196. 
8. Co cited. 
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lefior himſelf, who made that leaſe, yet by this the leaſe for u not 
hundred years was diveſted, diſplaced, and turned to a right, Aud, cred 
3. that being ſo diveſted, this was barred wi the fine and non. entr 


claim. And it was held, that A. only ſhould have the term of an Was 
hundred years, diveſted or not, and not B., who was but his to di 
truſtee; and in this caſe A. hath made his election by levying the only 
fine to corroborate the term of fifty- four years, and there is ng 3 bu 


reaſon that A. ſhould have the land againſt his own fine: beſides, Perm 
if the term of an hundred years ſhould not be barred by the fine Wi tt10ug 


and non- claim, then B. muſt have it, which was never intended; time + 
and it is but reaſonable ſuch term ſhould be ſubject to be barred e c. 
or extinguiſhed by cui que truſt of that and the inheritance, "T 


And a general rule was taken in this caſe, that when the leſſee nin th: 
will, or he who enjoys the land by expreſs or implied affent of bath i 
his grantee or feoffee, makes a leaſe for years, or levies a fine, n pur 
this ſhall be conſtrued an ouſter, diſſeiſin, or bar, when ſuch con- 10th: 
ſtruction tends to the eſtabliſhing of a lawful eſtate, as in the ruſtec 


principal caſe ; but when ſuch conſtruction tends to the deſtruc. e i 
tion of an honeſt eſtate or intereſt, then ſuch leaſe or fine ſlal the w] 
be no ouſter, difſeifin, or bar; and therefore Keeling, Chief ju. n of 
tice, put theſe two caſes: If one makes a leaſe for years, for f. u 
curity of money by way of mortgage, and as the courſe is, con- ntereſl 
tinues in poſicthon, and takes the profits, and then levies a ff of 
to J. S., and pays the intereſt duly, and the five years withougyn*© of 
notice or claim paſs, this ſhall be no bar to the leaſe of the v have 
mortgage: So, if one purchaſes lands, and for the better ſecurity ſould 
hath a long leaſe aſſigned to J. S. in truſt to attend the inherit” the | 
ance, and then take the inheritance to himſelf by fine, and fire Upoi 
years paſs, and there are mortgages made in time after the fir Chance 
leaſe made, and before the fine levied ; yet ſuch fine does nein 
deſtroy the firſt leaſe to J. S., but the purchaſer may uſe it l in! 
defend himſelf againſt the incumbrances; and he thought thi wo ha 
difference would reconcile all the books. | nb 
One by will deviſes lands to truſtees for ninety-nine years, iſ" nuf 
truſt for the payment of his debts and legacies, remainder to Ay” the 
his brother in tail; but if A. gave ſecurity to pay the ſaid devil Theſe 
and legacies, or ſhould pay the ſame within ſuch a time, then thy” cal 
truſtees ſhould aſſign the term to him, &c. A. entered after tht Rchaſe 
death of his brother, with the aſſent of the truſtees, and receive a the 
the profits, and paid all the legacies, and alſo all the debts by ould n 
18 J. and afterwards A. levies a fine to the uſe of himſelf for lie * 
Wi 


remainder to his wife for life, with divers remainders over, an 
dies, leaving his wife, and one only daughter, his heir at law; U 
wife entered, and five years were paſt without any claim; n 
now the daughter, in the name of the truſtees brought 4 
ejectment; and the queſtions were, 1. Whether this term 0 
ninety-nine years was bound by the fine and non- claim? 2. 

ther it was diveſted and turned to a right at the time of the ln 
levied ? for if it were not, then the fine would not operate Ut 
it. No judgment appears to have been given in it; but up 
the difference taken in Freeman and Barnes's caſe, it ſhould * 
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ot to be barred ; for then it muſt turn to the prejudice of honeſt 
-reditors, who were ſtrangers and third perſons; and A. by his 


entry on the truſtees could be only tenant at will, becauſe his entry 
was with their conſent, and no manner of intent appears in him 
to direſt their eſtate or intereſt, and then his fine ſhall operate 
calr on his own eſtate-tail, like a fine levied by a mortgagor, who 
b but tenant at will to the mortgagee, and whoſe acts being by 
permiſſion of the mortgagee, ſhall not turn to his prejudice z 
though ſome ſaid, the five years and non- claim paſſing in the life- 
ime of the wife, who was the ſurvivor, made a great difference in 
the caſe 3 1deo quære. 

If one takes an aſſignment of an eſtate extended upon a ſtatute 
in the name of J. S. in truſt to attend the inheritance which he 
hath in himſelf, and after he by leaſe and releaſe, and fine levied 
n purſuance thereof, conveys that reverſion and inheritance to 
mother, and five years paſs without any claim made by J. S. the 
muſtee ; yet this will not bar the eſtate or intereſt upon the ex- 
tent, if it appears that the conuſee of the fine was a purchaſer of 
the whole eſtate, and ſo after his purchaſe J. S. to be truſtee for 
him of the ſtatute intereſt ; for in ſuch caſe the fine ſhall operate 
cely upon the inheritance, and not to the barring of the ſtatute 
mereſt, which is to attend and go along with the inheritance by 
way of truſt for the purchaſer. But if the purchaſer had no no- 
lee of ſuch ſtatute intereſt ſtanding out, nor was by agreement 
have the truſt thereof upon his purchaſe, then, rather than he 
ſiould be cheated thereby, the fine of cgſlui gue truſt ſhould operate 
bthe barring of his own truſtee. 

Upon evidence to a jury at the bar, on trial of an iſſue out of 
Chancery, it was agreed, that if one makes a leaſe for an hundred 
fears in truſt for himſelf and his wife, and afterwards they both 
in in levying a fine to a purchaſer, for a valuable conſideration, 
Wo had no notice of this leaſe in truſt, though the fine does not 
wuvey the term itſelf to the conuſee, the he es in law being in 
lt truſtee, yet this deſtroys the truſt, ſo that the leaſe ſhall not 
wrt the purchaſer, | 


ſaid debt Theſe reaſons and reſolutions ſeem to make it manifeſt, that in 
chen We caſe of Focus and Saliſbury, if the conuſee of the fine were a 
| after "chaſer for a valuable conſideration without notice of the term, 
4 receive” the fine would ſo deſtroy the truſt of that term, that it 
Jebts buff ald not hurt him: but if the fine were only in purſuance and 
A for lift aroboration of the ſormer eſtates, then there would be no reaſon 
over, 1 de world that it ſhould operate ſo as to deſtroy the term. 


it law; © 


aim; 9 . TAS 

rought 5 ) Leaſes for Years, when merged by Union with 
7 Wh the Freehold or Fee. 

of the fn | 92 

erate uſo ANOTHER way, whereby a term for years may be defeated, 
but upd! is by way of merger, where there is an union of the freehold 
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F caſe the greater eſtate merges and drowns the leſs ; becauſe t fle: 
i are inconſiſtent and incompatible. And yet there are ſeveral eu. been 
$ ceptions out of this rule, not only where ſuch union is tranſitory, WM bere 
4; but even where it is permanent and continuing. 1 
„ co. Lit. Firſt then, if a man makes a leaſe for years to A. and after, WM forms 
5 . 3 wards makes a feoffment in fee to B. with a letter of attorney to Intent 
80 280. (og. A. to make livery, and he makes livery accordingly, yet this ſl On 
3 Cro. Jac. not drown or extinguiſh his term, becauſe he did it only as ſenm bars, 
3 9 _ to the leſſor, and in his ſtead and right, and the feoffee after live he ma 
13 Abr. 495. made is in by the leſſor, and claims nothing from the leſſee: neithe i but u. 
3 ſhall his term paſs, merged, or be confounded in the fee, which ads 
aq by the livery he gave to the feoffee, becauſe he gave it only i ad f. 
. right of the leſſor, and not in his 'own right; though perhaps, ut 
Wl ſecure his term, and ſettle the reverſion (which was all that vu s 
"Sf intended to paſs) in the feoffee, it may be proper for him after and th 
"A ſuch livery to make an entry for his term, becauſe the livery gut broug! 
. the actual poſſeſſion, though the agreement and intent of the ne 
3 ties will direct it fo as to transfer only the reverſiou ex pectant upon late 1 
= that term after the leflce hath re-entered. , 
7 Co. 48. a. If the leſſor enfeoffs his leſſee for years to ſeveral uſes, the i 
A &6. 2 reſt of the leſſee is ſaved by 27 H. 8. c. 10. of uſes which faves ai 
4 348. Che. all perſons, and their heirs, which be or ſhall be ſeiſed to any ue 
4 rey's caſe. all fuch former right, title, entry, intereſt, Wc. as they might hace. 
bf had to their own proper uſe, in or to any manors, lands, #288 that 
C whereof they be or ſhall be ſeiſed to any uſe, as if that act had none 
9 been made; and therefore in ſuch caſe his term being ſaved e 
p preſsly by this act, he may enter and enjoy it, as if the feoffmen o de d. 
f | to uſes had been to any ſtranger, | *r yea 
E Cro. Jac. A. leaſes to B. for years, and after the leſſor by indenture _ 
4 043. a rolled and fine conveys thoſe very lands to the leſſee, and oth: = 
L Rep. 245. and their heirs, to the uſe of them and their heirs, to the inten erm be 
6 Ferrers and that a common recovery ſhould be had and ſuffered againſt thenyy'®'®* © 
f. 1 with voucher of the leſſor, and that he ſhould vouch over ti 
$ 2 Mod. 254. > hole: of ih 
5 decreed. common vouchee, to the uſe of D. and E. and their heirs; 1 Wn "0 
l 5 | which was done accordingly ; and the queſtion was, if by all proout 
1 any of theſe acts the term were extinct and gone? for the rex! * | 
9 ſioners, who were in under the recovery, brought debt againſt 3 7 
i the leſſee for rent. And on nibil debet pleaded, and all the ſa auch 
. ſpecial matter found, it was adjudged, that the term ſtill had co . 
4 tinuance, and was not merged ; for although it was merged u d ehe 
'8 extinct by the union of eſtates till the recovery came, yet wy" = 
| | that was ſuffered, the uſes thereof were guided by the bargain 1 - © 
# ſale enrolled, dl then it is all one as if it had been no conveya"0y ah 
= or aſſurance to ſuch uſes ab initio, and is within the _ and ii Aunce 
tent of the ſaving of the 27 H. 8. c. 10. and is like a feoltment ..“ 
uſes, and the term and rent are revived; for the intent of ti 1 
ſtatute was not to hurt thoſe who had eſtates, but to preſen £ 12 
mem. And it was agreed per tetam cur. that if a fine or feolſme! 4 
had been made or levied to the leſſee for years, that the term #0" 
not have been extinguiſhed, but ſhould be preſerved by 27 H N 


7. 10. The objectien againſt all this was, chat the bargail * 
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fale and fine were to his own uſe, otherwiſe he could not have 
een tenant to the præcipe for ſuffering the common recovery, and 
therefore, being to his own uſe, there was nothing to be ſaved 
within that ſtatute, But it was anſwered and reſolved, for the 
former reaſons, that his own term was ſaved within the equity and 
intent of the ſtatute. 

One ſeiſcd of lands in fee makes a leaſe to B. of ninety-nine 2 Mod. 8, g. 
jears, to ſuch uſes as he ſhould by his laſt will direct: afterwards Nur m_ 
he makes his will in writing, (having then no iſſue by his wife 
but who however was privement enſeint,) and thereby deviſes theſe 
nds to the heirs of his body on the body of his wife begotten, 
and for want of ſuch iſſue, to B. and his heirs, and dies; and 
about a month after a ſon was born, who by virtue of this deviſe | 
enjoys the land, and after his full age ſuffers a common recovery, 
ad then deviſes the lands to the plaintiff, and dies : the plaintiff 
brought this bill againſt B. to have this leaſe of ninety-nine years 
ahbgned to him. For the defendant it was objeQted, 1. That an 
late in fee being by the will limited to B., who was alſo leſſee for 
niaety-nine years, the term was thereby drowned. 2. That this 
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the ine in nature of a deviſe to an infant in ventre ſa mere, which, as was 
et checked, is not good, if there be none born at the time when the 
any u ſhould take place, Notwithſtanding theſe objections, it was 
ight har lecreed, that the detendant thould aſſign the term to the plaintiff ; 
nds, 6:08” {at tuch deviſe to an infant in ventre ſa mere is good as an 
N had e cutory deviſe, and though the lands deſcend to the heir at law 


ſaved ene mean time, or go to the deviſee in this caſe, yet it is ſubject 
feoffmeu r de <<feated by the coming in ee of the infant, and the term 
lor years in the mean time was only ſuſpended, and, by conſe- 
(uence, mult revive in the leſſee when the acceſſion of the inhe- 


e 
wo oth dance, which occaſioned that ſuſpenſion, is defeated : and the 

the inten n being created ſubject to the uſes of the will, muſt follow the 

inſt them ot the inheritance, as a truſt to be diſpoſed of as the ceftus 

h over % ſhall direct. 5 

heirs; % l: one make a feoffment in fee to the uſe of himſelf for years, Dy. 117. b. 
f by all a laut limiting any other eſtate, the uſe ſhall not reſult to him in margin. 


fer Popham 


the reve” becauſe that would merge the term, againſt the expreſs and Ader- 

againſt "ron and manifeſt intent of the parties; and therefore, ſon. 

11] the a ch caſe, the reverſion in fee muſt continue and ſettle in the 

1h ad co Kate, 0 8 

zerged u. in gectment the caſe was thus: Cook let to Fountain for ninety- 2 Lev. 126. 

vet wb cars, and two years after by leaſe and releaſe Cat conveyed 1 

zargain 0m” bf critance to Fountain and another, to the uſe of Co and the 309. Cook 

onveyanol”” ©! bis body, with divers remainders over; and if by this con- . Fountain. 

ity and i” ""< the leaſe ſor ninety-nine years was merged and deſtroyed l —_— | 
offment (ng. an part, was the queſtion? Firſt, it was agreed, that if Wigton v. "2 
ent of l 5 couvcyance to uſes had been by fine or feoffment, it would Garrett, 
o preſcrl have been deſtroyed, but would have been preſerved by the em. 47- 

r feoffne em 27 J. 8. c. 10. So likewiſe they agreed, that if there 

term woll Ul been no leaſe for a year, but the releaſe had been immediate 

y 27 cents for ninety-nine years to ſuch uſes, in this caſe alſo 


—_ * | 
argain 7 ale for 


ninety-nine years had been preſerved by forte of that 
* | ſtatute ; 
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ſtatute : but here being a leaſe for a year precedent, it was argued, of th 
that this was to the uſe of the leſſee, and then, by acceptance becat 
thereof, he admitted the leſſor's power to make ſuch leaſe, and by thou; 
conſequence, this was a ſurrender of the leaſe for ninety. nin an in 
years, before the releaſe to the other uſes came to take place, and it, fo 
then the releaſe after cannot revive it. And it was faid, though lefſor 
this be all one conveyance, yet it differs from a feoffment; fur i impec 
will not purge a diſſeiſin, nor make a diſcontinuance z and if he. leaſe, 
fore the releaſe the leſſee grants a rent-charge, acknowledges ; demiſ 
ſtatute, confeſſes a judgment, or makes a leaſe for half a year, one's 
and then a releaſe is made to him and his heirs to ſuch uſes; yet cited 
it was ſaid, that he who hath the inheritance would have no re. B. for 
medy to avoid theſe charges, but in Chancery. On the other (i4: WY pay (i 
it was argued, that this was no merger of the ninety-nine years nee 
leaſe; or if it were, yet for no more than a moiety ; for the reaſon him t 
of merger and extinguiſhment is not, as hath been argued, th: WW :2:ccc 
party's admittance of the leſſor's power to make a leaſe, but the WW been 
merger is effected by the acceſſion of the immediate reverſion would 
the particular eſtate; and therefore a new leaſe by the leſſor ve le 
his leſſee is not a merger or ſurrender of the firſt term, if there be lte. 
any interpoſing or intermediate term; and yet, in that caſe, the WW reaſon 
leſſee admits the leſſor's power to make the leaſe preſently, MW ("ould 
much as in the other: then, if the union and acceſſion of the u t!:t ca 
eſtates be the cauſe of the merger, the quantum of the thing grant- lf te 
ed will be the meaſure of that merger, and by conſequence, the '/: 7 
firſt leaſe here ſhall be extinguiſhed but for a moiety of the lands ent 
But 2dly, it was argued, That it was not extinguiſhed for ge: 
part; for the term is ſaved within the letter, or at leaſt within te . t 
equity of 27 H. 8. c. 10. for the intent of the ſaving therein want 
to preſerve the balance between the cgſtui que uſe and his feoſfeeʒ * ad 
according to the rule of equity by which they were governed h vnſeq 
fore. Now ſuppoſe that Fountain had a leaſe for ninety- nne bone 
years before this ſtatute, and that Cost had deſired him to ace = thi 
a feoffment to his uſe, without doubt, the Chancery would ny "! dete 
have compelled him to aflign till the ninety- nine years expired cupa 
and the ſame right ſeems now to be preſerved by the ſaving, , the 
the words are general, all that ſhall be ſeiſed to any uſe, not all in ct 
ſhall be ſeiſed by feoffment or fine; ſo that the ſeifen to uſe is H 1 lia 
only thing the ſtatute regarded, and not by what ſort of conveyant li te 
and leaſe and releaſe are now a common conveyance z and u, B. f 
leaſe being expreſsly ſaid to be to enable him to accept a releal * her 
to other uſes, ſhall not be conſtrued to any other intent, or t0 , poſ] 
to his own uſe, otherwiſe than to enable him to accept ſuch gen 
leaſe; and then if it ſhould be admitted that the leaſe for nine) 0, ke 
nine years were extinguiſhed by the leaſe for a year, yet b the Berl 
rele it is revived z for being but one conveyance, it 18 withi A ten; 
the equity of the ſtatute: and Cro, Fac. 643+ is a ſtronger © ame ca 
and yet reſolved there, that though the bargain and ſale had ce up 
ſtroyed the term for a time, yet by the recovery it was rem. c or fo 
becauſe then but one conveyance ab initio ; ſo here. To all ti oo 
r 


it was replied, That the very reaſon of merger was the admin: 
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of the leſſor's power to demiſe, and then the whole is ſurrendered, 
becauſe he admits the leſſor to have power to demiſe the whole, 
though he had but a moiety, to himſelf; and that where there is 
in intermediate eſtate, no merger ſhall be, does not make againſt 
it, for the intermediate eſtate diſproves his admittance, that the 


gued, 


Nance 


hough for hath ſuch power; but here is no ſuch intermediate eſtate or 
for i impediment, and being joint-tenants per my & per tout, by the 
if he. leaſe, the whole is merged by admittance of the leſſor's power to 
does a WY {miſe the whole, though they agreed that a merger may be of 
a year, WY cn's part of an eſtate or term, and not for another's part. Hale 
5; ver WY cited a caſe, 6 Car. 1. Hele Sevam, where A. mortgaged lands to 
no te.. for years, B. re-demiſes to A. upon condition, if he does not 
her lat bey ſuch a ſum, that he ſhall re-enter ; and in the firſt convey- 
ie years nee were covenants for farther aſſurance by 4. Then B. defires *. 
e reaſon WY um to levy a fine, which A. does accordingly; and there it was 
ed, the reed, that the term re-demiſed was extinguiſhed : but if it had * 
but the been expreſſed to what intent the fine was, it was agreed, there 
lion would have been no extinguiſhment of the term: and in this caſe, 
effor ode 1caſe is found to be ed intentione to enable him to take a re- 


there be kee. However, no judgment appears to be given; but it ſeems 
aſe, th: WW reaſonable that the leaſe for ninety-nine years, in this caſe, 
ntly, A ould not be rnerged ; or at leaſt but for a moiety; and even in 
the two dt caſe, equity would ſet up the moiety or the whole term again. 


ig grant- If tenant pur auter vie makes a leaſe for years, and dies, living 2 Bulf. 12. 
nee, te 7, gue vie, by this the leſſee for years is become occupant, and Cheber- 
he lands den this acceſſion of the freehold merges his eſtate for years, be- ns ig 

1 for cue they cannot conſiſt together in one perſon : but if, in that 


'ithin the e, the leſſee for years had made a leaſe at will, and then the 
rein wal ant pur auter vie had died, (which was the principal caſe) it 
; feoffees ws adjudged that the tenant at will was the occupant, and by 
-rned b- conſequence, the leaſe for years, which was in another perſon, not 
nety- nue owned or merged, there being no union of the term for years, 
to accept 10 the freehold in one perſon; and then the leſſee for years may, 
rould no determination of his will, enter and enjoy his term, and the 


expired i cccupant cannot prevent or hinder him, becauſe he claims in gu 
ving, i the firſt leſſor, who had made ſuch leaſe for years, to which 
ot all tl cltate for life, during the life of the cgſui que vie, was ſubject 

uſe is the nd liable. 
onveyanc? li tenant pur auter vie make a leaſe for years, to A., remainder Bro. tit. 
; and 090 © B. for years, and A, enter, and then the tenant pur auter vie "reader, 
it a releal * here A. the tenant for years, ſhall be occupant, by reaſon of 8 
t, or to de * poſſeſſion he had in him when the life fell; and yet his term Bro. tit. 
ot ſuch rem” ers 15 not drowned, by reaſon of the intermediate remainder 1 
for ninet © B, for years; for this eſtate by occupancy is in the nature of a 

yet by tif Mcrlion expectant upon both the terms for years, as it was in 
t is with  fenant pur auter vie himſelf after theſe leaſes made. And, in 
ronger cy e caſes, a term for years and a yoo may conſiſt together 
ale had cy” ene perſon; as if leſſee for twenty years makes a leaſe to his 


as 15 . 1 lire years, this term for five years is not drowned in the 
To all n 0 - dor fee of the leſſor, by reaſon of the intermediate rever- 
admitacg bor fifteen years in the firſt leſſee. : 

f | 
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Oro. Jac. The caſe, in effect, was this; A. ſeiſed in fee, grants m WAS 
— 98 0 tereſſe ter mini to B. for one hundred years, to begin at ſuch a time, herita 


and F 
a trial 
gare j 


— and before that time makes a leaſe for twenty-one years to C. t 
| begin in poſſeſſion preſently ; then B. before the commencement 
of his term, grants it to A, who after grants a rent-charge, an 


the grantee of the rent-charge diſtrains C. for it; and the onl; the 
queſtion was, whether the intereſſe termini were drowned in the WY nce 
inheritance, or if it had any exiſtence in A. ſo that he might there. rant 
out grant the rent? for then it would avoid the ſecond leaſe s f. 
years, being before it, and, by conſequence, be liable to the pay. ye 
ment of the rent. It was reſolved, that it was drowned in the in. WW Jud 
heritance; for, notwithſtanding the ſecond leaſe for years, the landil 
mntereſſe termini is not ſo ſevered from the reverſion, but that h 
grant thereof to him who hath the inheritance, ſuch future tem = d 
+ or intereſt is drowned, and ſhall never rife again; and, by conſe. WW" 
quence, this rent ſhall not charge the poſſeſſion of the termor, who celcend 
had the eſtate before the rent granted, and comes paramount it; might e 
for though there was a ſeverance of poſſeſſion by the ſecond lea '' ' 
yet the intereſſe termini being granted before that leaſe, and to con. 
tinue for a longer time, that ſecond leaſe was ſubject to be de an 
feated by the intereſſe termini when it took effect; and therefore 2 
the intereſſe termini was quaſi immediate to the freehold and inhe- ch be 
ritance, and therefore might drown in it. crefor, 
Co. Lit. 339. My Lord Coke lays it down for a general rule, that one cannot "up 
me ter 


— ay have a term for years in his own right, and a freehold in aut 
v. Cook, droit, but that his own term ſhall drown in the freehold ; and put 
theſe caſes : if a man, leſſee for years, intermarries with the feme 
leſſor, this ſhall merge and drown his own term for years; but 
if a feme leſſee for years intermarries with the leſſor, her term is 
not thereby drowned, becauſe, ſays he, one may have a term for 


years in auter droit, and a freehold in his own right, as the hub 


ſz Term band in this caſe ſhall have: ſo, if leſſee for years make the lefſor 1 
Rep. 40. ] his executor, the term is not thereby drowned, becauſe the le,, the | 
hath a term in auter dreit. So alſo, if a maſter of an hoſpital, being __ 

a ſole corporation, by the confent of his brethren, makes a leak 3 

for years of the poſſeſſion of the hoſpital, and afterwards the left er 

for years is made maſter, the term is drowned cauſa qua ſupra; but =) 

if it had been a corporation aggregate, the making of the leſs "ae 

maſter had not extinguiſhed the term, no more than if the lech 10 ac 

Plow. 419, had been made one of the brethren : but if a leſſee for years of the oy 
— 11 glebe be made parſon, the term is merged, by reaſon of the uno. Ay . 
of the term and freehold in him to his own right and uſe, thoug! "mh : 

he has them in ſeveral capacities. A 0 3p 

Cro. Jac, But this rule ſeems to admit of (divers exceptions ; for when whold b 
Bait 118. the huſband, poſſeſſed of a term for years, took wife, and after tbe = * 
Plott v. inheritance deſcends or comes to the wife, the term for years f ale. 
Sleep. the huſband is not thereby drowned or merged, becauſe the deſcent IJ 4 


was an act of law, which the huſband could not prevent, and 
therefore ſhall not turn to his prejudice z but he ſhall have the * 
heritance in right of his wife, and the term for years in his owl 
right, as he had before, and therefore may give away or 1 


5 


Ur Conc 
ur; and 
ave it i 
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he term as he thinks fit, notwithſtanding ſuch deſcent of the in- 


* keritance to his wife; and this was the opinion of Fenner, Croke, 
2 ind Fleming, Chief Juſtice, and ſo given in direction to a jury in 


4 trial at bar; and upon a general verdict to that purpoſe, they 
gare judgment accordingly. And Croke ſeemed to make a queſtion, 
i{ the huſband, in this caſe, had iſſue by his wife after the inhe- 
ftance deſcended to her, ſo as thereby he. was entitled to be 
tenant by the curteſy, and to have a freehold in his own right, if 
tis ſhould merge the term till the wife's death; and yet he ſaid 


- — this was a much ſtronger caſe. But Williams totis viribus againſt 
* 4 the judgment, and held the term clearly extinC&t : but, notwith- 
rs, th landing judgment was given ut ſupra ; and in this cafe all the 


court agreed, that if the leaſe had been made upon truſt, for 
the advancement of ſuch a woman, and the leſſee had after 
ntermarried with that woman, and then the inheritance had 
teſcended to her, that this would not merge the term, but that he 
night clearly diſpoſe thereof to the purpoſe intended; becauſe he 
lad it in ater droit, and to another uſe. So, in another book it Godb. 2. 
kems to be agreed, that if a man, being poſſeſſed of a term for 
years in right of his wife, purchaſes the inheritance, that by this 


that by 
e term 
' cones 
or, who 
unt it; 
d leaſe, 
to con- 


be de | EY 3 
erefor I rm for years, though in right of his wife, is merged and ex- 
_ tuch, becauſe the purchaſe was the expreſs act of the huſband, and 
id inhe - P ; *P f 0 
lacreſore amounts in law to a diſpoſition of the term, by reaſon of 
cant derger conſequent thereupon ; but a bare intermarriage of the 
zn aun mor with the reverſioner will not work a merger of the 
and ous = becauſe by the intermarriage the term is caſt upon the huf- 


te {nol by act of law, without any concurrence or immediate act 
one by him to obtain the ſame; and therefore, in ſuch caſe, 


; but | | : 
1. res will preſerve the term in the ſame plight as it gave it 
many tie huſband, till he by ſome expreſs act deſtroys or gives it 
he bu. ü ; | ; 
he leffor but where the huſband himſelf is leſſee for life, and intermarries Co. Lit. 
he leffor il the leflor, this merges his own term, becauſe he thereby draws 38. b. 


ia ; 1 5 - Plow. 418, 
al, being dunſelf the immediate reverſion, in nature of a purchaſe by his "ag , 


us 2 leak an voluntary act, and ſo undermines his own term; whereas in 
the leſee other caſe, the term being exiſting in the feme till the inter- 


pra; but nne, is not thereby ſo drawn out of her, or annexed to the 
the leſſes Fehold, as to merge therein; becauſe that attraction, which is 
the leſſee ' by at of law conſequent upon the marriage, would, by merg- 


ars of the - term, do wrong to a feme covert, and ſo take the term out 
be union," though the huſband did no expreſs act to that purpoſe, 
WW wn the law will not allow. But in ſuch caſe, if the feme ſhould 
: nie, and have dower of thoſe lands, this ſeems a merger of her 
Cor when hh a third part at leaſt, becauſe now ſhe hath the term and 
after de old both in her own right, and then the acceſſion of the free- 
r years "i mult pro tanto merge and drown the term. 
ve deſcent allo, in caſe where the leſſee for years makes the leſſor exe- Co. Lit. 378. 
vent, a0.” the term is not merged, becauſe caſt upon him without any %. 48. 
he in- r concurrence of his, as a conſe f his bei d 1 
we the . , quence ot his being made exe- Freem, 289. 
n his o and therefore the act of law, which caſt it upon him, ſhall S. P. 
diſpoſe - ei in the ſame manner as if he had been a ſtranger, without 


any 
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Moor, pl. 
157. 


Bro. tit. 


| Leaſes, 63. 


tit. Surren- 
der, 52 

3 Leon. 117, 
112. Plow. 
419. b. 
420. a. 
Freem. 289. 
S. P. 


3 Leon. 157, 
158. 

Bro. tit. 
Leaſes, 58. 


Sanders v. 


Bournſord, 


Fin. Rep. 
424. 


Doniſthrope 


v. Porter, 
Ambl. 600, 
(2) Ibid. 
Cheſter v. 
Willes, 

id. 246. 
(5) Though 
the owner 
were a luna- 
tick, yet as 
between his 
mere, abſo- 
lute real and 
perſonal te- 


preſenta- 


truſtees to preſerve contingent remainders, the owner does not 
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any regard to the immediate freehold he had in his own ng the | 
which was only accidental, | 

But if a feme executrix takes huſband, and the huſband al tor 
purchaſes the reverſion, and dies, yet the feme ſurviving ſhallng 
have the term to any other purpoſe but as aſſets to pay debts; fory 
to any right of her own therein, the term is extinct by ſuch ee 
chaſe of the huſband, becauſe that was his own: expreſs yoluntay 
act, and therefore amounts to a diſpoſition of the term by the 


merger wrought thereupon ; and ſo it was held by all the juſtice, An 

So, if one who hath a leaſe for years as executor purchaſe gr co 
inheritance, this merges the term, becauſe the purchaſe was H t, 
own expreſs act; nay, Baron Clerk held, that though the inheriil, vu 
ance in ſuch caſe had deſcended on the executor, that this de in 


wiſe would merge the term, which how far it is law, may he 4 
queſtion ; but as well in the caſe of the purchaſe, as of the dt 
ſcent, all agree that the term would not be extinct as to credits 
much leſs in caſe where rhe leſſor is only made executor of thy 
leflee for years; though Plozuden ſeems to infinuate, that even i 
that caſe, the term is ſuſpended during the life of the leſſor; forks 
ſays, that after his death the term ſhall be revived. 

Land was given to the huſband and wife, and to the heirs 
the huſband ; the huſband makes a leaſe for years, and dies, tf 
wife enters and intermarries with the leſſee; and it was holde 


hz 


Ir 


cont 
that his term was not extinct, becauſe the entry of the wife put N vbereb 
total interruption to the intereſt of the leſſee, and avoided tMrcneral 
term entirely as to herſelf, becauſe ſhe' was in of the freehold bs, 
ſurvivorſhip paramount the leaſe z and then the leaſe cannot taWninde 
place again, till after her death, againſt the heirs of the buſbaQMnutval 
and whether ſhe will outlive the term or not is uncertain; ſo th Jo th 
during her life, the leſſee had no intereſt, but only a bare poſ rent of 
lity, which cannot be touched or hurt by the intermarriage, nder; 
continues juſt as it was before. the wor 

[A leſſee for 1000 years aſſigned the term to the leſſor in ie wor, 
for his wife and children, and the leſſor accepted the truſt, Mud h 
declared the purpoſes of it. The Court of Chancery ſupportQiul ple 
the truſt, notwithſtanding the merger of the term in the in her_c:r prof 
ance, and decreed the heir of the leſſor to make a further arme; an 
of the remainder of the term to a purchaſer from the ſon of luſt det 
leſſee. f K woule 

A court of law cannot merge eſtates unleſs it finds them in n, (4 
ſame perſon, and acquired, ſubject to ſome exceptions, in the a bis la 
right. But courts of equity look into the beneficial intereſts M hay 
views of parties, and do not regard whether the eſtates are [trim the lar 
in the ſame perſon, or in different perſons. Hence it is a gen in in th 
rule (a) with theſe courts, that where the owner of an eſtate err, « 
comes entitled to a charge upon it (6) ſecured by a term of eon 
ſuch term ſhall fink for the benefit of the heir. But exception Mlicient 
this rule are admitted in ſeveral inſtances z as, where the! ds ha 
entitled to the charge takes only an eſtate. tail (e) in the m_ not t 
not the fee ſimple. So, where by reaſon of a limitation (9) Vel. 


ws 
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the ize, So, where the owner of the fee (e) has manifeſted his in- tives, the | 
tention, that the charge ſhould ſtill ſubſiſt. So, in favour of cre- n ſhall 

: : merge, ſot 
titors, (F) and of infants. The caſes of infants turn upon a ſuppoſed abe 
intent; and the courts fink or preſerve the term, as they find to be thele no 
moſt beneficial for the intereſts of the infant. : _ Cas | 
Compton v. Oxenden, 2 Ves. jun. 261. (c) Duke of Chandois v. Talbot, 2 P. Wms. bot. (4) Wynd- 
km v. Earl of Egremont, Ambl. 753. (e) Powell v. Morgan, 2 Vern. 90. Thomas v. Kemiſh, 
1 Ven. 354+ 2 Freem. 207. (F) Ambl. 602, 2 Ves. jun. 264. 


Analogous to the caſe of merger at law, where the term and the Bet v. 

ſee come into the ſame hands, is the doctrine of courts of equity, n e 
that, wlienever a man is owner Of the inheritance, and entitled to 1 Salle. _ 
truſt term of the ſame eſtate, the term ſhall be attendant upon 1 8 


the inheritance.] , 


vr of ti Y Of Surrenders of Leaſes for Years: Ang herein, a 


22: 3 22 E. . CL abs . . 
t even i 4 fd . Af SPLICE. 2 — 
r; fork i, Of Surrenders in Fact or Exprels : And herein again, 2 T 


1 1. By what Words ſuch Surrender may be made. 

> heirs 0 h 

dies, th. [ will not be here neceſſary to enter into a particular inquiry Co. Lit, 

as holde concerning the nature of a ſurrender, or of the ſeveral words 2. b. 

wife put F sbereby a ſurrender may be made, it being ſufficient to ſay in 3 Mod. — 

oided M rneral, that a ſurrender is a yielding up of an eſtate for life, or Perk. $584. 

rechold rs, to him who hath the immediate eſtate in reverſion or re- 

annot nander, wherein the eſtate for life, or years, may drown by 

; huſbavMnutual agreement. | 

n; ſoth do that any form of words, whereby ſuch an intent and agree- Perk. 5 60%, 

are pollvgWFnent of the parties may appear, will be ſufficient to work a ſur- s. 

rriage, M rader; and the law will direct the operation and conſtruction of — 1 
tie words accordingly, without the preciſe or formal mention of ' Leon. 159. 


Tor in true word ſurrender in the conveyance. But then the party, who 20. 
ſt. M rould have tl fit of | 2 Leon. % 
truſt, ave the benefit of ſuch conveyance to work as a ſurrender, Roll. Abr. 


y ſupportm plead it by the very words ſurſum reddidit, becauſe theſe only 497. 
the inbenggen properly deſcribe the operation of the conveyance as a ſurren- 2 ho 
er afluran"*'; and whoever would take advantage of a thing in pleading, SE 
fon of Mt determine it to that particular ſpecies of operation whereof 
| {would ſo have the advantage: therefore, if lefſee for life or 
them in Ms, ſay to the leflor that his will is, that the leſſor ſhall enter in- 
in the u Vis lands, and ſhall have the ſame, or is content that the lefſor 
intereſts Ml have again the land, and by virtue thereof the leſſor enters in- 
s are fie de land, this is a ſufficient ſurrender : ſo, if the lefſee ſay to 0 
is a genen the reverſion or remainder, that he will occupy the lands no x 
an eſtate Mer, or that I ſurrender to you ſuch lands, &c. and he in the 
m of 1 ron or remainder thereupon enter into the land, theſe were 
exception! Plicient and effectual ſurrenders at the common law: but if ſuch 
e the pO" had been ſpoken privately by the lefſee, or by a ſtranger, 
he eſtate, „not by way of addreſs to him in reverſion or remainder, this 
cation (% Vor. 1. P | | could 
does not- 
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Dyer, 251. 
J. 91. 93. 
ro. Elis. 

2. Cro. 


324 


Keb. 807. 
But a re- 
teaſe of the 
leſſee for 
lite or years 


to the leſſor 


goes not 
«mount to 
a furrender, 


for the words and releaſe to him in the reverſion, that this was 


to be conſtrued a ſurrender in law, by the taking of a ** 
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could not amount to a ſurrender, becauſe there could appear tu e 
mutual agreement of the parties for that purpoſe. 0 
Sb, if leſſee for years remiſe, releaſe, diſcharge, and for ent Alt 
quit-claim to his leſſor all his right, title and eſtate in or to fuck zin 
lands; this has been held to amount to a ſurrender, becauſe x 3 
leaſe for years conſiſting only in contract, theſe words ate ſufficient mer 
to diſſolve that contract, and let in the reverſioner. But fuck Nd 
words, in caſe of a leaſe for life, would not amount to a ſurrender, * 
becauſe that being an eſtate created by livery, muſt be defeated by e. 
act of equal notoriety, or expreſs words of conveyance of e 
freehold, which the before-mentioned words are not, but rather 
applicable to a thing which lies only in grant. But of that gun: 
for it hath been adjudged, that if tenant for life grant, ſurrender 
Fulieient and ſo 


|t app 


we would have been, though there had not been the word ſurrendr in: is 
che bee is becauſe the word grant would operate as a furrender after medi 
in poſſeſſion, Conveyance executed; and that ſuch ſurrender, though withor hat eft 
o_ _ e- notice or expreſs agreement of the ſurrendetee, would be good iii ende 
hs +. aQual difagreement thereto, | rs, it 
leſſor in poſſeſſion. Jenk. 195+ Ca. 2.] 3 Mod. 301. 2 Vent. 206. Show. Par. Ca. 150. 3 Les. ears in | 
Thompton v. Leach. | a benin; 
Smith v. [So, where a leaſe came into the hands of the original leſor H. l 
Mapple- an agreement entered into between him and the alſignee of 1 
1 Tem leſſee, © that the leſſor ſhould have the premiſes as mentioned : * 
Rep. 441. (the leaſe, and ſhould pay a particular ſum over and above 4 _ 
« rent annually towards the good-will already paid by ſuch a " * 

e ſignee,“ it was adjudged, that this agreement operated as a H 2 
render of the whole term. J 4 _ 
{{«) This But now by the ſtatute of frauds and perjuries it is providet © 2 
_— wo that no leaſes, eſtates or intereſts, either of freehold or terms 198 . 1. 
been adjudg- years, ſhall be ſurrendered, unleſs it be by deed, or note 92 
ed, necd not writing (a), ſigned by the party who makes ſuch ſurrender, ( "* 1 
be ſtamped: ſome other lawfully anthoriſed thereunto, or by an act and ope | 
Farmer v. , . k . | e for 2 
Rogers, tion of law : ſo that ſurrenders in law, or implied furrenders, remal the fir. 
2 Will. 26. as they did at common law, if the leaſe, which is to draw on lug the . 
— ſurrender, be in writing purſuant to that ſtatute. , tay 
5 Burr. 282. However, a ſtamp ſeems now to be rendered neceſſary by tat. 23 Geo. 3+ © 38. ud wor! 
Magennis v. {Since this ſtatute, ſaith our author in another place, a leale Ne e 
* years cannot be ſurrendered by cancelling the indenture, withd Uteria] 
1 a * writing, becauſe the intent of the ſtatute was, to take zwa le. fo he 
235. manner they formerly had of transferring intereſts in lande bj Itherefo, 
ſymbols, and words only; and therefore, as a livery and ſciln un lea 

n parol feoffment was a ſign of paſſing the ftechald befare l gor 

ſtatute, but is now taken away by the ſtatute, ſo, he takes 1 Wc dh. 


cancelling of a leaſe was the ſign of a furrender before the ſtati 
but is now taken away, unleſs there be a writing under the! 
of the party; and the words, viz. by a# and operation of /a%; 


/ 
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ch, being in writing, is of equal notoriety with a ſurrender in 

Titi. | 
erer though the ſtatute directs that the deed or note in writing Natchbolt * 
ſuch A gn be Ggned by the ſurrenderor, yet where an agreement was ee Py 
uſe ( acred into between the leſſor and leſſee, at the inſtance of the 
cient Armer, for the ſurrender of a leaſe, an aſſignment actually pre- 


fuck Area, the key delivered up and accepted, and a long acquieſcence 
endet, en the part of the leſſor, without any claim or demand upon the 
ted he, it was decreed in equity that the leſſee ſhould be diſcharged 
of the Wi the rent from the time he had delivered up the key.] 


rather 

2 1 2. Upon what Eſtate ſuch Surrender may operate. ; 
xendet 1 

and (A !t appears by the definition before given of a ſurrender, that the 


ne is a yielding up of an eſtate for life, ot years, to him in the 
mediate reverſion or femainder : but here a queſtion may ariſe, 
hat eſtate in the reverſion or remainder will be ſuſceptible of ſuch | 
mender; for if the eſtate in reverſion or remainder be but for Cro. Elie. 
rs, it ſeems a great doubt in the books, whether a leaſe for 173. 
urs in poſſeſſion may be ſurrendered, ſo as to merge and drown Oven, 975 
dein; and it is commonly ſaid, that years cannot drown in Perry v. 
urs; therefore, where leſſee for twenty years made a leaſe for 
years, and the leſſee for ten years ſurrendered to his leſſor, this 
deen held to be no ſurrender, ſo as to merge the ten years in 
ſ:fon, but only to transfer them by way of aſſignment or fe- 
lon to the number of years then left in the leſſor; for that years 
uld not drown in years. But the contrary to this has been held Poph. 30. 
th ſome clearneſs; and it ſeems to be now ſettled, that ſuch ſur- 53 
er is good, and ſhall merge the firſt term; wherein it was Cro. Elia. 
peed, 1. That if the term in reverſion were greater than the term 302. 
poſſeſſion, that the greater would merge the leſs, as ten years ent. 90 
de ſurrendered and merge in twelve or fourteen years. 2. It 
1d by Gawdy, Fenner, and Fepham, that though the reverſion 
for 2 leſs number of years, yet the ſurrendet would be good, 
he firſt term drowned 3 as if one were leſſee for twenty years, 
i the reverſion expectant thereupon were granted to one for a 
* who granted it over to the leflee for twenty years, that this 
ua work 2 ſurrender of the twenty years tetm, as if he had 
Kl 2 new leaſe for a year of his leſſor; for the reverſionary in- 
a coming to the poſſeſſion drowns it, and the number of years is | 
aral; for as he may ſurrender to him who hath the reverſion 
ce a2 it, ſo he may to him who hath the reverſion for any leſs term: 
terefore Papham held, that where leſſee for twenty years 
42 leaſe for ten years, and the leſſee for ten years ſurrenders 
k effor, viz. the leſſee for twenty years, that this is good, and | 
fer ſhall have ſo many of the years as were then to come of 
term of twenty years, that is, as it ſeems, ſo many years 
to come of his reverſion ſhall now be changed into poſſeſ- 
nd he held further, that if ſuch leſſee for twenty years had 2 7 
leale for ten years, and then granted over the reverſion » 
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212 Leaſes and Terms for Years, 
for ten years only, viz. no longer than the leaſe for ten years was t by 
continue, and ſuch leſſee for ten years had attorned, then the 71 
grantee of the reverſion ſhould have the rent and ſervices, and the = 
grantor the reſidue of the twenty years; and that the leflee for ten tho 
years might ſurrender to the grantee of the reverſion for ten yea, - 
and he thereby would have in poſſeſſion fo many years, as were then ; _ 
to come of his reverſion; and if he had a leſs term in the reverſion pow 
than the leſſee himſelf had in the poſſeſſion, it ſhould go to the 1 
benefit of the firſt termor for twenty years, who was his grantor; "i 
for the term in poſſeſſion is quite gone and drowned in the rea. ,. . 
ſion, to the benefit of thoſe who have the reverſion thereupon, of ol 
having regard to their eſtate in the reverſion, arid not otherwiſe; Co 
to all which Fenner agreed; and it appears by the caſe of Col u „ie 
Fountain ſupra, to be taken for clear law, that a leaſe for ninety = 
nine years might be drowned by his acceptance of a leaſe from tht = 
reverlioner even for one year. hi] 
Co. Lit. But now, whether a leaſe for years in poſſeſſion may be ſun nde 
73, . dered, ſo as to be merged in a leaſe in remainder, be the termi whole 
remainder greater or leſs than the term in poſſeſſion, ſeems to * 
no where ſettled: indeed my Lord Coke ſays, that if there be beau 
leaſe to A. for twenty years, remainder to B. for ten years, "= 
B. releaſe all his right to A., that here A. hath an eſtate forth en 
years, for one chattel cannot drown in another, and years n 
bo conſumed in years; but whether if 4. had granted and uy . ny 
rendered his eſtate and term to B., it would have been merging . . a." 
Perk. & 539. does not appear; and Perkins holds, that if a leaſe for life N 5 
lands, the remainder to a ſtranger for years, and the leſſee fork will, 2 
ſurrender his eſtate to him in the remainder for years, it cu g. - 
take effect as a ſurrender, becauſe an eſtate for life cannot dr reg 
in an eſtate for years; which reaſon ſeems to prove, that an eh ke! 
for life cannot be ſurrendered to or merge in a reverſion, if ad f. 
only for years: ideo quære. : fon at 
| the oth 
3. Of Surrenders in Law, or implied Surrenders : And herel 2 hu 
nture 
1. With regard to Leaſes in Poſſeſſion. . . 
0 

Bro. tit. As to the ſurrender in law of leaſes in poſſeſſion, this is wm * 
Leaſes, 14+ by acceptance of a new leaſe from the reverſioner, either - I tvs h 
— * preſently, or at any diſtance of time, during the continu 4 ran 
Perk. $617 the firſt leaſe; and the reaſon ſuch acceptance of a nes nie ef 
3 cen 244. amounts to a determination and ſurrender of the firſt is, * thoy 
wag Eur. otherwiſe the lefſee would not have the full adyantage + Tay 
521. 605, contracted for by acceptance of the ſecond leaſe, if the cd nf the 
8 ſtand in the way, and conſume any of thoſe years comp 5 Waböol 
9 "ſecond leaſe; for which reaſon, and to enable the _ # One k 
and make good his ſecond contract, the leſſee muſt be 15 be fame 
waive and relinquiſh all benefit of the firſt : therefore, 4. and 

thirty years takes a new leaſe, though but for three 8 vith .4 


begin ten years hence, yet this is preſently a ſurrender 


* 
N16 
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termination of the whole firſt term of thirty years, becauſe there- 


ras to by he admits the leſſor's power to make ſuch leaſe, which, if the 
n the frſt ſhould ſtand in the way, would be void, becauſe the leſſee 
d the had the lands already for a term of a much larger duration; and 
or ten 


though ſuch ſecond leaſe be made to him in futuro, and at com- 
mon law, though it were even b parol, yet it would be a preſent 
ſurrender of the firſt leaſe, becauſe the admittance of the leſſor's 
power to make ſuch a leaſe, which is the cauſe of the ſurrender, is 
then at the time of the contract made for fuch ſecond leaſe, and 
therefore the operation of it, to cauſe 2 ſurrender of the firſt, muſt 
de then preſently too, or not at all; and it cannot be a ſurrender 
of the laſt twenty years, and remain good for the firſt ten years, 
becauſe that would make a fraction and ſeverance of the leaſe, 
which at firſt was entire, and paſſed by one entire contract, and 
therefore cannot either by any ſurrender in law, or even by any 
expreſs ſurrender, be curtailed and divided; the conſequence of 
which is, that ſuch acceptance of a new leaſe being a preſent ſur- 
render of the firſt, the leſſor may enter and take the profits for the 
whole thirty years, ſaving only the three years compriſed in the 
ſecond leaſe. Another reaſon perhaps of ſuch ſurrender may be, 
becauſe the leſſor, having already made a leaſe for thirty years, 


\ ninety 


from th 


e {urre 
> term | 
ms to 
here be 


earh, * cannot, during the continuance of that term, make any other leaſe 
forth to transfer the poſſeſſion ; but yet having the reverſion expectant 
rs cmi upon that term, he may transfer that for any leſs term, or to begin 
| and WS i any diſtance he thinks fit; and then if the ſecond leaſe be by 
. led, it may as well be ſuppoſed to carry the reverſion, the union 


vhereof, with the poſſeſſion, though for never ſo ſhort a time, 


ſee for | will, as has already appeared, merge the poſſeſſion; and though 


it 4 the ſecond leaſe, which may be ſuppoſed to carry the „ nog 
not 1 tereſt, is not to commence till ten years hence, yet the fir 
_ kllee has the intereſt and right thereof in him immediately, 
n, 


ad then poſſeſſion and reverſion being inconſiſtent in one per- 
4 . and the ſame time, the one muſt merge and drown 
e Other. a . 
A huſband, ſeiſed of lands, made a leaſe for ninety years by in- 
(enture, and after enfeoffed certain perſons, and took an eſtate 
0 lim and his wife in tail, and after the termot᷑ took a new leaſe 
i parol of the huſband for eighteen years only, to begin preſent- 
| then the huſband died, and his wife evicted the termor; and 
name v held ſhe lawfully might, for the firſt leaſe was ſurrendered 
| and drowned in law by the acceptance of the ſecond, and then the 
nis eſtate, by ſurvivorſhip, came in paramount the ſecond leaſe ; 


e the ſurrender of the firſt, wrought by the acceptance thereof, 
Fs abſolute and preſent, 
One let lands to A. for life and twenty years over, and after let 
lame lands to B. for fort years, to commence after the death 
"4. and the end of the ſaid twenty years; then B. intermarries 
With A., aM A. dies, and B. the huſband hath the term for 


of | becauſe 
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Dyer, 140. 
2 Roll. 
Abr. 49 5» 


and though the ſecond leaſe, which was the cauſe of the ſurrender 
the firſt, was voidable by the wife after her huſband's death, 


Fenty years, yet his term of forty years is not ſurrendered by it, 
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3 Bulf. 203- 
4. Roll. 
Rep. 387. 


2 Roll. Abr. 


$37» 498. 
2 Mod. 176. 


4 Leon. 30. 


term ſhall not be hurt till that contingency happens, for if J. & di 


Moor, 94. 
239. Loid 
Treaſurer 


Plow, 107. 
Co. Lit. 
218. b. 


Dyer, 140» 
pl. 43. 

2 Roll. 
Abr. 495. 
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becauſe that was not begun, but was a future intereſſe termini, t Lt 
begin wholly after the firſt leaſe ended; ſo there was no union x une 
all of the terms. | takes 


If leflee for years makes a leaſe to his leſſor for all but a dy, Wi lic p 
this is clearly no ſurrender of his leaſe, becauſe the day disjoin Wi enter 
the union and prevents the merger, which would have followed i ::d i 
the leaſe had been for the whole term; for then the leſſor would hic! 
have had the whole eſtate entire in him, as he had before he made WW (urrer 
the leaſe, and conſequently the leaſe would be merged ani 


imme. 

drowned in the reverſion. N 
Leſſee for twenty-one years took a leaſe of the ſame lands fa 
forty years, to begin immediately aſter the death of J. S.: it wa 
held in this caſe, that this was not any preſent ſurrender of the 
firſt term, becauſe F. S. might wholly outlive that term, and tbet 
there would be no union to work a ſurrender ; and it being in u. 
tbrio in the mean time, whether he will ſurvive it or not, the fr} 


the re: 

If o 
lame | 
the ma 
ſuture 
ceptanc 
anew 
b made 
p the 
contrac 
fender. 
But i 
efor to 
elſe, tl 
dne mac 
1 A. t 
1 a 
Dec. r 


within the firſt term, then what remains of it is ſurrendered and 
gone by the taking place of, the ſecond. 

A man makes a leaſe for one hundred years, the leſſee makes; 
leaſe for twenty years, rendering rent, with clauſe of re-entry, 
and after grants his reverſion to the firſt leſſor ; he ſhall neither 
haye the rent nor re-entry, becauſe the reverſion, to which it wa 
annexed, is extinct and gone by way of ſurrender : otherwiſe h 
would he, if one make a leaſe for years, rendering rent, and alter 

ant the reverſion for life, or years, to which an attornmeit 
is had, and after ſuch grantee ſurrender ; yet the grantor (hall 
have again the rent, becauſe it was once a rent incident to ths 
reverſion, which by the ſurrender is reſtored whole again as it va 


before. 


If one makes a leaſe for forty years, and the leſſee takes a eon the 
leaſe for twenty years, upon condition, that if he does not do ud was 
an act, that the leaſe ſhall be void; and after he breaks the cone. 
tion, whereby the leaſe is avoided, yet the ſurrender of the fü nene 
continues, for that was abſolute by acceptance of the ſecond, of, 
the condition was only annexed to the ſecond leaſe, So, if the Ns poiſe 
leſſor had granted the reverſion to the leſſee upon condition, f E. 
after the candition were broken, yet the ſurrender of the ter: by 
would continue, becauſe the condition was annexed only to the ale, fo 
grant of the reverſion, and moved from the leſſor as his terms ed, t 
the leſſee's enjoyment of ſuch grant; but the ſurrender, which M, an, 
wrought by acceptance of ſuch grant, and moves from the | I his con 


himſelf, was abſolute; and the —_—y is, when the leſſor gral 
the reverſion to the lefſee upon condition, and when the | 
grants or ſurrenders his eſtate to the leſſor upon condition; for 
condition annexed to a ſurrender may reveſt the particular eſta 
becauſe the ſurrender itſelf is conditional. 1 
So, if ſuch ſecond leaſe were by baron ſeiſed in right o 
wife, and after the baron died, and the feme avoided the {econ 
leaſe, yet the ſurrender of the firſt, by acceptance thereof, 
abſolute. 


elle 


% 


N 
[1 
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Leſſee for life made a leaſe for years, rendering rent, and aft — 
urrenders to the leſſor upon condition, then the leſſee for years — 
akes a new leaſe for years of the leſſor, and after the leſſee for Sir Thomas 


a day, WY life performs the condition, and evicts the leflee for years, who re- Parrot. 
i8j0it enters, and the leſſee for life brings debt for the firſt rent reſerved ; 
wed if WW 11d it was ruled, that it was not maintainable, for the leaſe out of 
would WW which it was reſerved is determined and gone; for though the 
e made WW (urrender of the tenant for life, which made the leſſee for years 
d nd WM immediate tenant to the firſt leſſor, and ſo enabled him to make 


ah furrenfier, was conditional, yet the defeating of the eſtate for 


ds for Drformance of the condition, cannot defeat the eſtate of 

© wh bor years, which was abſolute, and well made, and then 

of the Wt: rent reſerved thereon is gone likewiſe, 

ad then If one be leflee for life or years, and take a new leafe of the Cro. Elie. + 


ame lands, though ſuch ſecond leaſe be void for any defect in 


873. 


in equi. N . wn : 4625 . Moor, 636, 
the fr de making or execution of it, as if it were for life, to begin at a Keb. 285. 
„ $. die WW ficure day, Sc. yet it is a ſurrender of the firſt leaſe ; for the ac- 

red and ccptance of the indenture in the contracting and agreement to have 


e- ente the firlt leaſe again, which was before ſurrendered : and ſuch 
| neither e entract for a new leaſe is a good evidence to a jury of a ſur- 
h it vu render. a | 

wiſe U But if ſuch ſecond leaſe were void for want of power in the 


anew leaſe, makes a ſurrender of the firſt leaſe before the livery 
k made; and therefore though that be void, yet it cannot ſet 


for to make it, then, notwithſtanding ſuch admittance of the 
eſe, the firſt leaſe would not be ſurrendered : therefore, where 
ne made a leaſe for forty-one years by indenture 14 Nov. 1616, 
Þ 4., to commence from the Annunciation which ſhould be anna 
1619, and after, the ſame year, by another indenture bearing date der to, or in 

Dec. made a leaſe to B. for ninety-nine years, to commence 


es 2 nev n the Annunciation then laſt paſt, by virtue whereof B. entered 


and was poſſeſſed, and then the lefſor by another indenture 
Nev. 1617, made another leaſe of the ſame lands to A., to ifthenew 
mmence from 17 Nov. 1619, for forty-one years, who accepted 
ſereof, and after the commencement of his term A. entered and 


Hutton, 104. 
Watt and 
Maidwell. 
{No ſur- 
render, ex- 
preſs or im · 
plied, in org 


conſidera- 
tion of, a 
new leaſe 


leaſe is ab» 
ſolutely 
void ; for 


50, if poſſeſſed, and made his will, and his executors let to the plain. che cauſe, 
tion, 00" 7. and the only queſtion was, if the acceptance of the ſecond — 
the ale by A. had determined, diſcharged or extinguiſhed the firſt of the tur. 
aly to tht ale, ſo as to let in the intermediate leaſe to B.“ It was ad- —_ 
g terms ed, that it had not, becauſe by the leaſe to B. for ninety- nine Mansfield, 
, which s, and his entry, the leſſor had but a reverſion, and could not Zovrk v. 
the ef Ils contract after with A. give any intereſt to A.; and the firſt * _— 
or gra to 4. was good as a future intereſſe termini, to take effect in 1805. Lloyd 
the lee eon when the time came, and thereby pro tanto to defeat the v. Gregory, 
non; for WWF" for ninety- nine years to B.; and if it had not been for the =o" vg 


alar eſta ale to B., there had been no queſtion but that the firſt leaſe to 


nd 


Wilſon v. 


lad been by ſuch acceptance of the ſecond leaſe ſurrendered Sewell, 
one; but that intermediate leaſe, being for ſo great a num- 


4 Burr, 
1920. 


the ſec © years, diſables him, during that time, to contract for any Daiſ:n x, 


Number of years, as the leaſe for forty-one years Was. 


1 


Stanley, 
ja 10] 
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Perk. $604. 


Co. Lit. 338. 
5 Co. I's 
10 Co. 53. 
Cro. Eliz. 
524 60 5. 


2 Roll. Abr. 
494. 495» 
a leaſe in 
ht u furo. 


Ero. Eliz. 
873. 
Moor, 636. 
Cro. Jac. 
84. 177. 

2 Roll. 
Abr. 426. 
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If A. lets to B. for ten years, who lets to C. for five years, C. 
cannot ſurrender to A. by reaſon of the intermediate intereſt of 
B., but in ſuch caſe B. may ſurrender to A., and afterwarts C. 


may ſurrender likewiſe, becauſe then his leaſe for five years 1 
become immediate to the reverſion of A. the 
fry 
2. With regard to Leaſes in Futuro. wit 
Surrenders in law of leaſes in futuro, or future intereſts—and F 
theſe can no ways be ſurrendered, for an expreſs ſurrender of ſuch * 
ſuture leaſe or intereſt is not good, (except as after mentioned) mn 
therefore, if one makes a leaſe for years, to begin at Michaimy offc 
next, this future intereſt cannot by any expreſs ſurrender he * 
merged, becauſe there is no reverſion wherein it may drown; for -Y 
till the entry the leſſee hath no poſſeſſion, and, by conſequence, 60 
there can be no reverſion wherein that poſſeſſion may drown: b de. 
yet if ſuch leſſee before Micbaelmas take a new leaſe for yean, * 
either to begin preſently, or at Michaelmas, this is a ſurrender in q 
law of the firſt leaſe preſently; becauſe thereby he preſently admit * 
the leſſor j power to make ſuch leaſe, which, it the firſt leaſe ſhould year 
ſtand, he could not do; and fince ſuch leſſee hath contracted for 4 5 
new intereſt, inconſiſtent with the firſt, his acceptance of ſuch m an . 
intereſt waives and diffolves the firſt, becauſe the contract whereby thin 
it was made, was entire, and therefore the whole iirſt leaſe is fur . 
rendered preſently. of hi 
Leſſee for years, to begin preſently, cannot till entry or wer d. 
of the poſſeſſion by the leſſor merge or drown the ſame by any 0 theſe 
preſs ſurrender, becauſe till entry there is no reverſion wherein th * 
poſſeſſion may drown : but if the leſſee had entered, and aflign * 
his eſtate to another, ſuch aſſignee before entry might have ſure! By 
dered his eſtate to the leſſor, becauſe by the entry of the leſſee th of thy 
poſſeſſion was ſevered and divided from the reverſion, which poll rende 
ſeſſion, being by the aſſignment transferred to the allign« FF «;; 1. 
may without any other entry be ſurrendexed, and drown in u 
reverſion. If] 
part o 
3. With regard to the Thing itſelf fo ſurrendered. A 8 
As to the nature of the thing ſurrendered, herein we mult of eaſed 
ſerve, that the acceptance of a new leaſe, which will work 3 ſu ſevere, 
render of the firſt, ought to be of ſomething of the ſame nat the ret 
and kind with the firſt ; otherwiſe there can be no ſurrender of i ſelf ; 
firſt, becauſe there is no inconſiſtency but that both may ſtand two ac 
gether ; therefore if leſſee for years accepts a grant of a re the ref 
common, eſtovers, herbage, or the like, for life or years, o for thi 
the ſame lands, or if ſuch leflee for years accepts of a leaſe of! contra 
ſame lands at will only, all theſe amount to à ſurrender and « ilow. 


termination of the firſt leaſe, becauſe they admit the leſſor s po" 
to deal or contract for the lands, or a certain charge out © 
which being inconſiſtent with the intereſt of the leſſee unde! 
firſt leafe, diſſolve and deſtroy it. | 
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So, where leſſee for ſixty years of an advowſon did, after the Hutt. 05. 


* church became void, take a preſentation to himſelf of the leſſor, Cro, Jac. 84. 
As 0 and was admitted, inſtituted, and induCted, this was adjudged to be 
ba a ſurrender of his leaſe z for by the acceptation of the parſonage he 


thereby gains a new intereſt for life in that which was the chief 
fruit of his leaſe, and, conſequeimly, ſuch intereſt, being inconſiſtent 
with his intereſt under the firſt leaſe, amounts to a determina- 
tion and ſurrender thereof. 

but if leſſee for = of a park accepts a grant of the office of Cro. Jac. 
park-keeper of the ſame park for life or years, this is ſaid to have 777" 
been adjudged no ſurrender of the leaſe for years, becauſe ſuch Abr. 496. 
office is collateral to the land, and not any ways iſſuing out of it; Roll. Rep. 


and 
of ſuch 
joned); 


bacimas 


Ger de and yet Coke and Dodderidge thought, that whether he had the _ — 
vn; for office of park-keeper firſt, or the leaſe for years of the park itſelf 2 Roll. * 
* firſt, that the acceſſion of the other to it would merge and drown 357. 363. 
vn: but 


the firſt, for the inconſiſtency that a man ſhould be park-keeper to 
himſelf ; 1deo quere. 
do, where one made a leaſe for ninety-nine years 6f a manor, Cro. Jac. 


r years 
endet 1 


Ter and after made the leſſee bailiff of the ſame manor for twenty-one = * 
e ſhould years, this was adjudged to be no ſurrender of his firſt leaſe: vg 
ted for 1. Becauſe the bailiff, as ſuch, had no intereſt in the lands, but Abr. 496. 
bn m authority only. 2. Becauſe the bailiwick was no part of the 

whetedy 


thing demiſed, but of another nature; for the bailiff, as ſuch, is a 
mere ſervant, and all he doth is for the benefit, and in the name 
of his maſter. So, if ſuch leſſee of a manor were made ſurveyor 


fe is (ut 


Ir wait or ſteward for life, this would not determine his leaſe ; becauſe in 
y any e theſe capacities he is only a ſervant, and acts in the name of his 
1erein th maſter, and therefore no inconſiſtency therein with his having a 
d aſſignd leaſe of the manor. 


ve ſurre! But where leſſee for years of 2 houſe or caſtle accepted a grant Dyer, aco. 


leſſee l of the cuſtody thereof for life or years, this was adjudged a ſur- = ny 
yhich pot render thereof; becauſe the cuſtody is of the ſame thing which 0 oh 
; alligned vas leaſed, and a man cannot be keeper to himſelf. 2 Roll, 
un 10 u r Rep. 357 


If leſſee for years of lands accepts a new leaſe by indenture of 2 Roll. 
part of the ſame lands, this is a ſurrender for that part only, and _ 438. 
not for the whole, becauſe there is no inconſiſtency between the — 
two leaſes for any more than that part only which is ſo doubly 
e mult M ſed; and though a contract for years cannot be fo divided or 
york 3 fe ſrrered, as to be avoided for part of the years, and to ſubſiſt for 
ame nat the reſidue, either by act of the party, or act in law, yet the land 
itſelf may be divided or ſevered, and he may ſurrender one or / 
ay ſtand ro acres, either expreſsly or by act in law, and yet the leaſe for 3 
the reſidue ſtand good and untouched, becauſe here the contract - 
ears, Out for the reſidue remains entire, whereas, in the other caſe, the 


leaſe c q _ for the whole would be divided, which the law will not 
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(T) Leaſes, when determined by cancelling the 
Deed. 


» 


Bro. tit. S to leaſes for years, owing their exiſtence to the deed or in. 
2 denture whereby they are created, ſo that the cancelling ot 
— — deſtruction thereof ſhall deſtroy and avoid the leaſe, a diverſity 
on. 355- ſeems to be taken in the books between ſuch things as lie in livery, 
og and may be executed by actual entry, and ſuch things as lie only 
in grant, whereof no actual or manual occupation can be had; 
therefore, if one had made a leaſe for years, at common law, of 
lands or houſes by deed or indenture, and tear, raſe, or cancel it 
yet this would not deſtroy the continuance of the leaſe itſelf, be- 
cauſe ſuch leaſe of lands or houſes lying in manurance and aQtual 
occupation might at firſt have been made by parol only, without 
any deed or indenture: and therefore ſuch deed or indenture 
being not of the eſſence of the leaſe, the deſtruction ar cancelling 
thereof ſhall not defeat or deſtroy the leaſe or intereſt of the leſſer, 
becauſe his actual entry into the land, and continuance of the v. 
fible poſſeſſion and occupation thereof, gives ſufficient ſanQion and 
notoriety to the contract, as to the intereſt of the leſſee in the 
lands and houſes themſelves, though thereby the deed itſelf, and 
all covenants, which had their exiſtence only by the deed, are de- 
feated and avoided. But if the king made a leaſe of ſuch lands 
or houſes by letters patent, which are matter of record, if the 
letters patent and enrolment are deſtroyed or cancelled, the lealc 
itſelf falls to the ground, becaufe theſe letters patent and enrok 
ment, which were of the eſſence of the creation and continuance 
of the leaſe, are deſtroyed and loſt. So, if a common perſon had 
made a leaſe for years, or a grant for years, of tithe, common, ad- 
vowſons, or other things which lay merely in grant, in ſuch calc 
the cancelling or deſtruction of the deed, whereby they were cre- 
ated and ſubſiſted, muſt neceſſarily deſtroy the intereſt of the 
grantee likewiſe, becauſe ſuch deed was of the very eſſence of tht 
deed or grant, without which it could not have been made at fi, 
nor can fubſiſt afterwards, ſuch: deed being the only evidence ol 
the contract, which could not be executed by any actual poſſcſhon 
or manual occupation. But now, ſince the ſtatute of frauds and 
perjuries, which makes all leaſes for above three 2 to have only 
the force and effect of leaſes at will, unleſs they be in writing, and 
Ggned by the party, Oc. the deed or writing whereby ſuch kale 
is made feems to be of the ſame eſſence as the leaſe itſelf; and 
therefore the cancelling or deſtruction of that ſeems to deltrof 
and avoid the leaſe itſelf, becauſe it deſtroys all evidence allowed 
by law for the ſupport thereof; though in ſuch caſe, Chance 
frequently ſets up the leaſe again, or decrees the party to execv 

a new one for the reſidue of the term, which is not again 

ee of the act, becauſe there was once à good and 
e made purſuant to the ſtatute, 
10 
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And though that ſtatute excepts leaſes not exceeding the term 29 Car. . 
af three years, yet not abſolutely even thoſe ; for it goes on, 114 
« not exceeding the term of three years from the making 12 
& whereupon the rent reſerved to the landlord during ſuch term to com- 
« ſhall amount unto two third parts at leaſt of the full improved 2 = 
« value of the thing demiſed, and that no leaſes, eſtates, or inte- — void 
« reſts, either of freehold or terms for years, or any uncertain by this ta- 
« intereſt, not being copyhold or cuſtomary intereſt of, in, to, or — 

„ out of any meſſuages, manors, lands, &c. ſhall be aſſigned, 610. Lord 


wer, ' : aſſign 
| « granted, or ſurrendered, unleſs it be by deed or note in, writing, Raym. 736. 
= 0 boned by the party ſo aſſigning, granting, or ſurrendering the pe pn = 


ame, or their agents thereunto lawfully authorized by writing, leg than 
# or by act and operation of law,” three years . 


. to com-' 
mence in future, is god. Ryley v. Hicks, 1 Str. 651. Bull. N. P. 177. 8. C1 


[(T. 2) When forfeited. 


HA it is to be obſerved, that any act of the leſſee by which 
he diſaſſirms or impugns the title of his leſſor, occaſions a 


on and teure of his leaſe, For to eyery leaſe the law tacitly an- 
in the eth a condition, that if the leflee do any thing that may affect 
if, and ke intereſt of his leſſor, the leaſe ſhall be void, and the leflor may 
are de. enter. Beſides, every ſuch act neceſſarily determines the rela- 
n lands ton of landlord and tenant ; ſince to claim under another, and at 
| 25 de ſame time to controvert his title; to affect to hold under a 
e 


aſe, and at the ſame time to deſtroy that intereſt out of which the 

ale ariſeth, would be the moſt palpable inconſiſtency. 

a leſſee may thus incur a forfeiture of his eſtate by act in pair, Co. Lis 
t by matter of record. By matter of record—where he ſues out Heel. Abe. 
unt, or reſorts to a remedy, which claims or ſuppoſeth a right Co Lt 

Þ the freehold 3 or here in an action by his leſſor grounded upon Dixey v. 
e leaſe he reſiſts the demand under the grant of — intereſt > ene LO 
he land or where he acknowledges the fee to be in a ſtranger : I 

ning thus ſolemnly proteſted againſt the right of his leſſor, Gouldſ. 40. 
e eſtopped by the record from claiming an intereſt under him, . © Godb. 


act in pait, as where he aliens the eſtate in fee (a). But then wh > 


277 W lienation muſt be by ſuch mode of conveyance as diſplaces Barkhouſe's 
auds , wrlts the eſtate of the reverſioner (+) : for if it have not this 5 
ave * Mt, the law will not adjudge it a forfeiture. It muſt be, therefore, pl. 21. is 

* G eofment with livery ; for this only operates upon the poſſeſ- mare. 

uch * and effects a diſſeiſin. It cannot be by a grant, or any con- (a 
ell; 1d (a) Co. Lit. 
e th 4 "ace in the nature of a grant, ſuch as leaſe and releaſe, bar- 251, b. 

d 


and ſale, &c. conveyances of this kind operating only on Mag rn _ 
© pantor's intereſt, and paſſing only what he may lawfully de- (5) But is 
Chanceſ er "th, And as it cannot be by grant, of courſe no forfeiture tenant for 

hn this way be incurred of an eſtate of thoſe things which years, the 
"Uerely in grant. or remainder 
Eee 
ür king's diſheriton, Co. Lit, 485. bs | ; : | | 
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mene. And if an attempt to alienate by thoſe modes of 


267. S. C. there to receive it, the leſſee muſt equally attend on the laſt day(s, 
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ee 
ceks, which aſſect, but are not operative enough, to paſs a fee, occa( the 
KEE 7 no forfeiture, a leaſe by the tenant for a greater nutaber of — pert 
than he has in the land muſt be ſtill more venial ; becauſe th eu 


only a contract between him and his under-lefſee, which eam WY © t 
poſlibly prejudice the intereſt of the original leſſor, and does ng that 
even pretend to uſurp or touch the freehold and inheritance, dont 


(s) 10 co Forfeitures are alſo incurred by the breach of expreſs or conuy. the | 
- -+ ah tionary conditions. For che leſſor, having the jus diſponendi, may attac; 
2. . annex whatever conditions he pleaſes to his grant, provided they WW 
(5) cr. be not illegal, or repugnant to the grant itſelf, and upon the breach aſe 
Dy. d. Of theſe conditions may avoid the leaſe. A condition, that if the tal: 
OED 5. rent be behind by the ſpace of any given time after the day pres 
re 67- ſcribed for payment. the leſſor ſhall re-enter, is 1 and ſuch 

7.483. condition is not ſaved by the attendance of the leffee with the ren 


21 mg merely on the firſt day of payment; for, if the leſſor be not they 


— Conditions in reſtraint of alienation are legal and uſual; but whe . 10 
Tr. 210. 4. ther ſuch conditions extend to aſſignees in law, is a point wie © -* 
B.R. cied doth not yet ſeem to be ſettled (5). But the courts bart A 
1 held a ſtrict hand over theſe conditions for defeatili ggg and * 

ts th 


i law, {1 
We to hig 


But where « or put away this preſent indenture of demiſe} or the promi 
— Y ic hereby demiſed, or any part thereof,” the court held, that thi (U) ( 


« tors or ad. or put ay ſignify any other mode of getting rid of the premile 4 * 
228 entirely; and cannot extend to the making of an under-leafe, g 
4. tors, | 
« not ſet, let, or aſſign over the ſaid hereby demiſed meſſuage or dwelling-houſe, dr any part theme 
an under-teaſe by the lceffor's adminiftratrix was holden to be within the wn ; of the p72 a 


v. Hatriſon, a Term Rep. 435- 2 ant a. Y £4 704 
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A 

And as the courts adhere ſtrictly to the preciſe words of t 
condition in order to prevent a forfeiture, ſo, where a foricits 
hath manifeſtly been committed, they will not allow the leſſor! 


take advantage of it, if they find that he has afterwards 00g 2; 
z Co. 65, any act which amounts to a waiver of it. Acceptance of rent hy Rants a 
= been adjudged to be an act of this kind; but then, in order ing 
2 Term | 


Ber 7% 


Rep. 431. Live it this effect, it muſt appear, that at the time the leſſor recen * 
It hag | 


Co. Li. the rent he had notice of the forfeiture : for it would be able 


215-22 and a moſt. unwarrantable concluſion, to infer from the Mui: : 
Ploud. 1 To * p4 A } had n , ? Neel, 

4 Co. 64d. receipt of the rent that he meant to remit a forfeiture he had! Pets o 
Cro. Eliz. heard of. However, when we ſay that a forfeiture may be va" ttcn; 


8, in U 
Mts ha 


inc tenant 


2: { We muſt be underſtood to confine ourſelves to thoſe calcs , 0 
cafe, it by the terms of the contract, the eſtate, upon the tenants'® 
mould ſeem, or failing to do what he has ſtipulated to do or abſtain from, is 


— enpes determinable, not where it abſolutely determines where the le ige 
taken ad- is only voidable, not where it is merely void (d). In the 03 We 8 
2.4 , p 1 . * ' 
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net de ſorleiture is incomplete, ſome act of the leſſor is neceſſary to 
ahn perfect it; that is, to ſpeak more correctly, no forfeiture is actually 
* heurred in the inſtant, only a right of avoiding the leaſe accrues 
eit u 


15 the leſſor, which right he may waive as he may any other right 
that is merely perſonal and conventional, In the other caſe, the 
tontract is at an end, the leaſe is determined; it is a nullity 
the lefſee has no intereſt upon which the will of the leſſor can 


ann } 
es no 


* attach, b 

5 may By ſtat 4 G. 2. c. 28. f 2. every landlord, who hath by his 

a leaſe a right of re-entry, in caſe of non-payment of rent, when 
ea 


half a year's rent is due, and no ſufficient diſtreſs is to be had, 
may, without any previous demand of the rent, or re-entry, ſerve 
1 declaration in ejectment for the recovery of the demiſed pre- 
miſes; and a recovery in ſuch ejectment ſhall be final and con- 
cure, both in law and equity, unleſs the rent and all coſts be 
nid or tendered within fix calendar months afterwards. But if 


t if the 
ay Pit 
nd ſuch 
the rent 
not then 
day (0) 
ut whe⸗ 
it which 


e aum 


ter to the landlord the whole rent in arrear, with the coſts, or 
wy ſuch arrears and coſts into court, the proceedings in eject- 
ment ſhall ceaſe, and the tenant ſhall be relieved in equity, and 


* SW boli the lands demiſed according to the old leaſe without any new 

tele aſe, 
tt $ i law, in caſes for ſorfeiture of non-payment of rent, by compelling him to take the money really 
or tine! bet him, See Dull. N. P. 97. and 2 Str. 900 ace. 


erwife dl 
+a 


U Of the Renewal of Leaſes, by whom, and for 


| 
"qe whoſe Benefit. 
17 A Leaſe, we muſt have obſerved, is a cdhtrat, by which, in 


conſideration of ſome pecuniary or other recompence, the 
mprary poſſeſſion of lands or tenements is granted to another; 


-1-leaſe, 


part ther ir if the grantor parts with his whole interelt in the eſtate, the 
PR tract is not a contract of leaſe, but of ſale ; it being eſſential 
G 02 contract of leaſe, that there ſhould be a reverfion left in the 


rds of Mor. But a practice has prevailed, particularly in leaſes from 
ſorſci me crow n, from the church, and from other corporations, of grant- 
he leſſot Ae 2 further term to the old tenants, in preference to ſtrangers; 
vards de as this expeCtation of renewal is rarely diſappointed, ſuch 
of rent ts are conſidered as having an ulterior intereſt beyond their 
in order Wllting term. This intereſt is generally, but improperly, called 


Par tenant. right of renewal, For it has happened in this caſe, 


4 be able has happened in many others, that long indulgence has been 
a the en ground of claim; a preference repeatedly given has, in 
ie had dee of time, been infiſted upon as a preſcriptive privilege z 
y be wan w attempts have been made to enforce that as a right, which 
aſes, n truth, a pure voluntary curteſy. But though ſuch at- 
nant's ds have failed of ſucceſs, there being, as between landlord 


N tenant, abſtractedly from any expreſs contract to that effect, 


* mrariable recurreney of the grant to the ſame objects, has 
A. N *P7 begotten 


— 


the tenant, at any time before the trial in ejectment, pay or ten- 
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vantage of 
even by a 
wrongdoer. 
But ſee Kin- 
nerſley v. 
Orpe, * 
Doug]. 56. 


contra. 


In Archer 
v. Snapp, 
Andr. 341. 
Lord C. ]. 
Lee ob- 
ſerves, that 
both the 
courts of 
law and the 
courts of 
equity had, 
before this 
ſtatute, ex- 
erciſed a 
diſcretionary 
power of 
ſtaying the 
letlor from 
proceeding 


See the very 
learned and 
ingenious 
argument 
for the ap- 
pellant in 
the caſe f 


ſee alſo Mr. 
Butler's note 
in his edi- 

tion of Co. 
Lit. 293. b. 


ligation upon the former to renew with the latter, yet the 
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Keech v. 
Sandford, 
or Rumfor 
Marketcaſe, 
2 Eq. Ca. 
Abr. 741. 
Sel. Ca. in 
Chan. 61. 
S. C. 


2 Chan. Cal. 
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begotten an idea of ſomething like property, and men have been 
ſo far from treating this ulterior intereſt as precarious, that the 
have acted upon it, as if it were fixed and certain. Hence, leaſes 


of this ſort are become a fund for ſettlements of every kind, for « 
mortgages and other ſecurities; and are ſubjected to the fame — 
limitations, and applied to the ſame proviſions with the moſt 155 
permanent intereſts. * 

This tenant-right, as it is called, is recognized and protected 1 
by courts of equity in many inſtances. Hence, where a truſtee, uſt 


executor, or guardian, avails himſelf of his ſituation, and gets 3 * 
renewal of a leaſe for his own benefit, the courts will direck it to . 
be for the uſe of the ceftuy que tru/ts, or perſons beneficially inte- 


reſted in the old leaſe. So, where a perſon who has only a partial 


intereſt, as tenant for life, mortgagee, or mortgagor, from the ci. - 
cumſtance of being in poſſethon, takes the opportunity of renew- The 
ing, ſuch renewal ſhall be for the benefit of the perſon entitled to "fl 
the reverſion. And according to the broad principles of equity, it * 3 
ſhould ſeem, that wherever a grant of a reverſionary term is obtain 0 
ed, to the prejudice of the old tenant, by undue means, whether by MM 
ſuggeſlio falſi, or ſuppręſſio veri, the party ſo obtaining it, though a One 
entire ſtranger, ſhall not be permitted to hold it to his own uſe, pets 21 
A leaſe of the profits of a market was deviſed to a truſtee, in for all, 
truſt for an infant: beſore the expiration of the term, the truſtee 2 
applied to the leſſor for a rene wal for the infant's benefit, which 1 
he refuſed, in regard that it being only the profits of a market, Hic 
there could be no diſtreſs, and it muſt reſt ſolely on covenant, Could! 
which the infant could not bind himſelf in; on which the trulkee E ;..2.. 
got a leaſe to himſelf, It was decreed by Lord Chancellour Ky, den. ur 
that the leaſe ſhould be aſſigned to the infant; that the truſtee tar the 
ſhould be indemnified from the covenants of the leaſe, and ſhould bould t 
account for the profits ſince the renewal. His lordſhip ſaid, i Bio. t. 
mult conſider this as a truſt for the infant; for if a truſtee, nd in f. 
refuſal to renew, might have a leaſe to himſelf, few truſt-eſtates are 
would be renewed to ce/fuy que tri: that the truſtee ſhould rather vn fe 
have let it run out, than to have had the leaſe to himſelf : that te - 
may ſeem hard, that the truſtee is the only perſon of all mankind turrage 
who may not have the leaſe ; but it is very proper that the wn; o ch 
ſhould be ſtrictly purſued, and not in the leaſt relaxed; for it em ther 
very obvious what would be the conſequence of letting trultees a, to | 
have the leaſe, on refuling to renew to cu que truſt. le, and 
A leſſee for years, ſubject to a truſt, deviſed refidutm lamm Mer ber 1; 
the eſtate, if all ſold, would but pay the debts: the executor fang ee een o, 
the debts, and renewed the leaſe for a further term, it being Remiſes 4 
church leaſe, and offered to account, if any profits ſhould ane ming, ar 
out of the old term. It was inſiſted, that by paying debts to Le 
value, the property was altered, and veſted in him in his " Artie, 2 
right. But the Lord Keeper decreed the executor to account for 10; year 
new as well as the old leaſe; and aſked, if the executor acquane * 
the church with his cafe, and declared that he would renes s cut - 
take it for the time of the old term, to the benefit of the crea” Wh: U; 
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il executorſhip, and the reſt for himſelf * By the French law, 
tis lordſhip ſaid, no churchman can make a leaſe to any but the 
da tenant, unleſs it firſt be refuſed by the old tenant. 

An executor in truſt for an infant of a leaſe for gg years, de- 
erminable on lives, tenewed the eſtate for lives ablolutely. It 
vis holden that the renewed leaſe, though for lives only, ſhould 
follow the nature of the original leaſe, and go to the perfoual 

reſentatives of the infant. 

If a biſhop makes a leaſe for 21 years, and the leffee creates a 
tut thereupon, and the biſhop dies, and his ſucceffor for a ſine 
renews the leaſe z though he were not compellable to do ſo, 


223 


Whitter v. 
Whitter, 1. 
Wms. 99. 


Per Serjeant 
Powis, in 
Canc. 

6 Mod. 57. 


nd though there be no truſt of the ſecond leafe, yet equity will Anon. 


ſubject it to the former truſt, 

J. mortgaged a college leaſe to B. for 4000 f., and ſecured the 
noney likewiſe by ſtatute to B.; A. died, and made C. executor. 
The executor renewed in his own name ſeveral times; until the 
iginal mortgage leaſe expired by efflux of time. It was decreed, 
that B. paying the ſeveral fines, gratuities, and charges which C. 
had expended on account of the renewal, ſhould hold the pre- 
miſes until the debt were ſatisfied. | 

One of three leſſees under a dean and chapter ſurrenders, and 
pts a renewal to himſelf, Per Lord Keeper North, It is a truſt 
bor all. 

Jahn Coombe, poſſeſſed of ſeveral leaſchold houſes holden of the 
town; and having a daughter, Joanna, married to Samuel Clarke, 
Eniſcd unto ſuch child or children, as his ſaid daughter had, or 
keuld have, by Samuel CJarke,” two of his leaſchold houſes, and 
directed, that the rents and profits ſhould be applied for bringing 
dem up, and educating them, and for placing them out, and ſet- 
ng them up, in ſuch proportions as Samuel Clarke and his wife 
ould think fit; and that they, and the ſurvivor, ſhould have 
poer to divide the profits between their ſeveral children, hen 
nd in ſuc}; parts as they ſhould think fit. Part of the leaſe being 
wpired, Samuel Clorke obtained an additional term from the 
mwn for 25 years from the expiration of the term then in being. 
be Clarke and Joanna his wife had two children, and on the 
marriage of Coombe Clarke, their ſon, to Martha Dethie, aſſigned 
ne of the leaſchold houſes to truſtees, for the remainder of the 
em then in being, and of the renewed term of 25 years, upon 
dul, to permit Coombe Clarke to receive the rents and profits for 
% and then to permit Martha to receive the rents and profits 
i der life, and after her death to apply the rents and profits for 

* lon of the marriage, for his education, and to convey the 
-_— to him at 21. Coombe Clarke died, leaving Martha ſur- 
1 and ſeveral children, of whom Samuel Clarke was the 
leſt, who attained his age of 21, and ſurvived his mother. 
| 3 after her huſband's death, obtained an additional term 

8 years from the expiration of the exiſting Teaſe, and: after- 
Y her will in 1748, and gave the reſidue of the eſtate 
* or her daughter Mary Clarke, an infant, and died in 
il, Upon her death, Samuel. Clarke took poſſeſſion * | _ 

| ouſe. 


Luckin v. 
Ru ſh wor th 
Finch's 
Rep. 392. 
2 Ch. Rep. 
113. S. C. 


Patmer v. 
Voung, 
1 Ver n. 277. 


Tatter v. 
Marriott, 
Ambl. 688. 
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Raue V. 
Chicheſter, 
Ambl. 7 15. 
1 Br. Ch. 
Ca. 199. 
280. 


Vill of Richard, and that the plaintiffs had a right to the _ 
| leaſes, repaying to the widow's eſtate the ſum ſhe had paid K 


Owen v. 
Williams, 
1 Br. Ch. 


Lord Groſvenor petitioned for a leaſe of the reverſion. 


In. remainder to his brother John Williams for life, remainder 
Bennet Williams, ſon of John, and the heirs of his body, and" 


Py 


Leaſes and Terms for Years, 
houſe. He mortgaged it to the plaintiff in 1755, and died is 
1736 inteſtate. Coombe Clarke, the next ſon, took out adminiſtra 
tion to his brother Samuel. Mary, the daughter, having mariied 
the defendant, Marriott, they got the tenant to attorn, and p; 
the rent to them. On a bill by the plaintiff to have an aſſign. 
ment of the 28 years term, and to be paid his mortgage money, 
or forecloſe, Marriott and his wife ſet up title to the renewed 
term, as being obtained by Martha for her own benefit, and de- 
rived title ro themſelves under her will. The queſtion therefore 
being, whether the additional term was to be conſidered as an in- 
tereſt acquired by Martha for her own benefit, or whether it 
ſhould follow the uſes of the ſettlement ? Sir Thomas Sewell 
maſter of the rolls, was of opinion, that the additional term 
to be conſidered as an engraſtment upon the old term, on the 
principle which prevailed in the caſe of Rumford Market and 
other caſes; and followed the uſes of the ſettlement and deed 
Lord Camden, upon the appeal, was of the ſame opinion, and 
decreed accordingly. 

Richard Rane ſeiſed of real eſtate, and poſſeſſed, among othe 
things, of a leaſe of lands and houſes in Suffolk, originally grante! 
by Cha. 2. in right of the duchy of Cornwall, for 31 years, 
newable from time to time, upon petition by the tenant in poſſe 
ſion, for a further number of years, to fill up the term of; 
years, made his will 2oth December 1761, and reciting his being: fe 
poſſeſſed of leafehold houſes at Lambeth, and of ſeveral eſtates i 
land in Cornwall, for unexpired terms of years, gave and deviſe 
the ſaid ſeveral leafes to his wife, for as many years of the tem 
as ſnò ſhould live, and after her deceaſe, (if the terms ſhould von 
then in being,) he deviſed them to William Rae for life, and ant 
ter his deceaſe, among ſuch of the children of William Rawe 
ſhould be then living, and made his wife executrix and refidus 
legatee. 'The teſtator had renewed this leaſe juſt before 
death, and the widow, during her life, renewed it ſeveral t 
ſtating herſelf as widow and executrix of Richard Rawr, i 
continued in poſſeſſion till her death in 1761, in which year f 
made her will, and diſpoſed of theſe leaſes, as her own prope 
The queſtion was, whether theſe renewed leaſes were the propen 
of Richard Rawe, and to go according to the limitations of 
will; or were the abſolute property of the widow ? Lord Balu 
thought, ſhe renewed as executrix, ſubject to the truſts, in d 
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the fine, deducting the value of her chance in the venere 
leaſe. 

William Williams deviſed leaſchold eſtates to Sit Wi p 
Burnaby, in truſt to renew the ſame, then to his wife for in 


his wife executrix. Several years of the. leaſe being to * 


Williams diſcovering this, preſented her petition as. execut! 6 lint 
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ping notice of it to the remainder-man, and got a report from 
the ſurreyor- general, that ſhe was in poſſeſſion, and that the fine 
vught to be about 1 200 J. or 14004, Lord Groſvenor got a war- 
rat from the Treaſury for a leaſe, but was to pay her a com- 
penſation for her right. 2 and Bennet Williams then preſented 
petitions for renewal, rd Groſvenor made ſeveral offers to 
Mrs. Williams, who communicated them to John Williams; but 
r appeared both Lord Groſvenor and Mrs. Williams conceived 
dem to be for her own benefit, At length they ſettled the terms 
n zoo . Mrs. Williams. gave notice to John and Bennet of the 
probability of their agreeing, and adviſed them to take care of 
beir own intereſts, It was contended on the part of Mrs. Wii- 
ſans, that this 3000 J. was abſolutely her property; and that 
Jn and Bennet had no claim upon her for any part of it. But 
2 Bathurſt held, that in caſe ſhe had renewed, it would have 
been a renewal as executrix; that wherever a partial tenaut re- 
deus, it is for the benefit of the whole; and therefore that the 
$0001, given by Lord Groſvenor as a recompence for her not re- 
ning, was ſubjeCt to the truſts in the will. 

un Pickering, the plaintiff's father, previous to his marriage 
th Ann, the plaintiff's mother, gave a bond to truſtees in the 
penalty of 400 J., conditioned to be void if he ſhould aſſign to 
m, or to other perſons to be nominated by Ann, a leaſehold 


drein, for three lives, of which Ann's ſhould be one, to the uſe 
i timſelf for life, remainder to Ann for life, remainder to the 
ue of the marriage. Ann died under coverture, leaving the 
pantiff and another child. The eſtate was conveyed to John, 
Mm, and another life. In 1776 John died, having made his will, 
ul thereby given to Henry, his ifſue by a fecond marriage, all the 
it and reſidue of his eſtate. It did not appear how many re- 
vals of the eſtate had taken place, or for what lives, but that 
{1's being the laſt original life, they were all exhauſted in 1776. 
fer the executors of the-huſband, and Martha, the ſecond wife, 
uns contended, that all the original lives falling in 1776, there 
i no obligation on the father, or his eſtate, to renew, and that 
*expence of renewal, having been his, it ſhould be for his be- 
at. On the contrary, it was argued for the plaintiff, that this 
al was purely a contract for a marriage ſettlement, and that 
Ke uſual mode of exccuting it would be to inſert a covenant to 
wy to the ſame uſes, the object of the parties being to give as 
e an intereſt to the children as to the parents. For this was 
Laurence v. Maggs, before Lord Northington, 26th Novem. 
59, that the uſual form of the covenant being to keep the leaſe 
uf eltated, the ſettlement muſt be ſo executed. In that cafe, 
fatty had, While ſolvent, frequently renewed the leaſe, and 
icyed it to the uſes of the ſettlement ; the creditors inſiſted, 
R the leaſe was part of his aſſets, and the conveyances fraudu- 
* But the court thought, that having conveyed according to the 
"ment, it was not fraudulent, but the ſettlement muſt be 
be, ne execution, By Lord Chancellor Thurlowe,—The queſ- 
N. IV. Q_ 


Fate for the term of gg years, or ſuch term as he ſhould have 
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dere) family ſeat by inheritance from Henry Vernon, his great-grand- 
Sonn father, and that the ſaid leaſehold eſtates had been diſpofed of out 
ſubſe. of the family by the ſaid Edward Vernon, or his repreſentatives, 
ſertle- and were very deſirable to be enjoyed with the reſpondent's ſaid 
xpreſs ſeat; and therefore he requeſted of Lord Edgecumbe, as a matter of 
o pure favour, that a reverſionary leaſe of the ſaid parks on * be granted 
ll paſs to him, to commence on the expiration of the leafe then ſubſiſt- 
Il as 2 ing. With this requeſt Lord Edgecumbe complied ; and accord- 
enant ingly a leaſe of theſe premiſes was granted on 12th of May 175 

"ome t the reſpondent for nine years and a half to commence in Mich. 
e fron 1576, when the term of 63 years, granted by the leaſe of 1678, 
nature would expire: and for this leaſe the reſpondent paid a fine of 
200 J. In the year 1765, the reſpondent preſented a petition to 
Lord Strange, then Chancellor of the Duchy of Lancaſter, praying 
4 grant to him of the ſaid parks and premiſes for ſuch further 
term, as, together with the terms then ſubſiſting, would make up 
11years. And in the years 1766 and 1768, two petitions were 
preſented by the appellant to Lord Strange, praying, that a leaſe 
night be granted to him of the ſaid parks for ten years and a 
la, to commence from the 5th of April 1786, when the leaſe 
tow in queſtion would expire, or for ſuch other term as to his 
brdſhip ſhould ſeem meet. In purſuance of an order made by 
Lord Strange, the matter of theſe petitions, on the part both of 
be appellant and reſpondent, came on to be heard before his 
lrdſhip, in the preſence of counſel for the parties, on the 8th of 
Ari 1768, when his lordſhip declared, that the tenant-right or 
lord's favour of renewal of the leaſe was in the appellant; and 


, to 8 the ſame reſpected the new leaſes pray-d.—In Hilary term 
ing kai 1773, the appellant filed a bill againſt the reſpondent in the Ex- 
1678 erquer, by which he prayed, that the reſpondent might be de- 
r 63 ed a truſtee for him, as to the leaſe granted in 1755, and 


dipht be decreed to aſſign the ſame to the appellant for his own 
tle and benefit; the appellant thereby offering to pay the reſpond- 
at the fine of 200/. and all reaſonable expences incurred in 
Mining that leaſe, together with intereſt for the ſame from 
his deal o reſpeQtive times of payment. And as a ground for ſuch re- 
| the zr the bill charged, that when the ſaid leaſe was obtained, the 


ow, 28 pellant was an infant of ſeven years of age; that the reſpond- 
te, ene had preſented the petition, upon which that leaſe was granted, 
m unti Without the privity of the appellant's mother, in whom the poſ- 
her ſon, bon of the premiſes then was; that no mention was made in 


ol petition, as uſual in ſuch caſes, of any term or intereſt ſub- 
ng in another perſon, nor any notice given to the appellant's 

of the application fox ſuch leaſe, but, on the contrary, the 
le tranſaction was induſtriouſly concealed from her; and that 
= betition for obtaining ſuch leaſe had unduly ſtated, that the 
MPndent would have been entitled to the premiſes, if Edward 
— had not diſpoſed thereof; but the appellant charged, that 
*relpondent was not of kindred to Edward Vernon. To this 


Q 2 bill 


lſmiſſed the reſpondent's petition, but ſuſpended for the preſent 
u proceedings upon the matter of the appellant's petition, ſo far 
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bill the reſpondent filed a demurrer; on the argument of which, 
two of the barons were of opinion, that the demurrer ſhould he 
allowed, and the other two were againſt the allowance of it, 
thinking, that the appellant ought to have the ſatisfaction of ap 
anſwer to the bill, eſpecially to ſuch part thereof as ſought a dif. 
covery of facts. Upon this the reſpondent put in an anſwer, in 


appellant was an infant; and that he did not give notice to the 
appellant's mother, when he applied to Lord Edgecumbe for a gran 
of the leaſe ; but he denied that he had indaftriouſly concealed 
the tranſaction from her, and inſiſted, that he was not in any re- 
ſpe& bound to diſcloſe it to her, or to inform Lord Edgecunks 
that ſhe had at that time any intereſt in the premifes; for that he 
had been informed, and belicved, that until Lord Strange became 
Chancellor of the Duchy, no certain rules had ever obtained with 
reſpect to granting leaſes of Duchy lands ; but that the Chancel- 
lor of the Duchy for the time being had always been uſed to 
grant leaſes of eſtates held thereof to ſuch perſons as he thought 
fit, without regard, and without giving notice to the leſſers or 
tenants in poſſeſſion thereof ; and though the reſpondent believed, 
that previous to the grant of the ſaid leaſe to him, and after his 
perſonal application to Lord Edgecumbe, and his compliance with 
the reſpondent's deſire, a petition had been preſented to L r rene 
Edgecumbe, to the effect ſtated by the appellant, yet that ſuch err of 
tition was prepared as a matter of courſe, and in compliance will. core 
the forms of the office, without the reſpondent's direction or er Hou 
vity, and to the beſt of his remembrance was not ſigned by hin Apain 
and he declared by his anſwer, that he never did aſſert, either ili; heirs 
Lord Edgecumbe, or any other perſon, that he ſhould have be; to b 
entitled to the ſaid leaſchold premiſes, had they not been diſpa de fd 
of by the ſaid Edward Vernon, nor did he obtain the ſaid leaſe e de re 
any ſuch or the like ſuggeſtion, but mgrely as being heir-male rere le 
the ſaid Edward and Henry Vernon, and of the ſenior branch « weſſed i. 
the Vernon family, and in poſſeſſion of the family ſeat and ella: . 
in the neighbourhood of the faid leaſehold premiſes, and 3 for, hi 
matter of friendſhip from Lord Eqdgecumbe, and a favour from 8 7 
crown to the reſpondent, whoſe relation Eduard Vernon, ond 1-- 
ally obtained the grant of the ſaid parks from King Cherie M cafe 


Second in conſideration of many acceptable ſervices, and in pan. c..... 
eicular of money, to a conſiderable amount, advanced to the kat Again 

during his exile at Breda. — Lo this anſwer the appellant Kee, his 
plied, and paſſed publication, but did not examine any witnclen. the live 


— Upon the hearing of the cauſe, Feb. 24th, 1775, the court 2 tby ad 
equally divided, the Lord Chief Baron Smythe and Mr. Baron & ching, 

being of opinion, that the bill ſhould be diſmiſſed; Mr. ich 4 
Perrot and Mr. Baron Burland being of opinion, that the re{pat 
ent ſhould be declared a truſtce of the leaſe in queſtion for 

benefit of the appellant. In conſequence of this equal dine 
che cauſe was to have been heard before the Chancellor and! 
rons of the Exchequer, but before it came on Mr. Baron Feng 
died, and thercſore it was recommended by the court to the par 
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fat the bill ſhould be diſmiſſed without farther argument, in 
order that the appellant might appeal ; and the bill was thereupon 
ordered to be diſmiſſed, but without coſts. Upon the appeal, the 
Lords affirmed the order of diſmiſſal, but without prejudice to 
my application which the appellant had made, or might make, to 
the officers of the crown, as to the manner of their executing, in 
this caſe, the truſt repoſed in them by his Majeſty. 

Where a leſſor has expreſtly covenanted to renew, what ſhall be 


gait he extent of ſuch covenant, whether it ſhall be ſatisfied by the 
ceated WW :for's once renewing, or whether it ſhall amount to an engage- 
2 nent for a perpetual rene wal, is a queſtion, the deciſion of which 
ec 


nuſt depend upon the words in which the covenant may be ex- 
wefſed, and the conduct of the parties, and particular circum- 


ecame BE (:nces of each caſe. | 

& with In a demiſe of corn-mills for 21 years, there was a covenant 
* in the part of the leſſor, that“ if the leſſee, his executors, Qc. 
ned 10 


a ſhould, before the expiration of the term, be minded to renew, 
then, upon application, Sc. the leſſor, his heirs or aſſigns, 
a ſhould grant ſuch further leaſe, as ſhould by the leſſee, his exe- 
i cutors, &c. be deſired, without any fine to be demanded there- 
« fore, and under the ſame rents and covenants only as in the then 


ce win eee.“ The queſtion was, whether there muſt be a covenant 
to Lott renewal again in the ſecond leaſe ? The court of Exchequer 
ſuch peer of opinion, that under the words the ſame rents and covenants, 
ace wit fie covenant for renewal ought to be inſerted ; and on appeal to 
n orf be Houſe of Lords, their decree was affirmed. | 

by him Again, in a leaſe for three lives, the leſſor covenanted, that he, 
either Ma eis, Ec. ſhould and would (in conſideration of a certain 
ave been to be paid to him, c. at Crewe Hall, or at the place where 
diſpose er dad Hall then ſtood, in the name of a fine, for adding one life 
{ leaſe 08: we remaining lives therein before mentioned) execute one or 
r-malc Wore leaſes, under the ſame rents and covenants which were ex- 
1 need in the then leaſe, and fo to continue the retiewing of ſuch 
nd e | 


kl or leaſes to the leſſee or his aſſigns, paying as aforeſaid to the 
ior, his heirs or aſſigns, the ſum before mentioned for ever 
ie ſo added or renewed from time to time. Lord Hardwicke 
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on, orig e this to be a covenant for perpetual renewal, and decreed a 


ev leaſe to be granted to the aſſignee of the original lefſee with 
cccnant inſerted in it to that effect. 
o the Agen, in ſuch a leaſe, the leſſor had covenanted, that if the 


eu e, his heirs, Oc. ſhould be minded, upon the falling in of any 
7 WINE che lives, to ſurrender the demiſe and take a new leaſe ; and 
court 1 ®y add a new life to the then two in being in lieu of the life 
hw ® ding, that he, the leſſor, his heirs, &c. upon payment of ſo 


ll them ſo dying, would 2 a new leaſe for the lives of the 


lion a” b perſons named in the former leaſe, and of ſuch other perſon, 
| - nn * leſee, his heirs, c. ſhould nominate in lieu of the per- 
lor by? a amed in the preceding leaſe, as the ſame ſhould reſpectively 
aro 


* W under the ſame rents and covenants. There had been ſucceſſive 
che f *wal from the time of the firſt leaſe; and in every leaſe the like 
Q3 


covenant 


dach for every life ſo to be added, in lieu of the life of every 
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covenant for renexval had been inſerted. The court of King's Bench 
held, that the leſſors, by their own as had conſtrued this to be x 


covenant for perpetual renewal. +» 


But where a leſſor covenanted to renew the leaſe at the ſame 
rents and upon the ſame covenants on the requeſt of the leſſee 
within the term, Lord Macclegield held, that though the new 
leaſe was to be made on the ſame covenants, yet that ſhould no 
take in the covenant for the renewing of the new leaſe, foraſmuch 


25 then the leaſe would never be at an end. 


So, where in a leaſe for years determinable upon lives, the cs. 
venant was, that the leſſor would, upon the death of any of the 
appointees (by name), add a new third life upon payment of 209/, 
within ſix months; or upon the death of two of them (by name) 
within ſix months add two new lives upon payment of 5901.; or 
upen the death of all of them (by name) would, upon payment 
of 1150/. make a new leaſe or grant for any three new lives to 
be nominated and appointed by the leſſee, his executors, &c. for 
the like term as was thereby demiſed, at and under the like rent 
covenants, and agreements therein contained ; Lord Camden was f 
opinion, that the leſſors were not under any obligation to grant 
any farther leaſe than for three lives only, and that the lefſee wa 
not entitled to have any covenants inſerted for a farther renewal; 
the words of the covenant not requiring the leſſor to grant a new 
leaſe, but upon the death of ſome one of the perſons named in 
that leaſe, and when they were all dead, no further renewal could 


be claimed. 


So, under a covenant in a leaſe for 21 years, that the leſſor, 
his executors, c. would, at the end and determination of the 
ſaid term of 21 years, execute a new leaſe of the demiſed pre: 
miſes, for the ſurther term of ſeven years, to commence from the 


end of the ſaid term of 21 years, thereby demiſed, ſubject to tt 


ſame rents, and purſuant to the ſame exceptions, covenants, gers 


tions, conditions, and agreements in all reſpecte, as were in and by f 


then granted indenture of leaſe mentioned and expreſſed, in cale the 


leflee, his executors, Qc. ſhould defire the ſame ; the leſſee, his 
executors, &c. firſt giving twelve months notice in writing to the 
leſſor, his heirs or aſſigns, of his or their defiring ſuch farther 
term of years as aforeſaid ; Lord Thurlowe held the leflee entitled 
to a leaſe for ſeven years only, it appearing that the leſſee himſelf 
had put that conſtruction upon it. 

Sir A. Langford Bart. being ſeiſed in fee of ſeveral farms and 
lands in the county of Meath, on the 22d of March 1697, demiſed 
the ſame to John Charles, his heirs, executors, adminiſtrators, ab 
aſſigns, during the lives of Alice Charles his wife, Richard (bark 
their eldeſt ſon, and John Ward, and the longeſt liver of them, 2 
the rent of 366 /., payable half-yearly, with the following claulcs 
of renewal, viz. „ That if the ſaid John Charles, his heirs, exe 
« cutors, adminiſtrators, and aſſigns, within one full year nerd 
te after the deceaſe of any of the ſaid perſons, for whoſe lives the 
« preſent demiſe and leale is taken, ſhall pay 100 J. of good ani 
ac lawful money, within the like ſpace aud time next 2 
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« deceaſe as aforeſaid, by way of fine, to the ſaid Sir A. 
« f;rd, his heirs and aſſigns, he the ſaid Sir A. Langford, his heirs 
«or aſſigns, to whom ſuch payment of 100 f. ſhall be made as 
« zforefaid, having then the immediate inheritance of the ſaid 
A ]ands and premiſes, and ſuch perſon or perſons that ſhall make 
« ſuch payment of the ſum of 100 J. by way of fine, then having 
« two lives {till in being, and undetermined of this demiſe z and 
« the faid perſon or perſons then paying the ſum of 100 J. by wa 
« of fine as aforeſaid, then likewiſe tendering to the ſaid Sir 4. 
I., his heirs and aſſigns, having the immediate inheritance of 
« the ſaid lands and premiſes, a pair of deeds of indenture of 
6 leaſe, fairly drawn and ingroſſed on parchment, purporting a 
& deed of all and ſingular the ſaid lands and premiſes, for the ſaid 
« two ſurviving lives, mentioned and contained in thefe preſents, 
« nd for the life of ſuch other perſon as ſhall be nominated and 
appointed by ſuch perſon and perſons, paying ſuch ſum of 
« 100]. by way of fine, and for the natural life of the longeſt. 
Auer of them, and under ſuch reſervations of rent, covenants, 
« conditions, agreements, and clauſes of renewal, as in the ſaid 
« indented deeds are ſpecified and contained that then, and in 
# {uch caſe, he the ſaid Sir A. L., his heirs or aſſigns, having the 
immediate inheritance of the ſaid lands and premiſes, and hav- 
ing received the ſaid fine of 100 /., ſhall ſeal, deliver, and per- 
ect ſuch new indenture of leaſe, ſo to be preſented as aforeſaid. 
« Provided, that the perſon or perſons paying the 100 J. fine 
& 4 aforeſaid ſhall, at the ſame time, deliver and perfect, as his 
d and deed, a counter-part of ſuch new indenture of leaſe, 
nd make ſufficient ſurrender of the remaining intereſt hereby 
granted, and deliver up this preſent indenture to be cancelled, 
@ And it is further concluded and agreed by and between the ſaid 
parties to the ſaid indented deed, that the ſaid Sir A. L., his 
* hcirs and aſſigns, having the immediate inheritance of the ſaid 
* nds and premiſes, ſhall, from time to time, and at all times 
for ever hereafter, make all ſuch further and other renewals 
nd leaſes of the ſaid lands and premiſes, unto the ſaid John 
* Charles, his executors, adminiſtrators, and aſſigns, for three 
* lives, viz, the two remaining lives, and one other life to be no- 
" minated, at and under the reſeryations of rents, covenants, con- 
tions, agreements, and clauſes of renewal, as in the ſaid in- 
* dented deed are ſpecified and contained. —Provided, that the 
| pe requiring ſuch renewal pay unto the-ſaid Sir A. L., his 
* texrs or alſigns, having the immediate inheritance of the ſaid 
* lands and premiſes, the ſum of 1001, by way of fine, for every 
ud each renewal, within the year next after the deceaſe of 
"ach of the ſaid lives reſpectively. And provided, that all 
* former leaſes thereof be then ſufhciently ſurrendered and can- 
felled.” There was no covenant on the part of the leſſee. ta 
BJ the fine on renewal, or to accept a new leaſe tatiet quoties : nor 
"any fine paid on the execution of this leaſe, Fohn Charles 
Mered and had poſſeſſion under the leaſe. On the gth of March 
"11% Alice Charles, one of the ceftuy que vies, died, but no appli- 
N + cation 
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cation was made for a renewal within the year, or for many ye 
afterwards, though the leſſee was frequently preſſed by Sir A. I, 
to clear his arrears of rent, and take a renewal. In 1916 K. 
A. I. died, having deviſed the eſtate to his nephew Hercules Run. 
ley, the reſpondent's late father. In 1719 the leſſee John Chark 
firſt made application for a renewal of the leaſe, and he then ten. 
dered to Mr. Rowley 100 J. as a fine for the renewal, with interef 
from the gth of March 1711, being after Alice Charles the fy 
que vie s death, together with a further 100 J. for a ſecond renew, 
(upon a ſuppoſition that if the leaſe had been regularly renewel 
on the gth March 1711, and a life then inſerted, ſuch life wollt 
have ſubſiſted no longer than ſeven years,) and intereſt alſo upon 
that laſt ſum. He at the ſame time tendered a pair of leaſes, pu- 
porting a renewal for the life of Thomas Hendrick in the room e 
Alice Charles. Theſe tenders being refuſed, and the renewal de- 
nied, John Charles immediately filed a bill againſt Mr. Rowly in 
the court of Exchequer in Ireland, inter alia, to compel him tq 
renew. By a decree of that court of the 21ſt February 1723; 
this bill, ſo far as it related to a renewal of the leaſe, was dil 
miſſed. No motion was made to re-hear the cauſe ; nor was there 
any attempt to reverſe the decree. In 1746 Richard Charles, and 
ther of the ce/iuy que vies named in the leaſe, died, and within 

few days of the expiration of the year after his death, a propel; 
was made to the reſpondent on the behalf of the appellant, whe 
was the grandſon of John Charles the original leſſee, and entitle 
to an eſtate-tail in this leaſehold eſtate under his will, for a * 
newal. This propoſal the reſpondent refuſed to accede to, 


apprehending from it that the appellant intended to purſue hi 
claim to renewal, and being defirous that ſuch claim ſhould v 
brought to an early deciſion, he wrote to the appellant, offeringt 
do every reaſonable act to contribute to bring the matter to a col 
cluſion with all poſſible diſpatch. The appellant, however, 
quieſced above fix years longer, till 17th September 1754, when 

filed a bill in nature of a bill of revivor of the ſuit which had ber 


diſmifſed in 1723. But this bill, after ſeveral amendments an 
demurrers, was diſmiſſed at the appellant's own requeſt in Trm 
term 1759; and in the Michaelmas term following he filed anothe 
bill as a new original bill, praying, that the reſpondent might1 
compelled to renew the leaſe of the premiſes, by executing an 
l eaſe thereof for the lives of the ſaid Fohn Ward, his preſent M 
jeſty, and the duke of Jork, with ſuch reſervations, condition 
covenants, clauſes, and agreements as ſpecified in the leaſe mad 
to — Charles, upon the appellant's making ſuch compenſati 
or tatisfaCtion to him for the ſame as to the court ſhould ſeem fu 
and equitable; and that the appellant might have an allowatt 
for the coſts and expences ſuſtained by John Charles, and mt 
be quieted in the poſſeſſion of the lands; and that the reſpondel 
might be enjoined from proceeding at law concerning the premn 
till the hearing. To fo much of this bill as ſought a renewal 

the leaſe ; that the appellant might be quieted in the poſſeſſion ( 
the premiſes; and the reſpondent be enjoined from p * 
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kw; or a diſcovery of ſuch matters as were, or might have been 
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TT i iſue in the former cauſe, on certain particulars, which were 
6 $ WY ;tcrwards anſwered, the reſpondent pleaded in bar the former 
; Row- Ml and decree in the court of Exchequer in *! and 1723. 
Charly WY This plea came on to be argued before the court of Exchequer on 
-n ted. 20th December 1763, when the court allowed the plea, but with» 
eres WY cur prejudice to ſuch other methods of proceeding as the appellant 


night be adviſed to take, in order to obtain the relief ſought by his 
ill, This order however was reverſed by the Houſe of Lords in 
gland, and the plea was directed to ſtand for an anſwer, with li- 


E ceſtuy 
ne wil, 
ene wel 


wollt berty to except and to ſave the benefit thereof to the hearing. On 

ſo upon de 20th of May 1765 Jobn Ward, the laſt cefluy que vie, died, and 

es, pu. de bill being amended in order to put that in iſſue, the cauſe came 

oom 0 on to be heard on the 12th of Nowember 1772, when it was decreed 

wal de WY che court of Exchequer that the bill ſhould be diſmiſſed, but 

ley in without colts, From this decree the appellant appealed to the Apr. 14th, 
him u Houſe of Lords, where it was affirmed. | 1764. 


By articles in writing of 4th October 1734, James Hamilton de- Kane v. 


192% 
1 niled to Guſtavus Hamilton the reſpondent's father, lands and mills Hamilton, 
45 therein che county of Monaghan, to hold for the lives of the faid Gufta- — 4. 
ler, and wr Hamilton and his two eldeſt ſons, the reſpondent and George Lords, 
within Hamilton, and the ſurvivor of them, at the yearly rents therein 776. 
propel nentioned, which the ſaid Giſtavus covenanted to pay: and it was 


nt, wall ed, that leaſes ſhould be perfected at the requeſt of either 


entity, containing a covenant of re-entry and diſtreſs, as alſo a co- 
or a f rene aal for ever, paying half a year's rent as a fine in fix 
+ to, b wnths after the fall of every life then named, and thereafter to be 
urſue bil . At the time when this demiſe was made, the fee of James 
hould bill ns eſtate was in fact in Nathaniel Kane; a mortgagee of 


to whom it had been conveyed abſolutely, by under-tenant leaſe 
ad releaſe in 1729: but Mr. Kane had permitted Mr. James 
fenilten to continue in poſſeſſion of it, and verbally promiſed to 
konvey it to him, upon his re-payment of the purchaſe - money 
w intereſt within five or ſix years. Mr. F. H. however, not 
mung re- paid the money within that time, Mr. Kane entered into 


Fering tt 
to a con 
ever, 1 
when 
had beet 
1ents an 


in Trim aiſefion, and ſhortly afterwards applied to G. H. to attorn 
d anothe nt. In anſwer to this application G. H. ſaid, that the rent 
might M too high, and that he would give up the lands unleſs Mr. X. 
ing a be them to him at a lower rent. Mr. X. thereupon conſented to 
efent m der the yearly value of the lands to the conſideration of two 
ondition ons, who valued them at 30. a year; in conſequence of ; 
eaſe, mad Mich Mr. K. conſented to G. 's continuing tenant at will at that 
apenſata rn. About the year 1752, G. H. being in arrear for the rent of 
deem jo fd premiſes, requeſted Mr. K. to take them off his hands, 
aon wü to forgive him the arrears; upon which Mr. X. directed his 
and mie "i, 7% Speer, to conclude this buſineſs with G. H. on his 
reſpond" terms, Speer and Hamilton accordingly ſettled matters be- 
e premium been themſelves, and the latter, about November 1752, gave up 
renewal Poſſeſſion of the lands to Mr. K., either by a formal ſurrender, 
offe (ſon 7 ſume writing purporting in ſubſtance to be a ſurrender, of 


ceeding 


s Veer ſoon after informed Mr. K., who reſted ſatisfied with 


4 his 
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his account of the tranſaction without making any further inquiry 


Soon after this, G. H. came to England, where he reſided rl 
Auguſt 1755, when he died inteſtate, leaving the reſpondent his 
eldeſt ſon and heir. In 1757 Mr. Kane died, and the appellant 
his ſon and heir entered, and continued in quiet poſſeſſion of the 
premiſes from that time till the year 1763, when the reſpondent 
applied to him for a renewal of the leaſe, purſuant to the article, 
This being the firſt intimation the reſpondent received of the arti 
cles, or that any perſon claimed any intereſt in the eſtate under 
G. H. he communicated the fame to his agent Edmund Weld in 
Ireland, he being himſelf at that time in England, and directed hin 


to make ſtrict inquiry into the reſpondent's claim. Weld accord. 


Feb. 7th, 
1776. 


Bateman v. 
Murray, 
Caſes in the 
Houſe of 
Lords,1779. 


ingly wrote to Speer, informing him of the claim and received 
an anſwer from him, in which he ſtated, that G. H. had made 
an actual ſurrender of the leaſe, which; he (Speer) had given to 
Mr. Kane, and that he (Speer) had another aCtual ſurrender of it 
to Mr. K. A copy of this letter was ſent by the appellant to the 
reſpondent, who never made any further claim during Speer's life, 
but ſoon after his death he filed a bill againſt the reſpondent in 
the Exchequer, praying to be reſtored to the poſſeſſion of the pr. 
miles, and that the appellant might be obliged to perfect leaſes 
thereof to him, SES for ever, at the yearly rent of 36/., and 
to account with him for the rents and profits ſince the death of 
G. H., and pay him what ſhould appear to be due on ſuch ac 


count. The reſpondent having put in his anſwer, and iſſue being 


joined, the appellant filed a croſs bill, praying that the reſpond: 
ent in the original bill might ſearch the papers, books, and entries 
of the ſaid Guſtavus Hamilton, and if there was any copy or entry 
of the ſaid ſurrender, or any letter or acknowledgment from the 
appellant of his acceptance thereof, or relative thereto, that he 
might ſet forth the ſame in hzc verba, and might bring the ſame 
into court. It appeared, and was ſo admitted by the reſpondents 
anſwer to the croſs bill, that upon the death of George Hamilta 


one of the ce/ſ/uy que vies, in 1747, no application was made to 


Mr. X. for a renewal, nor was any ſtep taken to enforce a ſpect 
fick execution of the articles, or to have a life inſerted in l 
ſtead. It was alſo admitted by the reſpondent in his anſwer, ti 
the great riſe in the value of lands in Jreland ſince the year 175? 
was the main inducement with him to attempt the recovery of tht 
oſſeſſion of this eſtate, But the reſpondent ſaid, that he bad 
— informed by G. H. that he never had made any ſurrender 0 


the leaſe; in anſwer to which the appellant offered in eviden 
ſeveral letters of Speer to prove the fact of ſurrender; but thel 
letters the court rejected, and decreed, that the reſpondent & 
entitled to a leaſe FA three lives renewable for ever, and diſmiſſe 
the croſs bill with coſts. Upon appeal to the Houſe of Lords! 


England, this decree was reverſed, and the reſpondent's origi 
bill was diſmiſſed. | | "4 

Edward Edwards being ſeiſed in fee of the manor of Hf 
and the lands therein compriſed, ſituate in the county of Tyrone 


by indenture bearing date the 28th October 1685, gave, var 


ent 
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complying with this application, the counteſs brought an ejea 
ment, in Zafter term 1763, for the recovery of the iſes i 
queſtion; upon which, before any judgment was obtained, te 
feſponderits in June 1765 filed their bill in the court of Chan 
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in Treland againſt the appellants, RATING, That ſhe might by * ie, 2 
compelled to execute a new leaſe of the premiſes in queſtion if the 
purſuant to the covenant for renewal in the ſaid original in vithi 
denture of October 1685, under the rents and with the covenant lie, c 
in the ſaid indenture contained; and that ſhe might be reſtraine the e 
in the mean time by injunction from proceeding in the ſaid ejed. be {a 
ment. The appellant, Lady Roſs, by her anſwer inſiſted, that the lad p 
reſpondents were not entitled to a renewal upon two en 
the one was, an agreement made between James and George Iu be fa 
ray with her father Hugh Edwards, and in part carried into erte N ade 
tion, for the purchaſe of their intereſt in the premiſes ; the oth 9e 
was, that neither George Murray nor the plaintiffs had compi *'* 
with the terms of the covenant for renewal, by not paying a ' the fa 
tendering the fine within three months after the death of th gl 
lives. Iſſue being joined, ſeveral witneſſes were examined e 
euch fide. The cauſe came on to be heard before the Chancella = 
of Ireland on the 20th of July 1772, when the following iſſue ral 


were directed to be tried, viz. Whether any, and what agree 
ment was entered into by the ſaid James or George Murray tor 
fale of their intereſt in the ſaid lands, and of the ſaid leaſe thereof! 


the lives 


teſted on the ground of laches in e. neglected to renew; bu 


111 


terer. 20th July 1772, the appellants appealed to the Houſe of Lords! 


Gal, though England; when their lordſhips were pleaſed to order and adjud 
perfetly that the decrees be reverſed, and the reſpondents bill diſmiſſed 
onan 
to Engliſh principles, gave great diſſatisfaction, and occafioned conſiderable alarm in Ireland. It u 
to claſh with a'local equity, the old equity of that kingdom, where theſe leaſes were conſidered on bach p 
as a kind of inheritance; where'they bad been ets ms! ſoon after the country was recovering 
convulſions of the gteat rebellion in the laſt century, for the purpoſe of raifing'an uſeful and report 
tenantry, and the improvement of agriculture, and where, upon that policy; they had ever beef! * 
and preſerved by the courts of equity, whoſe practice it had invariably been, to fill up. che s 
the tenant's neglect to renew, provided there was one life fill ſubſſting, that is, provided there 
legal eſtate for the equity to attach upon. In conſequence therefore of this alarm, an act was 
the 19th and 20th of the King, c. 30. which revives the eld equity, and provides, that in , 
mere neglect, where no fraud appears to have been intended, no dereliction on the part of the 2. 10 
neglecting or refuſing to renew after the landlord has demanded the fine, courts of equity Wa 
upon an adequate ation being made. See Vernon and Scriven's Reports of Caſts in 
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a leaſe granted in 1739, by the mayor and burgeſſes of Bayley v. 
. fer for *. | Pris Bei Oh on he lives, there was — 
" enant on the part of the leſſors, “ that they and their ſuc- Leomintter, 

& ceſors, when and as often as either of the ſaĩd three lives ſhould 3 Br. Ch. 

; die, and there ſhould be only two lives remaining in the premiſes, Rep · 329 
{ the leſſee, her executors, adminiſtrators, or aſſigns, ſhould, 
within the ſpace of fix months next enſuing the deceaſe of ſuch 
life, or at the firſt or ſecond chamber which ſhall be held after 
the expiration of the ſaid fix months, apply for a new leaſe of 
the ſaid premiſes, and pay a fine of 4 J. for a new leaſe of the 


nal i 
venants 


{trained 


*. lud premiſes, and pay the ſum of 47. to the bailiff, c. with 
maſks i {x months intereſt for the ſaid 4 /., after the rate of 5 J. per cent, 
0 e bid bailiff, Ge. ſhould add a third life in the ſaid premiſes, 


' and grant to her or them a new leaſe of the ſaid premiſes for 
90 years, to commence from the time of ſuch payment, if the 
' two other lives, and ſuch other life as ſhould be nominated b 


ed i the ſaid lefſee, her executors, Oc. or either of them, ſhould 

"of th ap bi under the like rents, coyenants, and agreements, and 
ned oi the ſeveral uſes and truſts therein before declared, and ſa 
cel" time te time ever after, as often as the caſe ſhould ſo haps 


pen.“ There were ſeveral renewals of this leaſe on account of 
* e death of the cefluy que vies : the laſt was in the year 1763, and 
fn * tte lives for which the leaſe was then granted, were Adam Ward 
wd Mercy his wile, and the plaintiff's. In 1764 Adam Ward 
bined for a valuable conſideration the beneficial intereſt in the 
leaſe to the plaintiff, who entered under ſuch aſſignment. Adam 
be ig ard died in 1781 and his wife in 1789, and ſoon after her 
bah, the plaintiff applied to the corporation for a new leaſe, 
„ cenie to pay them 47. with intereſt from the death of Adam 
was confi and alſo 4 /. as a fine for renewal, on the death of Mercy 
Yard, and a further ſum of 4 /, upon a ſuppoſition, that if plain» 
lad renewed the leaſe on the death of Adam Ward, by putting 
f the l mother life, ſuch other life might have fallen in between the 
1 deeds ef Adam Ward and Mary Ward. This the corporation re- 
ed, inſiſting, that no application having been made to renew 
nd dui the falling in of the ſecond life, they were nat bound to renew 
- order e the terms of the covenant, but were at liberty to impoſe ſuch 
F Lords they pleaſed. It was contended on the part of the Jlaine 
W, that, although the covenant was only to renew on the alling 
mite ene life, yet the ſpirit of the covenant extended to the caſe 
mo lives falling in: that the caſe lay in compenſation, and 
Wt no forfeiture is to be incurred when compenſation can be 
ering fron Wi But Lord Chancellor ſaid, the caſes upon 1riſ6 leaſes in 
and reſt ſe Houſe of Lords went the whole length of this cafe ; that the 
AN Pantif was not bound to renew upon the falling in of one life ; 
led there v. K dad his election whether to renew or not, and has made that 
aan; the corporation therefore are not bound now to renew, 
= las been determined over and over in the Iriſb caſes, 
10 % lonexer, where a compenſation can be made, where the 
urs neglect can be reaſonably accounted for, it is the genera) 
| diſpoſition 


A 


— — 
K. ET 


PR 
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Sweet Vs 
Ander ſon, 
z Br. P. C. 


$30 


| diſpoſition of courts of equity to relieve in a lapſe of this li, 


Chief Baron Gilbert was, by allowing the leſſor ſeptennial fines 


Leaſes and Terms for Hears, 
cord! 
leaſe 


cordi 
the: 


The meaſure of compenſation introduced in Ireland by the Lon 


that is, by giving him a fine for every ſeven years which ha 


lapſed ſince the fall of a life, and intereſt upon each fine from 0 * 
time of its being ſuppoſed to have accrued due, calculating fm 440 
the probabilities of human life, that if another life had been added . 
at the regular period of renewal, the duration of ſuch life woul * P 
not have exceeded the term of ſeven years. This was firlt don uy 
in one of the Duke of Ormond's leaſes : the Duke had granted . 
leaſe in 1697 for the lives of the leſſee, and his nephew Joby 4 X 
derſon, and V. B., and of the ſurvivor, and had covenantr . 
« that as often as any of the lives ſhould happen to fail, he woul - rh 
« at the requeſt of the leſſee, his heirs or aſſigns, and wa * 
cc payment of all rents of the ſaid premiſes, that ſhould be the 1 
4% in arrear; and advancing and paying, by way of fine, witl 2 
tc twelve calendar months next after the death of each life, 16 , of 
« 138. 4d., renew, and make a new leaſe of the ſaid an = 
tc lands, Sc. to the leſſee, his heirs and aſſigns, at and under th rg 
& yearly rent and reſervations, and with the covenants, condition 2 
cc and proviſos contained in the ſaid leaſe ; with the like cla = 
cc for being diſpuniſhable of waſte, and the like covenant for re * 
vc ne wal of ſuch two lives, as ſhould be then in being, and alſo f * 
& one other life, to be added in the place and room of ſuch of np 
& three lives as ſhould, from time to time, happen to fail. In * 
& vided, that, if when ſuch new leaſe or renewal was to be mai he 
& more than one of the ceſtuy que vies beforementioned _ tires 
ie dead, there ſhould be named in ſuch leaſe ſo many other Ine * 
4c in their ſtead; and there ſhould be paid to the perſon renefvi U. : 
cc a fine, of the value aforeſaid; for each of the ſaid ceff * r . 
« who ſhould be dead at the time of ſuch renewal. e ell * 
himſelf died in 1714, and upon his death the reſpondent, v "—"_a 
was the deviſee of this eſtate, applied to the A 4 * 
had purchaſed the Duke of Ormond 's reverſionary intere 1 That 
a renewal of the leaſe, and that another life might be in py "ney 
in the room of that which had dropped; and at the fame * Abe. 
tendered the fine of 16/7. 135. 4 d., all rent and _ ton the 
diſcharged ; but the appellant refuſed to renew, * Wy rc pur 
ohn Anderſon, one of the cęſluy que vies, had been : pets: — 
. ever ſince the year 1697, and therefore muſt - p „ pup 
to be dead, and that no tender of a fine for 5 ＋ . 
made within twelve calendar months after his ab od W oy 
ſpondent had loſt his right of renewal. The — 8 ee 
upon filed his bill in the court of Exchequer to oblige ng. Wir; 
to renew the leaſe by inſerting a new life in the ay ; 
leſſee's: but it appearing that John Anderſon, the _ 1 3 
vie, had been a long time abſent from JFeland, and ther 1 22 
: is being ali | red the bill t 
poſitive proof of his being alive, the court orde ne af" aber: 
amended by inſerting a tender of the fine for the ſecond We 5 


LY 


, 1s bill a 
the reſpondent having made ſuch tender, and amended — 


WE, 
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cordingly, they decreed the appellant to renew, and make a dec 
Teaſe to the reſpondent for the lives named in the bill, and ac- 
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s kin 


* cording to the covenant in the leaſe, on the reſpondent's paying 

ich by the appellant 16 J. 13 5. 4d., with intereſt from the 1yth Fly. 

rom th 1704; another ſum of 167. 13s. 4d., with intereſt from the 

Ny fron gth of July 1711; another ſum of 161. 13s. 4d., and intereſt 

na fron the roth Jy 1718; and on the reſpondent's alſo paying to 

e bade appellant the ſum of 161. 13s. 4 d., being the fine due on 

{+ de death of the leſſee; and all rents in arrear, duties, We. pur- 

anted ſuant to the leaſe. And this decree, upon appeal to the Houle of 

fobn 4 Lords, was aſſirmed. : | | 
ohne] A leaſe was granted for 21 years, under the yearly rent of 1/. Rawftorne 


with a covenant on the part of the leflor to renew before the end * Bentieys 
of the term for 21 years, and to renew from the end of ſuch pn — 
term for 21, 21, and 15 years more, making in the whole a term 
of 9g years. It was in effect, and ſo underſtood by the parties 
to be, a leaſe for 99 years, but the eſtate being copyhold holden 
of a manor in which no leaſe could be granted for more than 
u years, this mode was neceſſarily adopted in order to avoid a 


forfeiture, At the expiration of the firſt term, there being an 


je woult 


ndition 


de du wer of rent due, and no application made for a renewal, the 
+ for oy erccutor of the deviſee of the leſſor brought an ejectment, and 
gained judgment and poſſeſſion. But as when this ejectment 
chan brought, the leſſee was under difficulties, he being then a bank- 
51. t; as it did not appear that there was not a ſufficient diſtreſs 
be men the premiſes; as on the contrary it appeared, that the leſ- 
ould U © bad laid out a large ſum of money upon them; as it was alſo ; 
ther nem” eridence, that the perſon to whom the leflee had mortgaged 


dem, had endeavoured to ſtop the ſuit, by a treaty for a new 
kale, which had been refuſed ; as the covenant did not expreſsly 
kquire any requeſt from the leſſee for further terms ;—under all 
lteſe circumſtances, the Maſter of the Rolls held the leſſee en- 
led to renewal on payment of the arrears of rent with intereſt, 


renewil 
ry que vi 
lie lefle 
lent, v 
lant, V 


tereſt, r the colts both at law and in equity. 

e inſene e That this indulgence in the courts of equity in the caſe of a 

ſame tit knant's neglecting to renew, is not of modern date, and that it 

ears bei th been long ago carried to a conſiderable extent, will appear 

fling fl wm the caſe immediately following, but which is cited for ano- 

ſent fro ler purpoſe. | 

. preſume A court of equity in decreeing a renewal, will not always ad- 

aving bee tre to the literal import of the clauſe upon which ſuch renewal 

e, the k(irected to be granted, but will regulate the term according to 

ent ther Mt it conceives to be the {pirit and ſound reaſon of the clauſe ; 

e appel A the following caſes. An eſtate was deviſed for the purpoſe of Watſon v. 
om of ing an hoſpital : the truſtees procured letters-patent for that Hinfworh 
22 Aupode, with power for them to make orders and conſtitutions > 
e being prernng the hoſpital z under which they ordained, that no 

e bill to! could be made tor above 21 years, the rent not to be raiſed, 

4 life; Wt aboye three years rent to be taken for a fine, or greſſom. The 


his hill 


| was Criginally leaſed at 120 J. per ann. On a bill by the 
cordug 


Maſter 


_— 
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Maſter and Hoſpital, Sir Edw. Phillips decreed the leſſee to enjof, W. 
aying 120 J. per ann. and afterwards the caſe was heard again by 

d Elleſmere, and although the leaſe was long before expired, page 
his lordſhip decreed the leſſee to account at 120 J. per ann. only, pe 
and to have a new leaſe for 21 years at that rent, notwithſtanding A 
it appeared the eſtate was, by the tenant's improvements, then 
worth 250/. per ann. In 1663 it was decreed again by Lon Up 
Clarendon, aſſiſted by Hide, C. J. and Hale, C. B. that the lea, yences 
having been ſome time expired, the tenant ſhould account from n the 
the expiration of the leaſe, at 120 J. per ann. and that he ſhould ne o. 
have a new leaſe on reaſonable terms, and recommended it to the lie pa) 
Archbiſhop of York, to call the parties before him, and to cenie rc: 
what terms were thought reaſonable for a leaſe, who certified pro 


hoſpital had agreed to accept a fine of 100/. and 120 J. per mtl 
The preſent tenant having purchaſed the leaſe, and laid out a c- 
ſiderable ſum in improvements, filed a bill for renewal. -L ile © 
Chancellor The conſtitution that the rent ſhould not be rait. 


is juſt and charitable, for the encouragement of the tenant to in-, 
yu the eſtate; and he ought to find a benefit in it; and pe. 

oſpital will alſo find an advantage in having the rent well ſecumi 3: 
by an eſtate of greater value and conſtantly paid. But the rule ts, 
conſtitution is not to be followed according to the letter, that en 
more rent is to be taken than what was at firſt reſerved ; but e 


times alter, and the price of proviſions, c. increaſes, ſo the ren"! it 
ought to be raiſed, in proportion. The tenant is entitled to a 
neficial leaſe, but not at any certain rent: the conſtitution is not res of 
to be regarded in the letter, but in the reaſon of it. His lord, | 
therefore referred it to the Maſter to certify the value of what h t: 
been laid out in improvements, and when that was aſcertained, N "1 
referred it to the Archbiſhop of York, to certify what fine and whit l, tha 
rent he thought reaſonable. if 2 pe; 
Attorney- So, where a decree had been made by the Lord Coventry, 232 r: 


I actu 


— „granting a leaſe of charity lands to J. S. (who had been at grea 
= — 746, EXPEnce in recovering them) for gg years, determinable upon live Ie. 40, 
at the rent of one third of the then improved value, to be tenen. 
able from time to time for ever without fine according to the 13 « 
lue of the lands ſettled by a commiſſion of ſurvey directed by ti 
court for that purpoſe ; it was decreed, that the leaſe ſhould 
renewed toties quoties without fine, but that the rent was not * 
be computed according to the value of the land at the time of 0 
decree, but according to the real improved value of the eſtat 
the time of every renewal. 5 
In mortgages and ſettlements of leaſes of this kind, it is uſus 
to inſert proviſions for renewal. In mortgages, there is genen 
an agreement, that if the mortgagor neglects to renew, it l 
be lawful for the mortgagee to renew, and that the fane 1 
charges of renewal, ſhall be a charge upon the premiſes, and be 
intereſt. In ſettlements, there ſhould be a power authorizing 
truſtees, from time to time, to renew the leaſes, and for that pi 
pole, to raiſe money by mortgage. When 


* 
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enjoy, Where ſuch a proviſion is not inſerted in a mortgage, the mort- Manlove 
zUn by rec cannot indeed compel the mortgagor to renew, but he may bh way . 
xpired, WW |} it himſelf, and the money which he may ſo lay out ſhall be Lucam > 
r only, dec to the principal of the mortgage, and carry intereſt, Martins, | 
3, * 8 =} Will. 34» by C. 
y Lond Upon the omiſſion of ſuch a proviſion in a ſettlement, the ex- 

e leaſe, jences of renewal are to be borne by the ſeveral perſons intereſted 

it from 1 the eſtate in proportion to their reſpective intereſts. . The old 2 Vez. 42g. 
> ſhould wle of aſcertaining this proportion was by making the tenant for r= 
t to the WW ii: pay one-third of the expence or keep down the intereſt, and Rep. 244. 
) certify de remainder-man the other two-thirds, This rule perhaps may 2Vern. 666. 


2 Vez. 429. 


proper where the nature of the eſtate, the will of the teſtator, Ve. Jus 


per ann the circumſtances of the caſe compel a renewal; but as a ge- 652. 
t 2 con- al rule, it would frequently be wrong: for ſuppoſe the de- 
Loo or grantee for life to be one of the perſons upon whoſe life 

e mile le ctate is holden, and a renewal to be made by him; in this 


aſe, as there is no obligation upon him to renew, as the law will 


it to in- | 
wot permit him to renew but on the truſts of the ſettlement, 


| ſecured nd as he cannot poſſibly in any way enlarge his own in- 
e rule oF: ts, the fine and expence of the renewal muſt, in juſtice, be 
chat entirely by the remainder-man. This is evidently the caſe, 


were the deviſee for life has the legal eſtate, and it ſhould ſeem, 

the tu it is the fame, where he is a ce//uy que truſt, Suppoſe again, 

n eltare of limited duration, as an eſtate for years, or for the 

on is not of firangers, to be limited to one for life, without any obli- 

gion upon him to renew; if ſuch a perſon renew, it is manifeſt, 

lat the contribution of a third muſt, in moſt caſes, be very unfair 
ained, Ed vnequal. The true rule therefore in ſuch cafe muſt evidently Addis v. 


and wt de, that the proportion follow the benefit ; that the contribution Cm 
& 2 perſon having ſuch limited intereſt in the eſtate, and volun- 450. Night- 
entry, fl mu renewing, ſhall only be in proportion to the benefit which * v. 
F ; . wſon 
\ at gred |: actually derives from ſuch renewal. ] 4 3 it 
pon 5 440. Stone v. Theed, 2 Br Ch. Rep. 243. If the eſtate be charged with annuities, the annui- 
de rener * ue not dound tg contribute to the expence of renewal, Maxwell v. Aſhe, Nov. 6, 1752. 1 Bro 
62), 44 1 : 0 . 
to the 1 ) *. ae Eames ie 
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Legacies and Deviles, 


WILL and teſtament may be conſidered in two very dif 

[ A tinct lights according to the different ſubjects upon which 

it operates, either as it diſpoſes of real, or of perſonal property, 

A will of lands is a conveyance or donation mortis cauſd, a limits 

ation of the teſtator's eſtate by a revocable act: it conſtitutes n 

heir, creates no repreſentation, but paſſes the eſtate merely of it 

ſelf without any further act. On the contrary, the conſtituti 

Domat, lib. of an heir is eſſential to a will of perſonal eſtate ; for if there x 
3. 91. no heir conſtituted, the inſtrument is not ſtrictly and properly 
will; and as no teſtamentary diſpoſition of perſonal property ca 

be adminiſtered without the intexpoſition of the repreſentatire 

the law upon the deceaſed's omitting to appoint a repreſentatin 

or the appointee's refuſing to act, takes upon itſelf to nominat 

one, The inſtrument in the latter caſe was borrowed from, ant 

is framed upon, the Roman law; the inſtrument in the forme 

Caſe has no reference to that law; and not having the form of 

will properly ſo termed, it has therefore been called a dev! 
However, as the reſtraint which the feudal law impoſed upon te 


We fh; 
ider, ] 


W. 


tamentary alienations of lands, and which occaſioned the a Of 
diſtinctions, is now taken off; and as the ſtatutes of H. 8, har | Of 
enabled mankind to diſpoſe of real eſtates by will and teſtamer 3 
the term © will”, ſeems now ſufficiently comprehenſive to be ule Will, | 
in a general ſenſe; and therefore the word “e deviſes” may rathe of! 
be applied to thoſe parts or clauſes of the will which convey a titet * 
real eſtate, whilſt thoſe parts which relate to perſonal chattels mag b 
be diſtinguiſhed by the name of © bequeſts.” Not that, though i kemai 
now allowed to convey both ſpecies of property by an inſtrunc | Of 
nominally the ſame, the old diſtinctions are therefore entirely ov 
terated; for the will is ſtill in effect a diſtin inſtrument, 3 And h 
relates to the one or to the other ſpecies. To a bequeſt or leg Term, 
the aſſent of the repreſentative is required; not ſo to a denil Deviſe 
for a deviſe creates no repreſentative. So far as reſpects the rl 
ſonalty there is a probate of the whole inſtrument ; and the ply Of y 
bate is evidence for every legatee; but as to the real eſtate th 3, 
is no probate, the ſpiritual court having no cognizance of the i b 4 
ſt d iſh 1 h . . deviſe Olic 
rument as a deviſe; the will may be void as to one , 1 371 
5 | | 2] 
550 BE F BY 
. % It was the intention of the Editor of the fifth edition of this work to reduce the whole d a | 
relating to wills under the head of & Wills and Teftaments,” and with that view, the learning of Den + Byt 
was omitted in the ſecond volume. But it has fince occurred to him, that an objection might po 
be made to this change in the arrangement, inaſmuch as it would be blending that part of — What ( 
which is generally attributed to the Chief Baron Gilbert, with the labours of later compilers. He „ 
fore thought it beiter to abandon the ſcheme he had formed. It was proper, however, to take es 34 & 
it here, in order to account for the introduction of the Law of Deviſes under the head of Leg a Re 


80 
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11s to the others; and every ſeveral deviſee muſt make out his 
e in a diſtinct cauſe. Nay, ſo diſtin and independent on each 
ler ate the ſeveral parts of the will conſidered with reference 
theſe different kinds of property, that a perſon may affirm the 
as to one, and diſaſſirm it as to the other; he may impeach 
| will guad the deviſes, and yet inſiſt upon taking a benefit 
der it quoad the perſonalty. Again, the will, as to perſonals, 
| g not ſpeak till after the teſtator's death; whilſt, as to real eſtate, 
ery ders to the date. Tlence, it will paſs after-gotten property of 
Which mer ſort, but not of the latter. 

roperty, 

a Hm e dal firſt treat of Deviſes, and under that head we ſhall 
utes nd alder, 

y of it 

ticuro i! Who may deviſe Lands, and to whom. 


wr Of what Eftate or Intereſt in the Deviſor he 
erty e may diſpoſe. 

hat Words paſs a Fee in a Will. 

omi What Words create an Eſtate-Tail, or for Life. 
not Terms for Years, and uncertain Intereſts by 
rm of Deviſe. 

a | Of Deviſes for Payment of Debts. 

he abou) Of Deviſes by Implication. 

e Of the Diſpoſition of Goods and Chattels by 


ſtament 
XY Vill, by what Deſcription, and to whom good. 


i ; | 
105 os Executory Deviſes of Lands of Inheritance: 
ek nnd herein of contingent Remainders, and croſs 


arch lemainders, as far as they relate to this Place. M. 
rumen . 

ach br Executory Deviſes of Leaſes for Years: 
ent, dad herein of the Limitation of the Truſt of a 


or le Term, as far as it relates to, and agrees with a 


e thereof. 3.94 


d the f Of void Deviſes : And herein, 


ſtate the B . 
of the il © > deviſing what the Law already gives, or what the 


Policy of the Law will not admit. 3 /5, 
By Incertainty in the Deſcription of the Thing deviſed, L 
+ By Incertainty in the Deſcription of the Perſon to take. 3 2 
4 By the Deviſee's dying in the Lifetime of the Deviſor. JJA. 


What Circumſtances are neceſſary by the 32 H. 8. c. 1. and 
34 & 35 H. 8. c. 5. and 29 Car. 2. c. 3. What ſhall be 
® Revocation and a new Publication, vid. Tit, Wills. 


dt 
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TI 
5 5 executri! 
3 8. 

(A) Who may deviſe Lands, and to whom. 1 
6 It a 

6 Co, 16. b. THE (a) ſtatutes of 32 H. 8. c 1. and 34 and 35 H. f. i, 
Roll. Abr. 1 give this power to all perſons, except infants, idiots, u bcaul 


75 A con- Coverts, and perſons of (5) nan ſane memory; and every perk bſhing, 


RO I TINY OED OCT 


veyance by may be a deviſee within theſe ſtatutes, except bodies politick a 


will ws 2 corporate ; and theſe were excepted becauſe they never anſwer 


rivil n- . . 
* the feudal ſervices, and were reſtrained from purchaſing any lat 
lowed by the by the ſtatute of mortmain. : 
civil law 7 
only to perſons in extremis, who had not time or aſſiſtance neceſſary to make a formal alienation, 
was chiefly intended for military men, who were always ſuppoſed to be under thoſe circumſtances, 
therefore the ceremonies and number of witneſſes required of others were diſpenſed with as to (old 
though now the rules for military teſtzments are allowed in mot caſes; but as to lands and houſes, 
law gave no liberty of diſpoſing thereof by will, except in certain boroughs and places where ſuch cul 
had obtained time out of mind. Show. P. Caſes, 147. Sir Edward Hungerford v. Noſworl 


. (5) That it is not ſufficient that they be able to anſwer to familiar and uſual queſtions. Cro, Jac. 4 


6 Co. 23. a. 


(e) 43 Elz. Yet, ſince the (c) ſtatute of charitable uſes, it has been hel 
c.4. for that a deviſe to the principal, fellows, and ſcholars of % ( 


hich wid, , g i 
1 lege in Oxford, and their ſucceſſors, for maintenance of a ſcho 


Charitable 1s good, though ſuch deviſe had been mortmain by the ſtatute 
Uſes and alle. a F 


Mortmain. 
Hob. 136. Flood's caſe. Lev. 284. S. P. 


2Vern. x04, Although a wife, by reaſon of the ſubjeCtion ſhe is under tol 
Counteſs of huſband, cannot make a will; yet a woman, whoſe huſband 


|» ek baniſhed for his life by act of parliament, may make a wil, 


for this vide act in every thing as a feme ſole. 

tit. Baron and Feme. 

Cro. Eliz. Alſo, a huſband may bind himſelf by covenant or bond top 
4 e mit his wife, by will, to diſpoſe of legacies, Sc. and this 
376. — be ſuch an (d) appointment as the huſband will be bound 
x Vern. perform. 

244-5» | 
2 Vern. 329. 2 Vez. 141. [Where the huſbind ſtipulates, that perſonal property ſhall be enge 
the wife ſeparately, it mutt be ſo enjoyed with all its incidents, and the jus diſponendi is one of © 
Fettiplace v. Gorges, 3 Br. Ch. Rep. 8. And where ſhe has this power over the principal, the 
neceſſarily have it alſo over its produce and accretions. Gore v. Knight, 2 Vern. 535. Pr. G. 
S. C. Herbert v. Herbert, Pr. Ch. 44. When a feme covert is empowered to make a writing 8 
ture of a will, a writing executed during the coverture will operate as ſuch, Cotten v. Layer, 25. 
624. Oke v. Heath, 1 Vez. 139 Duke of Marlborough v. Lord Godolphin, 2 Ves. 75 Sou 
v. Stonehouſe, id. 612.] (d) But it does not operate as a will, neither ought it to be proved | 
ſpiritual court; for the property paſſeth from him to her legatee, and it is his gift. Mod. 210. 
although it may not operate ſtrictly as a will, but as an appointment, yet it is of a teſtamentaty f 
and therefore muſt be proved in the ſpiritual court, elſe the legatee cannot entitle himſelf to tae t 
in a court of law. And the regular courſe in the ſpiritual court is, not to give probate of the i 
adminiſtration, with the will, as a teſtamentary paper, annexed. Stone v. Forſyth, Doug. 707. 
v. Ewer, 3 Alk. 156. Jenkin v. Whitehouſe, 1 Bur. 431. Cothay v. Sydenham, 2 Br. Ch. Rep. f 
Pre. Ch. 84.—If he once aſſents, he cannot after diſſent; and where he is bound by agreement 
her make a will, his conſent ſhall be implied till the contrary appears; and what ſhall be ſufhciea 
dence of an aſſent, vide 2 Mod. 172, 173. Eq. Caf. Abr. 66. 


Roll. Abr. A feme covert executrix cannot deviſe any of the goods, Wi 


608. . R hulb 
(-)Ofthings ſhe hath as (e) executrix, without the (/) aſſent of the 
in action, OT his agreement after. 


or af what the hath as executrix by her huſband's conſent, ſhe may make a will, and dus is pr 
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will in law, and ought to be proved in the ſpiritual court. Mod. 211, 212. () That a feme coyert 
executrix may make an executor without his aſſent, vide Moor, 349% 2 And. 92s Rot. Abr. 608. 
912+ Mod. 21 I, 212. a 


If a feme covert makes and publiſhes her will, and deviſes land Plow. 344. 
brit, and her huſband dies, and then ſhe dies, the deviſe is void, 11Mod.1 57. 
kcauſe the conſummation is founded upon the making and pub- 
liking, which are void acts. 

lt was formerly thought, that the power of a feme covert over Peacock 
her ſeparate eſtate muſt be confined to ſuch part of it as was per- 1 : 
nal; for that of her real eſtate ſhe could make no diſpoſition 
luring her coverture, unleſs by fine, or unleſs ſhe had, before 
narriage, reſerved to herſelf ſuch right by way of truſt, or of a 
aver over a uſe 3 that unleſs one of theſe methods were taken, 
to fl ter will of real eſtate would be void, as an inſtrument or convey- 

hou, ce, and could not bind her heirs. But the contrary hath been Wright v. 
—__ fnce adjudged 3 for where by articles entered into prior to the 2 
075 rage of a woman who was entitled to the truſt of a reverſion 14 5 
u fee of lands, expectant on the death of her uncle, and on Ses too 


ſalure of his firſt and other ſons, and the heirs male of their bo- 2 


Rep. 684. 


ny ln 


hel 
75 ; ties, it was ſtipulated by the huſband, that all her eſtate which 


1 cb then had, or which at any time thereafter ſhould deſcend or 
ature! upon her, ſhould be conveyed to her own uſe, and 
libje&t to her appointment; and under theſe articles ſhe executed 
u appointment in favour of her huſband, and her children by 
lm; it was holden, that this was a good and valid appointment 
der - vainſt her heir-at-law, although no conveyance of the reyer- | 
huſba0n was ever executed, nor any fine thereof levied, 

will leis ſaid by Lord C. B. Comyns, that, by the cuſtom of London, Com. Dig. 


eme covert may deviſe to her huſband, but without citing any N N 
uthority,] 2 


ond t0 a wite may be a deviſee, though not a grantee to the huſband, Co. Lit, 
whe br a5 the grant had been void, becauſe the huſband and wife are 5 2 


it one perſon in law, ſo the deviſe is good, becauſe it does not I This was 

lac effect till after the death of the huſband, and then they are 2 for 
wm Jing . ; mg 

R ads. > p one perſon fo early as the time of Ed. 2. 4 E.2. Fitz. tit. Deviſe, pl. 23,} 


ip T An infant cannot deviſe his (a) lands; and therefore if one un- Sid. 162. 


unit the age of 21 makes his will, and thereby deviſes his lands, 323 
DA da alter attains the age of 21 years, and dies without making greed fe- 
1 new publication thereof, this deviſe is void. Cur. on 2 
de my 4 trial at bar. 
{od. m_ * 157. for this ide Dyer, 143. Raym. 84. 1 Vez. 299. 3 Atk. 695. (a) An infant male 
Amen * be ot 15, or female at 12, if proved to be of diſcretion, may make a will, and diſpoſe of 
ſelf to 1067 mi eſtate. 2 Vern. 469.— Other books mention 17 or 18, at whick years an infant may make 


: RY dae and conſtitute his executors for his goods and chattels. Co. Lit. 89. b.— But as the com- 
ougl 707 un has appointed no time, and as this is a matter properly cognizable in the ſpiritual court, which 


Ch. * - Xcording to the civil law, by which law a will at 14 is good it ſeems agreed, that a will made 
223 * infant at the age of 14 of his perſonal eſtate will not be controlled in Chancery, or the temporal 


* 2 Mod. 515, 2 Jon. 210, See tit. Infaucy, vol. 3. 577» 


ods, wl aer be two jointenants of lands, and one of them deviſe Lit. $ 287. 
nc bub lich belongs to him, and die, this is a void deviſe, and the Perk. & 300. 
„daes nothing, becauſe the deviſe does not take effect till 
nb due Cath of the deviſor, and then the ſurviving jointenant 
R 3 takes 
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I) ;ut it i takes the whole by a prior title, via. from the firſt feoffment, ! Ad 
nos ſettled, in this caſe, if the deviſor ſurvive (a) the other jointenant, H cauſe 
that a ſub- ip 9 J 
ſequent ſe- the deviſe is good for the whole, becauſe he being the ſummi tir, 
8 jointenant has the whole by ſurvivorſhip, and then the words would no 
8 r the will are ſufficient to carry the whole eſtate: beſides, at M «i... 
b mes or time of making the will, though he was not ſole tenant, je canno 
? he death was ſeiſed per moy et per tout; and it is impoſſible to fix upon lago 
on tae com- Particular part which he meant to deviſe, becauſe he could! 
panion, will | 5 [The 
not effectu- then call one part of the land more his own than another, and c 
— _ moſt genuine conſtruction ſeems to give the whole land, fince becauſe 
the jointurs, Was ſeiſed per tout of it at the time of the deviſe. =] 
for the ſtatute of 34 and 35 H. 8. c. 5.4 4. requires that the deviſor ſhould have a ſole eſtate in ſer · in rg 
or ſhould be ſeiſed in fee in coparcenary or in common, at the time of making the will, in order u 6 & ff. 
capable of deviſing. Even at common law ſuch a will would have been bad, for before the fun (19. Bu 
man could only deviſe lands which he was then ſeiſed of: and a will cannot operate as a ſeverance emperors, 
the jointure. Swift v. Roberts, 3 Burr. 1488. Butler and Baker's caſe, 3 Co. 30. b. Poph. 5). 8 yin, or de 
Halen 


That ſuch a Tt has been much doubted, whether a deviſe to an infant 


deviſe is not We 2 6 ; 
dead foems ol /a mere be good, becauſe it is not in being to take at 


to be ſup. time of the death of the deviſor; and ſince by the deviſe the y 
ported by ſon is to take (5) immediately after the death of the deviſor, 


the follow- | a | : 
be. freehold cannot be put in abeyance by the act of the parties, 
rities: Dyer, 303. 11H. 6. 12. Bro. Deviſe, 30. Salk. 231. pl. 10. Moor, 637. 12 Mod. 
(5) It is ſaid by Finch, Lord Keeper, that at common law, without all queſtion, a deviſe to an infar 


0 0 


pr the 


wentre ſa mere is good of lands deviſable by cuſtom ; but the doubt ariſes upon the ſtatute, which e cept 
that it ſhall be lawful for a man by will in writing to deviſe to any perſon or perſons, 2 Mod. g from one 
* Poſthumous children, how enabled to take a contingent remainder which hath no truſt - eſtate u cord: 
ſerve it, ſee 10 and 11 W. 3. c. 16. ; 
« the f 
e) As Others, (c) of as good-authority, hold, that ſuch deviſe is go - to. 
2 77. though the infant be not 1 «/e at the death of the deyiſor, a n appr 
7h 5 that the freehold ſhall not be in abeyance, but ſhall deſcend u cſtat 
Raym. 163. heir at law in the mean time. Kant wi 
Keb. 851. 2 Bulſt. 273. Freem. 244. * 
. o . o . '" (12 er 
Sid. 153. But all agree in this, that a deviſe to an infant, when he ſhui he cs 
Snow and porn, or when God ſhall give him birth, is a (d) good devile, Wi.” 
Cutler. a OR &s could 
Lev. 135. that the freehold ſhall deſcend to the heir at law in the nan: . bil 
S. C. time. 2 
Raym. 162. ; fiite to 
Freem. 244. [The univerſal concurrence in this point muſt cloſe the queſtion ; for a deviſe to a Ferlon in 
fant in ventre ſa mere neceſſarily implies a future diſpoſition to take effect at its birth, as much wi 
words chen be ſpall be born” were added; for ſurely it cannot be imagined,- that the child ſhows 
the eſtate before it was born. Fearne's Conting. Rem. 428. And that a deviſe to an infant is e 
ſa mere is good, fee Taylor v. Bydall, 1 Freem. 243. Anon. Id. 293. Gulliver v. Wicket, Wil | But an 
Chapman v. Bliſſet, Ca. temp. Talb. 145. And that an infant in ventre ſa mere is within the deſeny 9 this, a 
of children living at the time of the teſtater's deceaſe, fee Doe v. Clark, 2 H. Bl. 399. ] (% 1 * | 
deviſe to an infant in ef. ja niere, wich a new publication of the will after his birth, Cro- Eis. 43 1 1 ö 
: | | e ita 
Moor, 637, 80, it is out of doubt, that if land be deviſed for life, the WW: of lay 
1 mainder to a poſthumous child, that this is a good contingent ne title ar 
; Lev. 408. mainder, becauſe there is a perſon in being to take the pain L Ceviſ 
4 Mod. 359. eſtate z and if the contingent remainder veſts during the com, ſuc 
- >. 9 ance of the particular eftate, or e ini that it determines, be is 1. 
Reeve and ſufficient. i * Bile; 
Long, wide 10 and 21 W. 3. c. 16. 8 Vin. Abr. 87. pl. 12+ and head of Remaiader and Reverb. a d! 


A de 


| Legacies and Devilſes, 247 
A deviſe to an alien (a), ſo to the heir of an alien, is void, be- [(e) The 

aule an alien, according to the policy of our law, can have no eriſe to an 
cat . . alien, it 

beit, either to (5) inherit or take by purchaſe. 4 

would not be void 3 for there does not appear + wh rule of law to prevent an alien from taking by de - 

ve: the only conſideration would be for whoſe benefit he may take. Knight v. Du Pleſſis, 2 Ves. 360. 

Godfrey v. Dixon, Godb. 276. Noy, 137. ] Lev. 59. (6) A baſtard may be a deviſee of land though 

be cannot take by deſcent, Dyer, 323. But a monk cannot be a deviſee of land, Id. ibid. At te 

xigious perſons who are diſabled from making a will, or taking by deviſe, vide Rol. Abr. 608. 


ent, 1 
ant, the 
ſurvivy 
words 
85 NU 


1 a [The will of a felo de ſe (though void as to his perſonal eſtate, Plowd. 26. 
' tecauſe that is forfeited to the king) ſeems to be effeCtual as to Swinb 106. 
, nce At Rome, 

lnds.] ſuicide did 


wt invalidate a will, and it was common with thoſe who were apprehenſive of being expoſed to 
| eital puniſhment, to prevent the confiſcation of their property by a voluntary death. “ Forum gui 
in order u 6 & e fatuchant, bumabantur corpora, manebant teftamenta, pretium feftinandi.”* Tacit. Annal. lib. 6. 
the ſtat (29. But this pretium feſlinandi, this temptation to ſuicide was taken away by the laws of the later 
emperors, and the will was allowed to be good only where the party deftroyed himſeli from impatience of 
pin, or derangement of mind. Quod ſi future pœnæ metu volunturiã morte ſupplicium amevertit, ratam 
taten eiu conſer vari leges vetant. Cod. I. 2. Qui teſtam. face 


| infant 


ke at 
e the oC) Of what Eſtate or Intereſt in the Deviſor he 
_ may diſpoſe. 


12 Mek: 87 the common law, no lands or tenements were deviſable, ex- Co. Lit. 1114 
cept by particular cuſtom ; neither could they be transferred . Eqs 
um one to another but by ſolemn livery and ſeiſin, or matter of (J Becauſe 
keord ; the (c) true reaſon hereof ſeems to be owing to the nature it was pre- 
« the feudal tenures; for by theſe, though the lord had given 22 
ands to his tenant and his heirs, which were words of limitation, — — 
ad appropriated to meaſure out the length and continuance of that in ex- 
be eſtate; yet as they were underſtood the heirs of the preſent — ye 
cant who came in by the donation of the lord, the tenant could go in his 
nt deviſe them even to his own heir, thereby to make him a pur- health; that 
daler, and ſo deprive the lord of the profits of wardſhip, mar- 3 
rage, and relief, which were incident to the feudal tenure; much temper of 
& could he deviſe them to a ſtranger, who perhaps might not bis mind by 
ure ability of mind, or ſtrength of body, though the one was re- ; big Re. 
Rllte to aſſiſt his lord in his courts, and the other to defend his eaſe, or by 


palon in the field. ſiniſter per- 
ſuafions, to 
which he was more liable in his illneſs than at other times. Rol. Abr. 605. 


ſe is god 
yiſor, 1 
end tot 


be l 
levile, 


the me 


leviſe to an 
much as if 
ind ſhows 
nfant is 8 


bl oy buen eſtate for years might have been deviſed at common law; 30 AS. 1. 
rr tis, as now, was only conſidered as a chattel, and, formerly, — Abr. 
b. Ein. 43 of a very ſhort duration. 


Ide ſtatute of 32 H. 8. c. 1. which firſt introduced this diſpoſi- Plow. 341. 


fe, the WW": of lands by will, requires that the deviſor ſhould have a pro- [(% The 
tingent Er title and intereſt in them for that purpoſe ; and therefore if a 2 — 
parte Geriſes land (4), in which he has nothing, and after purchaſes ther the 
he conti en, {uch 2 deviſe is void, not being within the ſtatute of willi, . 


mines, ü N a perſon having (e) as the ſtatute ſpeaks.  copyhold, 

* — 4 me, 2 3. B. R. 1 Tron Bow $35. (e) The rule of law in this caſe does not 
R word t baving 3”* but upon the will's being in nature of a conveyance; an appoint» 
© is ſpecific eſtate, 2 Ves. jug, 47. Cocp. 90 


R 4 So, 


Salk. 237. So, where a man deviſed to his wife all ſuch ſums of money, ve it o 
pl. 16. lands, tenements, and eſtate whatſoever, whereof at the time df hid ou 
| oro his deceaſe he ſhould be poſſeſſed, and after the making of the life, . 
| 11 Med.129. Will he purchaſed lands in gavelkind, and died without making port C 
Y Fitzgiv. any new publication, it was holden that thoſe new purchaſed land; WW tulbar 
[ 2 did not paſs; for they were not /a at the time of making the ant to 
| adjudged in will, and the conſtant form of (a) pleading is, that the teſtator was the de! 
i — _ ſeiſed, and being ſo ſeiſed, &c. which at leaſt is an evidence of the plainti 
. B. R law: and there is no difference as to lands deviſable by cuſtom, or law, at 
LY [In thiscaſe by ſtatute. But ſuch deviſe of things perſonal is good, though the of the 
ii of — teſtator had them not at the time of making his will, becauſe they Wi 140/. 
+ the court of go to the executor, to whom the will is only directory. made | 
4 | King's Bench doubted, whether a chattel real, acquired after the making of the will, would paſs by it; riſe th 
9 | but that doubt ſeems to have been ſince done away; for in Wind v. Jekyll, P. Wms. 575. Lord Parker been nn 
7 Held, that ſuch an igtereſt would clearly paſs, and ſtated the difference between freehold and perſonal in und 
. tereſts, acquired ſubſequent to the making of the will, to be, „ that with regard to the real efate, nee, 
1 | cc bought after the making of the will, ſuppoſing that not to paſs, till there is one in law capatle of being ] 
8 & taking it, viz. the heir; but with regard to the perſonal eſtate, if the executor, though made befor * Was 
* 4 the acquiring thereof, does not take it, it is uncertain who ſhall,” ] (a) That in pleading a devil h 
4 | it muſt be ſhewn of what eſtate the deviſor was ſeiſed at the time of making the will, Cro. Eliz, 530 purcha 
1 and that he died ſeiſed of that eſtate. Mod. 217, { ; Burr. 1496.] law ſui 
4 x Kenn : queſtio 
* 30 H. 6. If A. makes his will, and thereby deviſes lands, and is after 3 
i 3 1», Wards difleiſed and dies (6) before re-entry, the deviſe is (c) wu 1, +. 
1 1 0 i 
8. P. [Ov Whether this point would not be differently determined ſince the reafoning of the court equity 
Jones v. Perry, 3 Term Rep. 93+?] (6) But if here-enters, the deviſe ſhall be good, for he was ſeileds A 
znitios Salk. 238. (c) But if the father deviſes lands to his youngeſt ſon, and the eldeſt ſon known 4 
thereof enters into the land, and diſſeiſes the father, and fo continues till the death of the father, b the bod 
which the will is void, yet becauſe it was made void by deceit and covin, it ſhall be made good in Ch lu. 6: 
cery. Roll. Abr. 378. per Lord Chancellor, in the caſe of Boſwell and Emery, * 
Chan. Ca. A. agrees with B. for the purchaſe of copyhold lands, which 
39- or were ſurrendered out of court to the uſe of A., but before admit Ten 
Beardfham. tance A. dies. A. was ſeiſed of other copyhold lands, and Ae fon ex 
2 Chan. Ca. the ſaid contract with B. had made his will, and deviſed all h though 
* copyhold lands to J. S. It was ruled, that the copyhold land lty, ar 
Gibben, agreed for, paſſed by the will; for after the agreement, the put on 
[Thispoint, chaſer might, in equity, recover the land, and oblige B. to cal ... 
_ e cute a conveyance, and till ſuch conveyance executed, the vendl ried by 
r . - . , 
{or at the ſtood ſeiſed in truſt for the purchaſer, as he ſhould appoint; 2 * 
time of therefore if, after articles agreed on for a purchaſe, the purchalt 
N deviſes the land, and dies before a conveyance executed, yet ! Am 
1: 0 M 9 * 5 
paſs by the land paſſeth in equity; for though according to the ſtrict not paymer 
1 will, and of law the deviſor has not lands within the ſtatute till a cone fer ann 
n under gene- ance be executed, and he thereby become ſeiſed of them, yet a 3-0). f 
. . 6 haſe, the purchaſer only is conſidered as mall ' tho! 
"4 ſveeping articles of purchaſe, the purchaſer on y is conſidere | i 
5 words, is of the land, and therefore in (d) equity will be allowed to diſp e eld 
© eſtabliſhed of them eldeſt { 
"7 by ſeveral , Gi both f 
= caſes. Milner v. Mills, Moſel. 123. Allen v. Allen, Id. 262. Potter v. Potter, 1 Ve. 437+ | | & 
: v. Lord Montfort, Id. 424. Nor vill it make any difference, though the Jay, agreed upon for l n $ eſt 
G cution of the contract, be ſubſequent to the date of the will, Greenbill-y. Greenhill, Ere. _ Z. and 
5 the articles were actually entered into before the making of the will, 2 P. Wms. 629., and the) 1 led + 
7 ay, a court of equity would enforce in ſpecie. Porter v. Potter, x Vez. 437.J (4) That u f = TL 
h intzieft is as well deviſable as a legal eſtate, 2 Vern. 679. adjudged. Potter v. Potter, 1 Ves. 4174 * th 
Abt. Fq - Again, a treaty of marriage articles was entered into, wie lers 


Gib. E the ſum of 7000. being the wite's portion, and 7004, more ad 
1 . 
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aſs by it; 
od Paket 
erſonal in- 
real eſtate 
capatle of 
1ave betont 
g 2 devil 
Eliz. 530. 


is after 
(c) void 


the court 
ras ſeiled s 
on known 
father, , 
od in Ch 


3, which 


re admit 
and aſte 
ed all i 
old lan 
the put 


B. to erg 


he vendd 
aint ; 2 


purchald 


d, yet! 
& notio 
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it on the part of the huſband, in all 14oo/., was agreed to be 
Lid out in the purchaſe of lands, to be ſettled on the huſband for 
lle, remainder to the wife for life, remainder to truſtees, to ſup- 

t contingent remainders, Sc. the marriage took effect, the 
dulband died without iſſue, and before any purchaſe made purſu- 
nt to the articles, having firſt deviſed all his perſonal eſtate to 
the defendant, who was his wife, and all his real eſtate to the 
rlaintiffs, who were his nephews, and one of them his heir at 
h, and made his wife executrix, but taken no manner of notice 
of the 14001. On a bill brought by the plaintiffs to have this 
1420]. as they would have the land, if the, purchaſe had been 
made purſuant to.the articles, (for the wife took more by the de- 
iſe than ſhe would be entitled to under the ſettlement, had it 
teen made); it was argued, that if it were to be conſidered as 
nds, ſhe could not have both; the deviſe of the perſonal eſtate 
being more than an equivalent, and therefore a ſatisfaction; and 
it was holden by my Lord Chancellor, that, as this caſe is, if a 
purchaſe had been made even after making the will, though at 
lay ſuch lands would not paſs, yet in this court there could be no 
queſtion but the plaintiffs would have the benefit thereof by the 
relation to the articles; and though no purchaſe was made, yet 
by the agreement the 1400/. is to be looked upon in a court of 
equity as a real eſtate, and as ſuch, muſt go to the plaintiffs, 

A guardian by knight's ſervice might have deviſed the ward of 
the body and land; ſo, of a guardian in (a) ſocage. 


249 
Rep. 91. 
Pre, Ch. 
400. Will 
Rep. 172. 
pl. 42. 
2 Eq- Abr. 
353- l- 7. 
10 Mod. 39. 
528. 
Lingen and 
Souray, de- 
creed by 
Lord Har- 
court, and 
affirmed 
by Lord 
Cowpere 


26 E. 3. 65. 
Fitz. Gard. 
159. Roll. 


Abr, bog. (a) But a ſpecial guardian appointed purſuant to the ſtatute 12 Car, 2. c. 24. cannot tranſ. 
fer the cuſtody of the ward, by deed or will, to any other. Vaugh. 179. 


Tenant (5) in tail to him and the heirs of his body, with rever- 
fon expectant in fee, (c) cannot deviſe the land in fee to another, 
tough he dies without iſſſe, becauſe it is but a mere (d) poſſibi- 
lty, and not grantable or aſſignable. 


(5) But te- 
nant in tail 
may deviſe 
to a charity, 
and ſuch _ 
deviſe ſhall 


be good by the ſtatute of charitable uſes, by way of appointment. Duk. Charitable Uſes. 110. 2 Vern. 


63. (e) 31 All, 3, adjudged, but a Q. rationem added. 


Whether ſuch a reverſion could be de- 


ved by parol within the cuſtom, Styl. 409, 410, dubitatur. (d) But a remainder after an eſtate-tail 


Tay be dee. 2 Aſſ. bo, Bro, Deviſe, 42. Fits. Aſſiſe, 259. 


A man ſeiſed in fee deviſed his lands in truſt, to ſell part for 
payment ot his debts, and till his debts were paid, to pay 1001. 
fer ann, to his natural daughter M. and after the debts paid, 
3ool, for her life; and if ſhe have children, to convey ſuceeſſively 
o thoſe children; but if ſhe die without ifſue, then to convey to 
the cldeſt ſon and heir of J. S. bis nephew, and the heirs of his 
ldeſt ſon 3 but if he claim any thing during the life of M., then 
both father and ſon to be excluded from having any thing out of 
lis eſtate. The eldeſt ſon of J. S. was A., who had two ſiſters, 
J. and T. A, died, leaving iſſue F., who in the life of M. de- 
nled the lands in queſtion to J. S. and died without iſſue, and 
ter the death of M. without iſſue, the truſtee conveyed to the 
bers of 4, and their heirs 3 and it was held, that this being but 

a mere 


3 Lev. 427. 
Bithop and 
Fountaine, 
de creed in 
Chancery by 
the aſſiſt. 
ance of + 
Treby, C. J. 
and Powel, 
This caſe 
of Biſhop 
and Foun- 
taine is now 
not law: It 
ſeems to be 
finally ſet- 
» that a 


250 Legacies and Deviles, 
poſſibility a mere poſſibility during the life of M. the deviſe was voi 
clothed with the lands well conveyed to the ſiſters of B. 8818 


an intereſt, 
is not only deſcendible, but deviſahle. Selwin v. Selwin, 2 Burr. 1131. 1 Bl. Rep. 222. 251, fer 


v. Jones, 1 H. Bl. 30, 3 Term Rep. 88.] 


—— — —— — 
— Pon — — 


Baker v. [An eſtate that is turned to a right, as a reverſion diſcontinued, 

2 is not within the purview of the ſtatutes of wills. Thus 4. bein 

387. 4% tenant in tail, the reverſion to B., they joined in a leaſe for life 
by deed : B. afterwards, during the leaſe for life, deviſed the re. 
verſion, and died, and then tenant in tail died without iſſue. The 
queſtion was, whether this deviſe were good or not? and this de- 
pended upon, whether, if tenant in tail join with him in reyer. 
fon in a leaſe for life, not warranted by the ſtatute, ſo that it be 
a greater eſtate than tenant in tail can make, it be a diſcontiny- 
ance of the tail only, or a diſcontinuance of the reverſion alſo? 
It was holden to work a diſcontinuance in both, and then the de- 
viſor having nothing more than a right in the reverſign, the de- 
viſe was void.] 

Abr. Fa. F. S., who was to have had a conſiderable advantage by a wil, 
. 76. was drawn in by fraud and falſe ſuggeſtions to make a compoſition 
rew and "wag Ny q . Ba af d ; 
Merry, or his intereſt, and to give a releaſe ; afterwards J. S. being 
eecreed. * ſenſible of the fraud, makes his will, and thereby (after other 
legacies) he deviſes all the reſt of his goods and chattels whatſo- 
ever to his wife, upon condition, that ſhe paid all his debts, and 
made her ſole executrix; and it was held that his right to ſet 
aſide the releaſe was deviſable, and the words proper for that 


purpole. 


— 
— 


5 — 
— — —— — 
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; 


(C) What Words paſs a Fee in a Will, ad co 
of the 

Co. Lit, A Lhough a ſet form of words, and the word heirs particularly, tobe x 

- 3 are neceſſary in deeds to convey an inheritance, yet may they —_ 

Bendl. 11. be diſpenſed with in laſt wills, at which time it is preſumed that — 

Moor, 57. the teſtator is inops concilii. Hence great regard is paid to the in- 

8 tention of the teſtator, and ſuch intention is to govern in all caſes 80! 
5 Fee-fimple. Where it can ſquare with the rules of law ; therefore, if a man de- We to 
: | viſes lands to another in perpetuum, or in feodo fimplici, or to bm Kleaſe 
C and his aſſigns for ever, or to him and his, or that ſuch a one ſhall i ad an 
4 univerſal heir ; in all theſe caſes, a fee paſſes by the will z for it 8 Wy 100). « 
tf evidently the deviſor's intention that the gift ſhould continue be- If a 
95 yond the life of the deviſee. | | (reral 
Roll. Abr. So, if A. deviſes land to B. to give, /ell, or do what he pleaſer with lexiſeg 
= $34: it ; theſe words by the intent of the deviſor convey a fee to B. Wough 
by So, if the words were to B. or ſanguini ſuo, they would paſs 3 WWW tike th, 
74 —— becauſe the blood runs through the collateral as well as lined! 5 to 
4 ne. | ut 1 
5 Cro. Jac. A deviſe to a man and his ſucceſſors carries a fee; for by the : the 
14 _ ; 2 word ſucceſſ;rs is intended heirs, quia heres ſuccedit patrts ay 
ad * ther 
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If a deviſe be in theſe words, wiz. 7 releaſe all my lands to A. and Bendl. 30. 
li; heirs, A. has a fee- ſimple; for where the (a) intention of con- — cauy 
yeying appears, the law diſpenſes with a form in a will. ſhall have my 


«heritance, if the law allows it, or that J. S. ſhall be beir of my lands, theſe words are ſufhcient to con- 
yey a lee. Hob. 2. 


f lands are deviſed to truſtees, without any words of limitation Abr. Eg, 
to ſupport the truſt of eſtates of inheritance, they, by implication, No * 
nuſt have an eſtate of inheritance ſufficient to ſupport the truſt, dhe dag of 
for there is no difference between a deviſe to a man for ever, and Shaw and 


to a man upon truſts which may continue for ever. . 4 
1Geo. 2, [Str. 798. S. C. by the name of Shaw v. Weigh. Fitzg. 7. S. C. Oates v. Cooke, 3 Burr, 
1685 1 1 Rep. 543. S. C. Gibſon v. Lord Montfort, 1 Vez. 485. Chapman v. Bliflett, Ca. temp. 
Tal. 145+ 

If a man deviſes land to his wife for life, and after her death to Roll. Abr. 
his three daughters, equally to be divided, and if one dies before 833. 
the other, then one to be heir to the other, equally to be divided; 
this laſt clauſe gives a fee to the daughters, for the word Heir is 
wmen eperativum, and chiefly in a will ſhall be taken in its full 
extent, and then it reaches the moſt remote heir. 

A. deviſes land to his ſon and heir, and if he dies before his age Sid. 148. 
of 21 years, and without iflue of his body then living, the re- 
mainder over; he ſurvives the 21 years, and ſells the land: the 
lle was adjudged good, for he had a fee-fimple preſently, the 
eltate-tail being to commence upon a ſubſequent e 

If A. deviſes land to B. for life, the remainder to C., paying 6 co. 16. 
ſereral ſums in groſs, C. hath a fee, though all the ſums together Collier 
do not amount to the annual rent of the land; for the deviſe ſhall * — 
be intended for his benefit; and if he had only an eſtate for life, S. C. Spice 
be might die before he would receive the legacies out of the land, *. Spicer. 
and conſequently, be a loſer, which could never be the intention — * 
af the teſtator (5); and therefore, wherever there is a ſum in groſs v.Chapman, 


to be paid, the deviſee hath a fee, though the ſum be not to the Cg C. 


= 
ue of the land. Lit. 9. ag 
{Velock v. Hammond, Cro. El. 204. (6) Vet even in this caſe C. ſhall not have the fee, if a con- 
aan intention maniteitly appear. Bacon v. Hill, Cro. El. 497. ] 


80, if A. deviſes to B., in conſideration that B. will releaſe 100 J. Bendl. 15. 
due to him to the executors of 4. B. has a fee- ſimple upon his 
Kleaſe of the debt; for the deviſe ſhall be intended for his benefit, 
ad an eſtate for lite might be determined before he could receive 
loo /. out of the land. 

If a man deviſes 100 J. in legacies, to be paid within a year to 2 Lev. 249. 
(eral perſons out of land of the value of 10/. yearly, and then 2 Salk. 685, 
®iſcs the land to another, the deviſee has a fee in the land for 
ugh the deviſe be not to him, paying 100 J., yet ſince he mult 
ke the land ſubject to the charge of the legacies, he mult have 
ie to have any benefit by the deviſe. 


But if 4. deviſes lands to B., paying ſo much, or ſuch ſums out 6 Co. 16, 
1 = profits of the lands, the deviſee takes but an eſtate for 2 Mod. ag. 
gr gh he takes the land charged, yet he is to pay no(c) (16). 


er than he receives, and ſo can be no loſer. diſtinction, 
betueen a deviſe to truſtees to pay out of rents and profits, and out of the anal tent: in 
| the 
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the former cafe they have a power of ſelling the eſtate, but not in the latter. Per Buller, J. beet 
Richards, 3 Term Rep. 359, 60. Eq. Ca. Abr. tit. Deviſes (J), pl. 7, 8. Whether the word pg. 
ing out of lands in general, and not mentioning any certain time, ſo that the loſs may appear, paſſes 4 
fee-fimple, Q. and vide Hawker v. Buckland, 2 Vern. 106. [| from which caſe it appears that it wouls 
not paſs a fee-ſfimple. ] 


Cro. Car. 80, if the deviſe had been to B. paying an annual ſum © 
158. 271. Another, this had been an eſtate for life, for he may pay this out of 
ut, vil the yearly profits without any loſs to himſelf. 


[But notwithſtanding words to the effect in this and the preceding paſſage in the text, if there are cr. 
cumſtances in the will from which it can be collected, that the eder intended that the deviſee ſhould 
take a larger eftate, ſuch intention ſhall prevail. Webb v. Hearing, Cro. Jac. 415. Moore, $52. $.C. 
Baddely v. Leppingwell, 3 Burr. 1533. Frogmorton v. Hollyday, Id. 1618. Doe v. Woodhouſe, 
4 Term Rep. 89. Lee v. Withers, Sir T. Jones, 107. And ſo, on the other hand, where lands ae 
charged with a groſs ſum, yet ſuch charge will not carry an eſtate in fee without any words of limiu- 
tion, if an expreſs eſtate for life, or an expreſs eftate-tail is given in terms by the will, Doe v. Fyldes 
Cowp. 840. Denn v. Slater, 5 Term Rep. 337.] h 


Goodright [But a deviſe of a houſe to A., © paying yearly, and every 
* « year, out of the ſaid houſe, the ſum of 155. to B.,“ will paſs: 
Rep. 13. fee. | | 

Andrew v. So, a deviſe of teſtator's lands to V., and all his intereſt in the 
8 eſtates of J. C. deceaſed, to L. A. for life, and after L. A.'s de. 
Rep. 292. Ceaſe, to E. S., charged with an annuity to J. T. for life, gives 

remainder in fee to E. S. | 
Doe v. So, a deviſe of all the reſt, reſidue, and remainder of the deri 


ſor's lands, hereditaments, goods, chattels, and perſonal eſtate, 
Rep. 356, his legacies and funeral expences being thereout paid,” conveys 
a7 22 fee to the deviſee, by reaſon of the words THEREOUT paid, 

Villiers v, A. having a fee- ſimple in a light-houſe, and a term for gg year 


Fillers, in lands adjoining to it, deviſed to his fon H. and his aſſigns, al 
Can. 307. his eſtate and intereſt in the light-houſe, meſſuages, lands, and 
tenements, and appurtenances thereunto belonging, upon trult, 
that he pay out of the rents and profits of the term, during the te- 
mainder thereof, 200 J. per annum. H. takes a fee- ſimple in ſuch 
parts of the premiſes wherein the teſtator had a fee, and a tem 

in the other part. | 
Canningy, Where the words of a will were, © all the reſt, reſidue, and 
2 &« remainder of my meſſuages, lands, or hereditaments, whatlo- 
ore 24% ec ever or whereſoever unbequeathed, after my juſt debts, legacies 
c“ and funeral expences are fully ſatisfied and paid, I give tomy 
« executors, in truſt for my daughters ;” it was adjudged, that 
the executors took only an eſtate for life; the words © all ther}, 
Sc. comprehending the particulars only, not the eſtate ; and the 
ſubſequent words amounting to no more than a charge in equitſ* 
that the court were not neceſſarily called upon to enlarge tte 
eſtate to the truſtees ; for the truſt being only for daughters, ! 

may be underſtood to be only for the lives of the truſtees. 
Denn v. So, where the words were, „all the reſt of my lands, tene- 
ny «© ments, and hereditaments, either freehold or copyhold, what- 
ep. 558, © ſoever and whereſocver, and alſo all my goods, chattels, 1 00 


The parties cc ſonal eſtate, of what nature or kind ſoever, after payment 1 
— — « juſt debts and funeral expences, I give, deviſe, and bequeatht 


mais deci- © ſame unto my wife S. C.; and I hereby nominate and mo 
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« her my ſaid wife ſole executor of this my will,” it was adjudg- fon, another 
ed, that the wife took an eſtate for life only; for though the real — Þ 
tate be charged with the payment of debts and funeral expences, and a ſpecial 
if the perſonalty be inſufficient for that purpoſe, yet there are no verdit | 
words charging the eſtate in the hands of the wife with the pay- — 
ment of thoſe debts. . hn 


nieht go up to the Houſe of Lords. But the facts being the ſame, the court of K. B. gave judgment 
35 here, without argument. 6 Term Rep. 175. 


- 


80, where a teſtator gave “ all his lands, tenements, and meſ- Merſon v. 
« ſuages whatſoever, after debts and legacies paid, and funeral — 
« expences were diſcharged, to his brother-in-law,” it was holden, "0 
that only an eſtate for life paſſed ; for though it be true, that 
where a groſs ſum 1s to be paid out of lands, it gives a fee to the 
deriſee of thoſe lands; yet, here, the debts are not in all events 
charged upon the real eſtate, but only contingently, if the per- 

{onal eſtate ſhould be deficient ; and therefore it does not come 
up to thoſe caſes where a groſs ſum 1s to be paid out of land, 


and conſequently, gives no more than an eſtate for life to the 
deviſce. ] 


rives 2 If a man deviſes to his younger brother, all his lands, tenements, Ackland v. 
and hereditaments, and all his perſonal eſtate, and whatever elſe — 
e devi he hath in the world, and makes him executor, deſiring him to Salk. 230 
eſtate, pay his debts and legacies ; the deviſee hath a fee- ſimple by theſe p 2 S. C. 
| y the name 
et words. | of Hopſewell 
ud, wd Ackland, [Spicer v. Spicer, Cro. Ja. 527. S. P. In the caſe of Hopewell v. Ackland it was ſettled, 
ears that the word bereditaments will not paſs a fee in a will, for that in the ſtatute of wills it is evidently op- 
9 1 poſed to an eſtate of inheritance, the words of the ſtatute being “ any perſon having manors, lands, 
Ins, tenements, and bereditaments of eſtate of inheritance,” See acc. Canning v. Canning, Moſel. 242. 
Is, and Dran . Miller, 5 Term Rep. 558. ] 
| trult, 
the re- Ifa man deviſes 5o/. to be paid in three months, and all the 2Vern. 56g. .. 
in ſuch relt and reſidue of his real and perſonal eſtate whatſoever he gives wen? — - 
a term to his dearly-beloved wife, whom he makes ſole executrix; by Ch. 264. | 
theſe words, the wife has a fee- ſimple in the lands. 
ue, and So, where the teſtator, being ſeiſed of copyhold and freehold 4 Mod. 89. 
whatlo- lands, deviſed all the reſt of his eſtate, whether freehold or copy- Ses. 348. 
. h Id . . . bY S. C. Eq. 
egacies, bold, to his wife and children, equally to be divided between them; Abr. 177. 
e to my it was holden, that the word gate mult ſignify the intereſt he had pl 16. 
ed, that in the land, and ſo paſs a fee. | | ** " 

y = 
the reſt, nu gb eftate” paſs a fee, Wilſon v. Robinſon, 2 Lev. 91. 1 Mod. 100. 3 Keb. 180. 245. Soy 
and the il the reſt of his eſtate. Cliffe v. Gibbons, 2 Ld. Raym. 1324+] If a man deviſes lands to A. for 
equity: lie, and after his deceaſe, the whole remainder of theſe lands to B., theſe words paſs a fee in the re- 

q 00 wander to B. by the manifeſt intention of the teſtator. Lutw. 762.——A deviſe of all a man's real 
arge * al perſonal eſtate paſſes a fee in the real eſtate, adjudged between the Counteſs of Bridgwater and Bolton, 
hters, U ak. 236, pl. 15. 6 Mod. 106. S. C. adjudged, and largely debated. —[ And the opinion of the court 
nthis caſe of Bridgewater v. Bolton, that the word « eſtate” in a will of itſelf paſſes a fee, has been con- 
? ; "ned by ſeveral ſubſequent caſes. So far indeed from its being neceſſary to inſert words of inheritance 
s, tene n order to give it this operation, words of reſtraint muſt be added in order to carry a leſs eſtate; for it 
d, what- e peneraliſſimum. Barry v. Edgeworth, infra, Ibbetſon v. Beckwith, Ca. temp. Talb. 157. Tan- 

nd per- * Morſe, Id. 28 3. 3 P. Wms. 295. S. C. by the name of Tanner v. Wiſe. Tuffnell v. Page, 
{ my (mare. 9. 2 Atk. 57. Ridout v. Pain, 3 Atk. 486. 1 Ves. 11. S. C. Baillis v. Gale, 2 Ves. 48. 
nt ot m 3 „ Alderry, Com. Rep. 337. Macacree v. Tall, Ambl. 181. Stiles v. Walford, 2 Bl. Rep. 938. 
jeath the * v. Earl of Winchelſea, 2 Burr. 879. Holdfaſt v. Marten, 1 Term Rep. 411. Fletcher v. Smiton, 
2 point "*rwa Rep, 656. Doe v. Chapman, 1 H. Bl. 223. And the word « eſtates is equivalent to 6 eſtate.” 
P ber v. Smiton, 2 Term Rep. 656. Tilley v. Simpſon, Id. 659. n. Under a ſweeping clauſe of 
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and reſidue of the teſtator's effects, both real and perſonal,” a fee in lands 2 
Hogan 


* 


— St = 
8 * 8 
r 2 — ** 


r WAGE EE Se LL n F 
Fee 2 „ * : 5 oy = \ —_— — = N 1 py 


2 
/4 8 » 


ESC BT ³·.—mm ͤ d IEGEIIT EN — 6 
3222 * rr r r 232 . 
* — Py A > * 
F 2 rer 2 3 
: 
- 


254 


Legacies and Deviſes. 


Hogan v. Jackſon, Cowp. 299. So, a deviſe of c all I am worth” will carry a fee. Huxtep v, Brooman . 
x Br. Ch. Rep. 437 — 


Pach. 1729, 
at 


decreed 
the Rolls. 
2 P. Wms. 


$24» S. C. 


[(s) Lord 


C. Talbot 


ſaid, he re- 
membered 
this caſe 
very well, 
and that no 
fuch diſ- 
unction as 
this was 
made in its 
Ca. temp. 
Talb. 160. 
See 1 Vea. 
226. ] 

Cro, Car. 
447. Wil- 
kinfon and 
Merryland. 
Roll. Abr * 
834. 
Jones, 380. 


Timewell v. 


Perkins, 


2 Atk. 102. 


Dally v. 


King, 1 H. 
Bl. a. 8. P. 


Abr. Eq. A., a young lady, who was in eight days time to be married to A: 
* N — the defendant, being taken ill, made her will, and after ſeveril thers 
| worth ſpecifick and pecuniary legacies, deviſes in theſe words: Tem, ! have 1 


give and begueath all my land and eftate in Upper Cateſby in Nor. 


thamptonſhire, with all their appurtenances, to William Edgworth of tate 
St. Margaret's, Eig. and made him and Mrs. Rudge executors and bis Jar 
reſiduary legatees, and died ſeiſed of a real eſtate of the value of to the 
2001. per ann. and poſſeſſed of about 3000 J. perſonal eſtate, leaving fall to 
the plaintiff's wife, who was her ſiſter and heir. The only queſtion fall g 
was, whether the defendant had an eſtate in fee, or only for life? then te 
It was agreed, that a deviſe of all his eſtate would have paſſed 2 teſtato1 
fee; but a difference was endeavoured between ſuch a deviſe of N. and 
all his eſtate generally, and a deviſe of all his eſtate at ſuch a place, By t 
that this was only a deſcription of the place where the eſtate lay, 6 all 
and no deviſe of the intereſt which he had in that eſtate, farther 1 J. a 
than for life; and it was agreed clearly, that a deviſe of all his lie in 
lands would paſs only an eſtate for life, and not the eſtate in fee vill beg 
which he had in thoſe lands. But the maſter of the Rolls was & good 
clearly of opinion that he had an eſtate in fee, becauſe the lands ad con 
paſſed by the firſt words, and the intereſt in thoſe lands by the So, th 
ſecond ; and if the word eftate meant nothing more than the lands, the teſt; 
it would be uſeleſs: but if the deviſe had been of all his lands or ud C., 
eſtate at ſuch a place (a), he thought that would not have paſſed the ary leg 
fee, but would have been taken according to the common accept- ealy for 
ation for his lands at ſuch a place; but as this was, it mult be a 90, wi 
fee, and decreed accordingly. br pives 
But where a man ſeiſed of Black Acre in fee by mortgage, which b 4. anc 
was forſeited, and of White Acre, as his own inheritance, deviſed hand of } 
White Acre to his brother, and then deviſed all the refidue of his eon de 
goods, leaſes, mortgages, eſtates, debts, ready money, and other * if, 
ate to! 


oods, whereof he was poſſeſſed, after debts and legacies paid, to 
his wife, and made her executrix, and died ; it was holden, that 
this was no deviſe in fee to the wife, of the mortgaged land; for 
the word eſtate is coupled here with chattels, which ſhew that he 
meant only eſtates for years, and the rather, becauſe the words 
whereof he was poſſeſſed ſhew, that he intended only to give her 
2 and the mortgage- money, and not the inheritance of the 
land. 

[So, where a deviſe was in theſe words, © All thoſe my freehold 
ce lands and hop-grounds, with the meſſuages or tenementy 
e barns, &c. now in the tenure or occupation of the widow £4 
cc and all other the reſt, reſidue, and remainder of my eſtate, 
e conſiſting in ready money, plate, jewels, leaſes, judgmen5, 


— « mortgages, &c. or in any other thing whatſoever or whereſo- 

wherea © ever, I give unto A. H. and her aſſigns for ever ;” Lord # v po 
— 5 has wicfe held, that the word efate in this clauſe would not paſs the Ohe der 
mentiones reſidue of the real eſtate, for that being coupled with things that fe 85 
both rel are perſonal, it muſt be reſtrained to perſonals. 0 5 
and perſonal dete ut of 


property, a deviſe © of all the reſt and reſidue of lis eſtate, of what nature or kind ſaeret will ic 
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well u well a3 perſonal eſtate, though accompanied with limitations pecullarly applicable, and uſually 
yplicd to the latter only, Doe v. Chapman, x H. Bt. 223. 


d to A teſtator wills that his lands ſhall go to his two 1 bro- Rogers v. 
eral kers R. and M., to be divided between them; and if R. ſhould, mags u _ 


m. I me no iſſue mail, then his whole lands and eſtate ſhall go to M. 
Nor- 1 tail male, he paying 200 J. to the daughters of R. after the fame 
th of ate ſhall fall to him; and if M. ſhall have no iſſue male, then 


lis nds ſhall go to his nephew T. and his heirs, he paying 200 . 
v the daughters of R. and M. reſpectively after the eſtate ſhall 
to him; and if T. have no iſſue male, then “ bis /aid eftate® 


win | 
to full go to the daughters of R. and M.; and if they have none, 
life ? then to the daughters of T.; and if he have none, then to the 
ſed 2 


tator's heirs, An eſtate for life = paſſes to the daughters of 


fe of N. and M., the word “ fate being here deſcriptive only. 

lace, By this deviſe, viz. © I give and demiſe to A., her heirs and Right v. 

: lay, 6 aſſigns for ever, all my lands at B., and I give and bequeath to — 
rther « { aforeſaid all my lands at C.“ A. only takes an eſtate for 73% 


li in the lands at C., and the reverſion deſcends, although the 
vil begin with theſe introduQory words, “ For thoſe worldly 
goods and eſtates wherewith it hath pleaſed God to bleſs me, 


lands nd contain a legacy of x s. to the heir at law. 

y the do, though a will begin with like introductory words, and then Denn v. 
lands, be teſtator gives all his frechold tenement lying in & to A., B., _— 
ds of wd C., „ to them my ſiſter's ſons,” and then, among ſeveral pecu- 3 
ed the wary legacies, leaves 10 5. to his heir at law, A., B., and C. take 

ccept- cih for life, and the reverſion deſcends. 


do, where there are ſimilar introductory words, and the teſta- Right v. 


br gives his houſe to a younger ſon S., and after the death of &. — * 


which “ nd B., ſons of S., and a legacy of one ſhilling to the huſ- 1 Ges. 3. 
eviſed kand of his heir at law, A. and B. take only for life, and the re- cited in 

of his fon deſcends, Dougl. 761. 
other oy if, after a ſimilar introduction, the teſtator gives all his real Roe v. . 
aid, to bat to his wife for life, and to his ſon P. after his wife's death, % 2 Bl- 

n, that Ulis land at V., and, among ſeveral legacies, 5s. each to all — 

id ; for 8 grandchildren, among whom was his heir at law, P. ſhall 762. 

that he fy take the land at V. for life, and the reverſion ſhall 

words lſcend, 

ive her dy if after the like words in the preamble, the teſtator gives to Frogmorton 


. his nephew two houſes at S., with a croft and appur- ': Wright, 
ances belongi . . 3 Will. 414. 
onging to them, now in the occupation of 4. and B., 


rechold further directs that the ſaid houſes ſhould not be entered up- 

ments, WW) the deviſce till after the deceaſe of his executor, V. V. takes 

ow L. [a eſtate for life. Ih 

; eſtate, ood yet introductory words to this effect are material in the Ibbetfon . 
thy tuction of ſubſequent deviſes. Beckwith, 

rherelo- Bs. . Maudy v. Maudy, Ca. temp. Harde. 143. Goodright v. Stocker, 5 — 

d _ wav. Poynte, 3 Wild. 141. Hogan v. Jackſon, Cowp. 306. | . 

als . 

© One deviſes thus, 4e As touching my worldly eſtate, I deviſe the Loveacres 


as follows: I give to my wife E. M. 5 7. to be paid year- . Bight, 
but of my eſtate at G., ard alſo one part of the dwelling- EW 
« houſe, 
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cc houſe, with as much wood-croft home at her as ſhe ſhall har 
need of, by her executors hereafter named. 1tem,to my ſon T. A 
„ and daughter E. 5/. each, to be paid twelve months after my 
& deceaſe. Item, to my ſons T. M. and R. M., whom I make 


« my and ordain my ſole executors, all my lands and tene. 
« ments, freely to be enjoyed and poſſeſſed alike.” T. M. and 
R. M. are tenants in common, and take a fee. 

So, where after introductory words to that effect, a teſtator 
gave ſeveral legacies to A., and directed him to ſell all or any par 
of his real or perſonal eſtate for the payment of his debts and legs 
cies, and deſired three perſons to aſſiſt him in the ſale thereof, and 
to be ſuperviſors of his will; and after giving ſome pecuniary k. 
gacies to others, concluded with this reſiduary deviſe; “ As to il 
« the reſt of my goods and chattels, real and perſonal, moveable 
« and immoveable, as houſes, gardens, tenements, my ſhare in the 
« copperas works, Sc. I give to the ſaid A.“; It was holden that 
a fee paſſed to A. 

So, where a teſtator reciting, * As to ſuch worldly eſtate x 
& God has pleaſed to bleſs me with,” made a proviſion for his 
heir at law, and deviſed © all the reſt and reſidue of his goods 
% and chattels, rights, credits, perſonal and teſtamentary eſtate 
& whatſoever to B., for his own uſe, benefit, and diſpoſal,” it 
was holden, that B. took an eſtate in fee in the lands of the 
teſtator, for the reſiduary clauſe is commenſurate with the in 
troduCtory clauſe. ] | 


Ero. Car. 


berlain and 


Turner, (a) fee-ſimple, and though J. S. had but a ſeparate apartment 
the houſe, and the other rooms were inhabited by other perſons 
er 357. yet the whole houſe paſſed, becauſe the houſe in which he duch 


On. 195 


n mary ine. 


(a) 4. de- Was deviſed, and that houſe was called the White Swan, wh 


viles in theſe ſign extending to the whole houſe, ſhews the intent of thi 


words: „1 


«i give, rati- deviſor. 


« fy, and confirm all my eſtate, right, title, and intereſt which I now have, and all the term or terms 
« years which I now have, or may have in my power to diſpoſe of, after my death, in whatever | hold 


« leaſe from J. P., and alſo the houſe called the Bell Tavern, to B.“ it was holden by three jus 
againſt Holt, that the deviſee took an eftate in fee in the Bell Tavern. Salk. 234. 3 Will 419. 


(D) What Words create an Eſtate-Tail, or for Life 


Deviſe, 1. 


Co. Lit. 


Dro. tit. AND here the former rule will hold good, that the intent oft 
5 
9. b. ceſſary in a conveyance at common law; and therefore (b), i 


25. 3 27.2. deviſes land to B. and his heirs male, the law will ſupply thel 


we words, of his body, and make it an eſtate-tail. 4 
229. vide head of Eſtates- tail. (5) But a deviſe cannot direct an inheritance to deſcend 2 a 
rales of law ; and therefore in this caſe, if B. hath ifſue a daughter, who hath iſſue a ſon, be f 
inherit; for the rule is, that whoever claims as heir in tail - male, muſt convey his deſcent W 
heirs male, Roll, Abr. 83 5. Vent. 228. wide tit, Deſcent. | 
* 766. Yo, a deviſe to one and ſemini ſuo creates an eſtate-tail: ſon 
re J» 
179. 
7 


A. deviſed his houſe or tenement, wherein J. S. dwelt, callel 
729. Cham- the White Swan in Old-freet, to F. N. for ever; this carries the 


deviſor will ſupply the want of thoſe words which are 1 


lands are deviſed to one, and if he die before iſſue, or it be * 


dot le 
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nt leaving (a) iſſue, or if he die, not having a (6) ſon, all theſe (a) And if 

Fmitations create an eſtate- tail. 872 —.— 
m1 fon. R. before he ſhall have iſſue of his body, ſo that the lands deſcend to his brother, this is an etate= 


| have 
T. M. 


er my 1. Owen, 29. adjudged. (5) For the word ſon is nomen collefivum. Vent. 231. 

make | 

| tene- But if a man deviſes lands to another without more words, this Co. Lit. 9. 
J. and but an eſtate for life; and if the deviſe had gone farther, viz. 7 b. Bro. tit. 


Deviſes, 33. 
lim and his aſſigns, theſe words, of themſelves, had not enlarged Roll. *. 


eſtator te eſtate ; but if it had been to him and his aſſigns for ever, it had 834. 


ny part been a fee. 

d leg. If A. devides lands to his eldeſt fon J. S. and the heirs male of 10 Co. 78. 
ol, nl Wt; body for the term of 500 years; provided if he, or any of his * 
ary k. e male, alien the premiſes, then to remain over, this is an eſtate:- 


\s to all 
oveable 
e 1n the 


en that 


wil, and the limitation for 500 years void; for though generally a 
kerle to a man and the heirs of his body, for 1000 years, is a 
term, and not an inheritance z yet, here, the teſtator's intent was, 
hat it ſhould be au inheritance, becauſe by the proviſo he took 
re to advance the iſſue of J. S., but if it ſhould be a term, then 


ſtate a by the deſcent of the inheritance on J. S., the term would be 

for lus nerzed, and the iſſues would be unprovided, for J. S. might alien 

is good: {ſtate | 

U eltat J. ſeiſed in fee of a houſe and lands belonging to it, deviſes the Roll. Abr. 
m 1 wiety of the houſe to his wife for life; item, he deviſes the other 834 

3 of ths f 


wiety of the houſe to his ſecond ſon; item, he deviſes the ſaid 
touſe, and all the lands belonging to it, to his ſecond ſon; yet the 
on took but an eſtate for life; for the ſecond deviſe to the ſon 


the in 


REY ul its effect by conveying that moiety of the houſe, and the land 

rries tue wich he had not by the firſt deviſe, and there are no words in the 

* "to create a larger eſtate. 
aps K having iſſue two ſons, deviſes Black Acre to the eldeſt, and 2 Elis. 
r lite Acre to the youngeſt; and if either of them died, his acre 3 FLIP 


houll go to the ſurvivor, and farther deviſed (having two daugh- a7 deviſed 
rs) to each of them 109, it was adjudged the ſons took but an to A. and B. 
Flate for lile; for though the conſideration generally gives a fee, e * 
* where there are expreſs words to determine the intent of the — 3 
lor, (which is always the rule in wills) there, the deviſe ſhall but eſtates 


t of tht 


wor terms 
yer | bold“ 


three jud | : * > 
040 &(-) conſtrued accordingly; and here, it is provided, that, after * = 


fe death of cither of them, the ſurvivor ſhould have both acres, mean no 
Mich declares his intent, that they ſhould have it but for life, more than 


or Life avithitanding the ſums appointed to be paid to the daughters. © may 
ent oft : rally occupy the land. Roll. Abr. 834. 
+ are 1 A. deviſes land to his ſon B., and if he hath iſſue male of his 9 Co. 128. 
(5 if 0 lawfully begotten, then that ſuc to have it, and if he hath x rags. 
pply tþ Þ ſue male, then to others in remainder z by this deviſe B. hath pollen. 427. 


Echate-tail; for where the deviſor ſaith, if he have no iſſue of 

2 body, then it ſhall remain over, that is as much as if he had 

Gif B. dies without iſſue male, which had been ſufficient to 

ate an eſtate-tail in him. | 

| 4. having two ſons, B. and C., deviſed Black Acre to B. and his Cro. Jae. 


þ 7 d . # oy * " 
FI bite —_ to C, and 1 s, and farther willed * tt 


2 58 Legaties and Deviſes. 


and Conley. the ſurvivor of them ſhould be heir to the other, if either of thy 


Poles. 4®7. died without iffue : though the firſt words are ſufficient to pals 00 
Jer Sid. 148. 3 5 ter t 
ä an eſtate in fee, yet the ſubſequent words correct them, and pai” 
only an eſtate-tail, and the remainder in fee is not contingent e e.: 
but executed, each ſon being tenant in tail of the part to him ded 
viſed, with the remainder to the ſurvivor in fee. 
Oro. Jac, _ A man deviſed all his free lands to his wife for life, and after 4 * 
25 uy her death to A., B., and C., his three daughters, equally to be fled c 


bell. Rot, divided; and if any of them die before the other, then the othe 
Abr. 8 30 to be her heirs, equally to be divided; and if they die withot 
Volle. 487. iſſue, then to others named in the will: adjudged, that the daugh 

ters had an eſtate-tail, 


Noy, The So, where the deviſe was to a man and his heirs, and if he dig = 
bell. För, without iſſue, that then the land ſhould go to A. and B. or ihe ſu 1 
130 vivor of them; adjudged an eſtate- tail in the firſt deviſe; for nil © 


(s) Wherea theſe caſes, the (a) extent of the word heirs is confined to the de 
und ce. fcendants or iflue of the body of the deviſce, ſince otherwiſe th 


his fon fir limitation over cannot veſt according to the intent of the dena 
ever, and for even in wills they will not allow a limitation of a fee upon 
after his de- ſo 

ceate the ce. ; 
r»mainder to his heir male for ever, with other remainders over, it was holden an eſtate · tall in 4.;k 
though the fic deviſe, being to him for ever, would give him a fee. fimple, yet the ſubſequent words! 
his beir male, ſhew what fort of inheritance the devitor intended him. Buiſt. 219 10 223. Whitingu 
Welkins. Roll. Abr. 836. 


MItatio! 

Roll. Abr. If a man deviſes land to his wiſe for her life, and at 3 
637. ſon, and if he dies without iſſue having no ſon, that then 7 and h 
ſhall have it; the ſon by this deviſe takes an eſtate in tail n , 

for though the deviſe to the ſon, and if he dies without ifſue, la... of} 

been a good tail general, yet when the deviſor went further a... k; 

ſaid, having no fon, he thereby explained what iſſue he intende 2 ; 

mould inherit the land, and limited it to the iſſue male. *Y 15 

Cro. Car. A., having iſſue B. and C., deviſed ſome of his lands to B. hi ended 
"5. Spal. eldeſt ſon, and the heirs of his body, after the death of his wi | 
ng $ Cale, gene) f 


Bulſt, 230, and if B. died, living his wife, then to C. his ſon; and devil 


166 


5 e. other lands to C. his ſon and the heirs of his body, and if be be 3 
ent 230. robin | ; , ied the wile 5 Comyn 
„ ithout iſſue, then to remain over; B. died in the life of Tem Rep, 


; 
i 
4 
| 
i 

n 

= 4 ? 
. 
. 
* 
! 
- 
. 


S. P. 1 P. yet adjudged that C. could not enter into the land, while any Mil 
Wms. 427- of B. remained; for the words, if B. died living the wife, did nd 
- >a — abridge the eſtate - tail which was given by the former worde be 
S. P. id. cauſe the teſtator could not be ſuppoſed to intend to prefer 
Raym. 524+ younger ſon before the iſſue of his eldeſt, eſpecially, when he k 
. in the former part of the will ſettled it on the iſſue of the cldell 
and made the ſame proviſion of other lands the ſame way for 

| youngeſt ſon. a e 

q Lev. 125. A. ſeiſed of lands deviſed them to his wife, if ſhe did not ma 
— and hut if the ſhould marry, then his eldeſt ſon prefently after be 
| 8 | . 
Raym. 427. marriage to enter, and hold the land to him and the heirs male « 
5. C. by the his body, the remainder to his other ſons in tail male; the cl 

. did not marry; yet the court reſolved that the lands were ente 


Cutter. by the will, taking the iutent of the deviſor to be, that the For tine 
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he ould be created in all events, but that the eldeſt ſon ſhould not 2 Show. 182. 
er enter till after the deceaſe of the wife, unleſs in caſe of her mar- . 5c C. 
0 pay kige, and then to enter preſently. 1 
* Cutler. [ Note, Raymond has reported merely his own argument. ] 


A man had iſſue, A., B., and C., and having three houſes, de- 4 Leon. 129. 
le hem all to his wife, with remainder of one houſe to each 104 

aal, and his heir, and if any of his ſaid iſſue die without iſſue 3-23; 359- 
Alis body; the ſurvivors to have toram i/lam partem between them, 53. Hawk 
aully to be divided: theſe laſt words carry only an eſtate for life ele, 
| the houſe of him that firſt dies to the ſurvivors, for they imply —_ my 
more than that the whole part of him that dies firſt ſhall go to 

te ſuryivors, and there being no eſtate limited it can be only for 


id aſter 
y to be 
» othe 

withou 
daugh 


f he dig 
the fur 


' Me. 3 
LY | 4. deviſed all his lands to his wife till his ſon hould be of the Dyer, 124. 
me 2 years, and then to his heir and to his heirs for ever, and 45-4 ow 


—_ ten he comes to the age of 24 years, that ſhe ſhall have the third 
emu for her life, and if he dies before the age of 24 years, then 
2 ca be to have it all for life; and after her deceaſe, if the heir has no 


a ie, the remainder to B., the remainder to the right heirs of the 

may þniſor ; the heir came to the age of 24 years; but no entail was 

y hiring ted by the will, for the fee-ſimple deſcended to him, and the 

aitations were to take place if he died before the age of 24 years, 

dich he did not. 

7,00 4. deviſed lands to B. his fon, and if C. his daughter ſurvived Roll. Abe. 

- J ahs heirs, then ſhe ſhould have the lands: it was adjudged, i. ere. 

y ** ut B, had but an eſtate- tail, for the word heirs mult be intended Cre. fee, 

= ers of his body, for he could not die without (a) collateral heirs 45, 416. 

ther . file lis ſiſter was alive. But if the will had ſaid, that if . — 

intende ranger ſurvives B. and his heirs, then he ſhould have the 44 3 
: 2k nds; there, B. would have had a fee-ſimple, and then the 2 Lev. 163. 

to . ended remainder over muſt be void, for it is to veſt on a con- (% Salk. 


=y | uy of B.'s dying without heirs, which is too (6) diſtant to Li Rom. | 
. Mect. * IT. 
| Was. 23. 


1 Comyns, $2. pl. 51. [2 Eq. Ca. Abr. 305- pl. 2+ Ca. temp. Talb. 1. Dougl. 254. Ambl. 363. 


"tn Rep. 488. n. 491. 1 Vez. 89. 3 Atk. b19+] S. P. adjudged. (6) Vide Vaugh. 270, 271. 


„ where A. deviſed to B. for his life, and to his heirs, and for 3 Lev. 70. 
mol heirs of him, to C. in the ſame manner, and for want of Farker and 
t of him, to D. and his heirs for ever, and the jury found that adjudged, 
hand C. were brothers, and that D. was next couſin and heir to # Morgan v. 
though not mentioned in the will; the court held, that 8 
i had but an eſtate-tail, and the remainder in fee to D. was 8. P. _ 
dd, for D. being couſin and-heir to them, proves that he in- 
Aced heirs of the body : (c) alſo, want of heirs of him, are to be 

for want of heirs of his body. (c) 7 Co. 4. 
+ the MN, where A. deviſed lands to his ſon for life, then to his ſon * F. 
* bor life, remainder to his fon G., and his heirs for ever, and if Ca temp. 
"the ent ud die zvithout heirs, then to his two daughters; this was 3 
doi ed to be an eſtate- tail in G.; for it was impoſſible he Will. 

| S 2 ſhould 


Legacies and Deviles. 


ſhould die without heirs whilſt his ſiſters were living; ' 
the teſtator by heirs, could only mean heirs of the bd. 
The rule holds the ſame where the remainder 1s limited to the 
heirs of the teſtator himſelf, if ſuch heirs muſt alſo be heirs to the 
firlt deviſee. As, where A. deviſed to his ſecond fon and his bein 
for ever; and for want of fuch heirs then to the teftator' righ 
- heirs ;, here, though the deviſe to the teſtator's heirs was a1 
nullity, as ſuch heirs muſt be in by defcent, yet it was held (uf 
cient to manifeſt the intent, and aid the conſtruction of an eſtate 
tail. | 
But where there was a deviſe to one and his heirs,' and if 
die without heirs, then to a charity; lord chancellor faid, the & 
viſe being to one and his heirs, and if he die without heirs, the 
over, ſuch deviſe over was void, and the word heirs ſhould not! 
conſtrued to ſignify heirs of the body, where the devilee over! 
not inheritable. 

So, where the teſtator deviſed to his ſon and his heirs, and if 
— 2 Y- ſhould die 2% bh¹ beirs, remainder over to another who was hal 
3 Atk. 617, brother to the firſt deviſee; upon a queſtion made, whether 

firſt limitation was in fee or in tail? Lord Hardwicke aid, it wa 

a plain caſe, and one of thoſe points which the court would nt 

ſuffer to be argued, as having been determined before. This 

a deviſe over to a ſtranger, as the law conſiders him, and wi 

could not in any event inherit as heir to his brother.] 
Robinſon's If A. deviſes lands to B. for life, and if he die without ifut 
_ — then to remain to C., this is an eſtate-tail in B., for it is not to 

remain to C., till the iſſue of B. be ſpent. 


pl. 12. 
2 Brownl. 271. Moor, 682. Lit. Rep. 259. 1 P. Wms. 57. 1 Vent. 230. 8. C. cited, (% 


therefore, wherever the anceſtor takes an eitate for life, and there is a limitation to his heirs dt 

theſe words ſhall be words of limitation, and not of purchaſe, and velt the inheritance in the anceft 

laid down as a rule in Shelly's caſe, Co. (9. But on this rule of creating by implication an el 

25 « = pany in the anceſtor, there have been ſeveral nice diſtinctions, as appears by the als 
is head, 


Vent. 230. 
Burley's 
caſe, cited 


1 P. Wrns. 
24. Net. 
tingham v. 
Jennings. 


Attorney 
General v. 
Gill. 2 P. 
Wms. 369. 


Ver. 89. 


So, of a demiſe to B. for life, the remainder to the next be 
male, and for default of ſuch heir male, the remainder over; 
by Hale, C. J. is a good eltate-tail, for the words heir and iſſus are nomina cul 


$9 book been 7jva, and carry the land not only to the immediate heir or ill 
1 22 "Ma but to all that deſcend from the deviſee. : 


, Whether there be any ſuch caſe on the roll ? 


2 Co. 66, But if lands are deviſed to A. for life, the remainder to his f 
-- og * heir male, and the heirs male of the body of ſuch heir male! 
2Anderf,z5, deviſee hath but an eſtate for life, by the expreſs words cl 8 
will; and the limitation of the remainder to the heir male, 1 
to the heirs male of ſuch heir male, is a good contingent remi" 
in the heir male, becauſe it may velt eo inflanti that the paruc 
eſtate determines. : 
6C0.16. v. Lands were deviſed to A. and his wife, and after their de 
Wyld'seafe. to their children, they having then a fon and a daughter; 4 | 
| adjudged, that A. and his wife had but an eſtate for | þ 
remainder to the children for life ; for no greater eſtate had p! | 
at common law; and the intent of the deviſor mult plainly apf 
8 


Vent. 229. 
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ir they will never admit of a conſtruction different from what 10 Mod. 
they would allow in conveyances executed in the life of the party; _ S.C. 
nd for that reaſon, if the deviſe had been to A., and his children, 8 

or ue, A. having children at the time, A. and the children would 

are been jointenants for life, 

But if A. had deviſed land to B. and his children or iſſue, and 6 Co. 17. 
I had none at the time of the deviſe, then he takes an eftate-tail, Mga 229 
ferit is plainly the intent of the deviſor, that the children ſhall 60. * 
are the land; and they cannot take as immediate deviſces, for 
they were not in ; nor by way of remainder, for the deviſe was 
immediately to B. and his children; and therefore, the words ſhall 


_ te taken as words of limitation, viz. as children of his body, 
8 * One having two ſons, A. and B., by his will in writing deviſes King v. 
4 nor Ts to his ſon 4, for his natural life, and after his deceaſe he l ry 


eres the ſame to the iſſue of his body Jawfully begotten on a 225. &c. 
keond wife, (he having a firſt then living,) and for want of ſuch 2 Lev. 58. 
0 f. and his heirs for ever, with power to 4. to make a jointure * 

to ſuch ſecond wife for her life, and dies; A., in the life of his Pollex. 101. 
inſt wife, ſuffers a recovery to the uſe of himſelf in fee, and dies Firzgib. 23. 
mithout ifſue; and the queſtion was, whether by this deviſe 4. — 
ns tenant in tail, for then by the recovery the remainder was 384. S. C. 


&ltroyed ; or if he was only tenant for life, for then this recovery cited. 2 P. 


* "ws a forfeiture of his eſtate: and it was adjudged in B. R. © ET 


wanſt the opinion of Hale, Ch. Juſt., that A. had but an eſtate as this 


out ta ir life ; but this judgment was reverſed in the Exchequer-cham- — be 
not to „ where it was adjudged, that A. had an eſtate-tail, wy” * a 


liſhed caſe relating to this doctrine, it may not be improper briefly to inſert the reaſons of the teſo- 
Iu, which are theſe : 1. Becauſe that iflue is nomen coll: fivumy and is a ſtronger word than ch/dren, 
Mach takes in only the immediate deſcendants of the parent; but ifſue takes in all from generation to 
anon; and fo long as there is any iſſue of A. the remainder is not to take place, 2. In acts of par- 
ſent, iſſue is a3 comprehenſive as heirs of the body; as in Weſt, 2. de donis, it is faid, guo minus ad 
lu d/cendaty, which takes in all iſſues in ſecula ſeculorum, 3. He had no iſſue at this time, for then 
wa, a5 this caſe is, veſt in them by way of remainder ; but having none, leaves it to the conſtruc. 
In of |aw, upon the import of the word iſſue. 4. It is iſſue of his body begotten, which is an eye of an 


next be r ul. 5, It is (aid, n for wwant of ſuch Iſue, Which is « phraſe agreeable to an cſtate-tail. 
ts in cale of the creation of an eſtate- tail, where vo/untas donatoris has ſome influence, 7. It is in 


«a will, where the intention of the teſtator is to govern, 


[Ateſtator gave and bequeathed to his grandſon S. all that his bean v. 
Readow, c. to hold unto S. and the heirs of his body lawfully —_—_— 1 
Peotten, and their heirs for ever, chargeable nevertheleſs, and „ 
aged with the payment of eight pounds a year unto . during 
N r natural life: but in caſe S. ſbould die without leaving iſſue of his 
c then he gave and deviſed the ſame to G., to hold to him and his 
em for erer; chargeable as aforeſaid, and alſo chargeable with | 
remain e to the payment of 100 J., unto his the teſtator's niece, 
in one year after G. or his heirs ſhould be poſſeſſed of the 
de premiſes. S. entered and died ſeiſed, leaving iſſue a fon, 


eit dere allo died ſeiſed, having previous to his death, made his will, 
1 . 3 the ſame to his mother, and her heirs and aſſigns. 
or liert the queſtion was, what eſtate S. took under this will? And 
; had pal "4 contended, on behalf of the mother, that the ſon of S. 


ah tee-fimple, the words « heirs of the body” operating as 
e of purchaſe to anſwer the intent; and it was faid that a 
83 ſtrong 
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Legacies and Deviſes. 


ſtrong circumſtance was, the legacy of 100/. deviſed to the 
teſtator's niece, in caſe S. ſhould die without iſue; of neceſſity there. 
fore the teſtator muſt mean a dying without iſſue, at the time of 


that uf 
not to 


his death; for if he intended the ſhould wait till a fofal failure of = 
iſue, ſhe might wait for 100 years, or for ever. But Lord Mail * in 
eld ſaid the diſtinction was, between a deviſe of lands and pe. ke. 
ſonal eſtate: in the latter caſe, the words were taken in ther ....... 
vulgar ſenſe; that was, dying 4v:thout leaving ſue at the time of Wil en 
death, The queſtion was, whether the grandſon took an ellate- TI 
tail or an eſtate in fee? The deviſe was to 8. and the heirs of hi cr 
body, and their heirs for ever, but the words “ their heirs for cum "I 
were qualified by the ſubſequent words “ in cafe he ſhalldie with "mn 
<< out leaving iſſue,” which clearly ſhewed it an eſtate-tail; and l 
then the teſtator gave it over to the mother. It was too clear to.;..... 
admit of 2 doubt. And the other three judges concurred.) 6 
Upon a ſpecial verdict, the caſe was; Richard Gooch, ſeiſed u dant:! 
fee of lands in Suffolk, by will in writing deviſes to Richard, ſono 8 
his late brother, all his lands commonly called P. and alſo all othe "Pl 
his lands during his natural life, and to the heirs male of his bed "RX 
begotten 3 and for want of ſuch iſſue, he the ſaid Richard to he gu 
the ſaid eſlate but during his natural life, and no longer; and de . cn. 
his will was, that the aforeſaid eſtate ſhould deſcend to Phily N . 
nephew: Richard ſuffers a common recovery to the uſe of himſe Fehn 
and his heir, and deviſes this land to the defendant in fee, and di a 
without iſſue male. It was adjudged to be an eflate-tal ly... 
Richard, and ſo the remainder barred by the recovery, and not al =P 
eſtate for life, and fo forfeited by the recovery; for the words vage 
for avant of ſuch iſſue, he the ſaid Richard to have but an eftate dm a his 
bir natural !ife, are no more than the law implies ; for if tenant i... no 
tail has no iſue, it reſolves into an eſtate for life, and ſo it va ben 
adjudged. The objection was, that it ſhould be conſtrued thus lis will 
1 give the land to Richard during his life, and no longer, in dien 
he has no iſſue male of his body; and ſo an eftate-tail upon Conly 
contingent ; and he dying without iſſue male, it is now becom I, Beca 
but an eſtate for life ab initio; but the judgment was ut ſupra. without 
{A teltator deviſed lands to his daughter E. to hold the ny ver 
aſter the death of the teſtator's wife, to his ſaid daughter and 4. iſue 
heirs of her body lawfully begotten z and to his daughter A. ohe Alolute! 
lands, to hold from and after his wife's deeeaſe, to the ſaid aut 
and to the heirs of her body lawfully begotten ; and declared Þ Meſe ob! 
further mind and will to be, that in caſe either of his ſaid daug! be eſtatt 
ters ſhould happen to die ſingle, married, or widow, without le dere is | 
ing children or child /iving at their deceaſe, lawfully begotten, ti bem ſh; 
the efate given her by his will, ſhould be void as to the inen parc! 
of heirs, and of none effect, and the lands ſo given her ſhould f fries, or 
to his heir male, and his heirs male, he and they paying d , :, 
ſurviving daughter an annuity during her life, £., after . 
ceaſe of her mother, ſuffered a common recovery of the lands Weigh 
deviſed to her, and afterwards deviſed them, and died mor 4 was | 
Upon a queſtion, whether the recovery had barred the rem By ul 


over; it being contended on behalf of the claimant in re 


Legacies and Deviſes. 283 
that upon the whole of the will the intention of the teſtator was * 
wot to give his daughter an immediate eſtate- tail, but an eſtate for. 

only, with remainder to her children in tail, if ſhe left any, 

1d if not, then to the teſtator's heir male, &c.; but if not ſo, ſtill, 

that in providing for the event that had happened, he exprefsly 

rroked the eſtate of inheritance ; the court ſaid, the validity of the 

recovery depended on the point, whether the daughter was tenant 

in tail, or tenant for life only; and that it was neceſfary for the 

gaintiff to ſupport the , propolition, that, at the death of the 

tllator, E. was, during her own, life, tenant for life only; that 

the eſtate was given to her and the heirs of her bady, which was an 

chate-tail ; that if ſhe was tenant in tail to the hour of her death, 

wthing was ſo clear, as that all conditions limited upon ſuch 

clear u e c-tin, were avoided by the common recovery, which had 

J een luffered. And the court were of opinion, that ſhe was 

eil u nant in tail.) 

„ne K copyholder in fee ſurrenders to the uſe of his will, and by Cro. Jac. 

ll othe will deviſes his copyhold lands to his wife, and if ſhe hath iſſue by e 
nis bod he deviſor, that iflue ſhall have it at his age of 21 years; and if _ w 
to han er mne die before that age, or before his wife, or i foe hath no judged. 
re iſe, then ſhe ſhall chooſe two attornies, and ſhe to make a bill of? gt 
rl g i: of my lands to her beſt advantage. Per curiam, ſhe hath only 1 
bim n eſtate for life; and having no iflue, hath no intereſt to diſpoſe, | 
d int n authority only to nominate two, who ſhall ſell, and the 

tal M inde ſhall be in by the will. 

d not i One by will deviſes lands to A. for life, without impeachment 3 Lev. 1. 
ords a8 © rate; and in caſe he ſhall have ifſue male, to ſuch iſſue male I. Ram. 
te du" his heirs for ever; and after the death of A., in caſe he ſhall te, 75 
ten ene no ive male, to B. and his heirs for ever, and dies: A. 8 Mod. 256. 
* lufers a recovery, and declares the uſe to himſelf in fee, and by ** F- 


* i . A . l l ib. 21. 
us will deviſes it to C. in fee, and dies without iſſue; and the firſt 225 


pr 4 weltion was, whether by this deviſe A. took an eſtate in tail male, 403. be. 
my Nu; for life? and it was held to be but an eſtate for life in A. OOO 

deco „ Becauſe it was deviſed to him expreſsly for life, and that Kime; and 

* ost impeachment of waſte, which would have been needleſs, e court 
e un were an eſtate-tail. 2dly, The words, and in caſe A. die with- being ready 


to give judg- 


| and 10 yy * . . 
I ut 1/ue male, or leave us iſſue, are not to be taken ſubſtantively and ment on this 


, the -\c- 4 
my i alolutely, but relatively to what was ſaid before, viz., if A. die Pt, J. 
mw 1h __ iſſue, who ſhall take the fee as before is appointed; and — _ 
ad daugt ele oblique words cannot be intended to deſtroy by implication ther, wiz. 


ie eſtate expreſsly deviſed before to the iſſue male of A., and Whether 
theſe re, 


hout lea ere © 2 — bt 
is no uncertainty in theſe words, to the iſſue male, which of ,.;ngers 


the i 
p 252 den ſhall take, if there be ſeveral, for the eldeſt ſhall take the fee could take. 
ſhould . Eniſee or 5 * . * erecuta⁴ 
ng to U wh . contingent remainders? upon which it was twice argued z but before any judgment the parties 
| 4 2 ut in Saik, 224. pl. 1. S. C. it is ſaid to have been further held, that this limitation to the 
ter | * * not an execurory deviſe, being after a freehold, but a contingent remainder, ſo that a poſthu- 
Cc lands 10 We never taxe ; but there is no judgment; but per Raym. Ch. Juſt. in the caſe of —.— 
unmartie ad it Rs ts 2 —— _— — W. 3. that it was only an eſtate for life; 
4 ecided in the ſame manner in Chancery, and on an 2 to the Houſe of Lords, 
remain Ar bo, 183. [And lee acc. Doe v. Reatun, 3 Will. 244-] ow 
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-_ Legacies and Deviſes. | 
[A teſtator deviſed lands to his ſon F. to enjoy the rents and 


White v. 
2 profits thereof during the term of his natural life, with power tu 
— Ker. make a jointure of all or part, and after his death and jointure, if 
any were made, to the heirs male of his body lawfully begotten, during 
the term of his natural life, and for want of ſuch heir male, he gave 
the ſame lands to another ſon. It was adjudged, that F. took only 
an eſtate for life. 
Law v. Again, where a deviſe was to B. and his heirs lawfully to be 
az 6 = begotten, that is to ſay, to his firfl, ſecond, third, and every fon and 
1361. . fans ſucceſſively, lawfully to be begotten of the body of the ſaid B, ard 
the heirs of the body Fa ſuch firſt, ſecond, third, and every ther fon and 
ſons ſucceſſively, lawfully iſſuing as they ſhould be in ſeniority of oz: 
and priority of birth, the eldeſt always, and the heirs of his body to 
be preferred before the youngeſt, and the heirs of his body, 
remainder over; it was adjudged, that B. took only an eſtate tor 
life; for that the ſubſequent clauſe was not contrary to the pre- 
ceding general limitation to B.'s heirs lawfully to be begotten, but 
| explanatory of what heirs, Cc. were meant. 
Doe v. Gavelkind lands were deviſed to A. and the heirs of her body lav. 
bun fully begotten or to be begotten, as well females as males, and u 
1100. 1 Bl. their heirs and aſſigns for ever, to be divided equally, ſhare and 
Rep. 26;- ſhare alike, as tenants in common, and not as jointenants. It wa 
holden, that the words heirs of her body did not operate as words 
limitation, nor, conſequently, create an eſtate-tail in A. For her, 
theſe words did not ſtand independent and unqualified, but were 
corrected and explained, very expreſsly, by the words which fol 
lowed and were coupled with them; the words as well female « 
males, annexed to the words heirs of the body, were incompatidle 
with and expreſsly broke the deſcent, becauſe gavelkind lands 
cannot deſcend in that manner; and the deviſe expreſsly created 
a tenancy in common, which was impoſſible by deſcent, as that mul 
have been in coparcenary ; and beſides, there were words of limit 
ation in fee grafted on the words heirs of the body, which could ut 
| have been ſatisfied by an eſtate- tail in the anceſtor. 
Perrin v. . Williams, being ſeiſed in fee of a plantation in Jamaica, de- 
* viſed in the following words: Should my wife be enſeint with 
3 &« child, at any time hereafter, and it be a female, I give and 
1 Bl. Rep. © bequeath unto her the ſum of 20007., &c.z if it be 2 male, 
— — « give and bequeath my eſtate, real and perſonal, equally to de 


« divided between the ſaid infant and my ſon 7. V., when . 
&« ſaid infant ſhall attain the age of 21. em, It is my intent an 
« meaning, that none of my children ſhould ſell or diſpec of 1 - 
« for louger time than his life ; and to that intent 1 give, deviſe, 30: 
« bequeath all the reſt and reſidue of my eſtate to my fon J. 3 
« and the ſaid infant, for and during the ferm of their natura 1 
« the remainder to my brother-in-law J. G. and his Gen x 
« and during the lives of my ſaid ſon J. W. and the ſaid iu 
« the remainder to the heirs of the body of my ſaid ſon ** 
* and the ſaid infant, lawfully begotten or to be n 
* remainder to my daughters, &c.” No other ſon 35 wy 


and the queſtion was, what eſtate J. V. took under The 


The 
took 
Excl 
Hou 
| neve 
the 


leave 


25 
mon, 
and! 
the v 
her « 
ever. 
eſtate 
For i 
eltate 
equal 
moiet 
daugl 
moiet 
deyiſe 

A, 
for lif 
witho 
and ir 
theſe | 
ave | 
eſtate 


a1 


fault 9 
but bel 
the inte 
land; g 
Hach 
teſtato 
eſtate- 
(W. 
ſettle a 
jointur 
in {tris 
Wer; 
late 
Sir 
taught. 
remain; 
lon in 


hen the 


| late. 


Legacies and Devifes; 


The court of King's Bench (Yates, J. diſſent.) determined, that he 


took only an eſtate for life. This judgment was reverſed in tlie 
Exchequer-chamber, from which an appeal was lodged in the 
Houſe of Lords. The judgment of that Houſe, however, was 
never had; for after the appeal had depended a confiderable time, 
the parties compromiſed the diſpute, and the plaintiff obtained 
lexve to withdraw his writ of error. | 

7. V. deviſed his eſtate to his two daughters, equally to be 
divided between them, not as jointenants, but as tenants in com- 
mon, viz. the one moiety or half part thereof to his daughter E. N., 
and her heirs for ever; and the other moiety to his daughter's. 


the wife of W. H. during the term of her natural life, and after 


her deceaſe to the iſſue of her body lawfully begotten, and their heirs for 
rr. It was adjudged, that S. the ſecond. daughter took only an 
eltate for life, with remainders to her children, as purchaſers. 
For if the deviſe of the ſecond moiety were conſtrued to give an 
eſtate-tail to this daughter, the deviſor's eſtate would not be 
equally divided, for then the ultimate reverſion of the ſecond 
moiety would be -again ſubdivided between the heirs of the two 
daughters; and the firſt daughter and her heirs would take a 
moiety of this reverſion over and above what they take under the 
&viſe of the firſt moiety of the whole. 1 

A. deviſes his eſtate to truſtees: and their heirs, in truſt for B. 
for life, and to his firſt and other ſons in tail; but in caſe A. died 
vithout an heir male of his body begotten, the truſt to be void; 
aud in ſuch caſe he gave the eſtate to. S. It was held, that 
theſe words, zf he die without heir male of his bedy begotten, did not 
ge him an eſtate-tail by implication, nor enlarge an expreſs 
elta deviſed to him for life. 


Roe v. 
Coll is, 

4 Term 
Rep. 294. 


2Vern. 427. 
449. Pop- 
ham and 
Bamfield. 

1 P. Wms. 
54 S. C. 2 
1 Salk. 236. 
S. C. but 
ſaid by Lord 
Hardwicke, 


u 5 to be wrong reported by him. S. C. cited in $ Mod. 260. Fitzgib. 26, 27. 1 P. Wms. 33 3s 


J. Jeviſes to D., his daughter for life, and after her deceaſe 
b ber ärſt ſon, and the heir of his body; and if he dies without 
s f his body, then to her ſecond and other ſons, and the heirs 
ir bodies, and after them to N. in e4dem formd, and for de- 
fault of ſuch iſſue, to 7. S. in fee; and after the will was finiſhed, 
bu before publication; the teſtator adds this clauſe: Memorandum, 
th tent and meaning of the teſtator is, that D. ſhall not alien the 
nds given 10 her, but they ſhall be to her heirs male; and for want. 
j ſuch ſue, to N. This reſtrictive clauſe explains the intent of the 
tltator, and therefore B. ſhall have an eſtate for life, and not an 
ate-tail by implication. x: 

(Where the deviſe was to 4, for life, with power to truſtees to, 
ſettle a jointure, if he married a gentlewoman, and, ſubject to ſuch, 
pnture, a direction to limit the eſtate on the ĩſſue of the marria 
i ſtrict ſettlement; but if A. died without iſſue of his body, then 
der; Lord Hardwicke held, that the latter words gave A. an 

tal by implication. | 


Skin. 240, 
pl. 5. 

3 Mod. 62. 
Jil. S. C. 
cited. 

Vent. 230» 
4 Mod. 318. 
Pollex. 657. 
2 Show. 405. 
pl. 377. 

Eq. Abr, 
184. pl. 25, 
Friend and 
Bouchier. 


Allanſon 
v. Clithe- 


row, I Vez. 


* . D. deviſed all his manors, meſſuages, lands, Qc. to his. Letheullier 
ughter N. D. for life, remainder to truſtees to preſerve, Sc. Ice,, 


wed, main - 
Winter to her firſt ſon in tail male, remainder to every other 
in tall general ; and gave all his perſonal eſtate to truſtees, to 


3 Atk. 774. 
Ambl. 204. 
220. 8. G 
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Robinſon v. 
Robinſon, 
z Burr. 38. 


Frans v. 


Aſtley, 
3 Bure, 
1570. 


Legaties and Deviſes. 


be laid out in land; and ſettled upon his daughter and her iſe. to b 
in ſuch manner as he had deviſed his manors, Sc.; and in aſe his the 
faid daughter ſhould die without iſſue of her body living at her decea; male 
then he deviſed to truſtees his manors, Cc. and alſo all his per. flue 
ſonal eſtate, to be laid out as aforeſaid z upon truſt, to receive the natu 
rents and profits thereof annually, as well of the lands fo to be ten; 
purchaſed, as of all other the premiſes ſo as aforeſaid deviſed to the | 
them, and lay out the ſame in the purchaſe of lands of mherit. then 
ance in the county of G. or ſome adjacent county, and alſo the tural 
rents thereof, until his couſin, Sir H. N. ſhould attain his age of and! 
21 years. And then the will goes on in theſe words: « en,! and | 
« give and deviſe all my manors, &c. unto my couſin, Sir H.. want 
« after he ſhall have attained the age of 21 years, (taking the keirs 
« name of D.) for life, without impeachment of waſte ;z with re- rever 
de mainder to his firſt, Sc. ſons in tail male, remainder to his exe. 
“ daughters in tail. And in default of ſuch iſſue, or in caſe devil 
« the ſaid Sir H. N. ſhall happen to die before he attain his faid him 
ce age of 21 years, and without iſſue, then to S. I. (taking the and t 
« name of D.) for life, with remainders to his ſons in tail male; n po! 
« and for default of ſuch iſſue” —— And then there was a blank, and a 
without any farther diſpoſition. Lord Hardwicke held, that M. I. ur al 
the teſtator's daughter, was not entitled to an eſtate- tail by impl. eltate 
cation; for that the words © it my ſaid daughter /bowld die with- lons c 
« out ifſue living at her deceaſe,” are to be conſidered as if he had hut C 
added duriug the minority of Sir H. N., and do not give an eſtate- the v 
tail to the daughter, but her iſſue take by purchaſe, ng to 
A teſtator deviſed all his real eſtate to L. H. for and during the took 
term of his natural life, and no longer; provided that he altered lame « 
his name, and took that of R. and live at his houſe at B.; and after } — 
his deceaſe to /uch ſon as he ſhould have, lawfully to be begotten, al his 
taking the name of R. and for default of ſuch iſſue, then he be- brothe 
queathed the ſame to his couſin V. R. and his heirs for ever: altert 
And he further willed, that the ſaid . R. have liberty to preſent then t 
whom he pleaſes to any vacancy that ſhould happen in any of drothe 
his (the ſaid teſtator's) preſentations, during his life; and in calc nale 
any of his children ſhould take or be deſigned for holy orders mf 
then it was his (the ſaid teſtator's) deſire, that in cafe of any _ 
vacancy in either of his preſentations, bonds of reſignation be 0g to 
taken to ſuch child or children, if the vacancy happen belore he ma 
or they attain ſuch orders; and after the ſame ſhould be diſpoſed Oy 
of as aforeſaid, then he gave the perpetuity of the ſaid preſentatun. B. 
10 the ſaid L. H. in the ſame manner, and to the ſame uſes, as be had Uter t 
before given his eſtate. The court of King's Bench certified; queſt 
that upon the true conſtruction of this will, the faid L. Hi. mult, _ 
by neceſſary implication, to effectuate the maniſeſt general intent ＋ t 
of the teſtator, be conſtrued to take an eſtate in tail male, he e lin 
and the heirs of his body taking the name of R., notwithitas: oo! 
ing the expreſs eſtate deviſed to the ſaid L. H. for his lifes and m 0 ſe 
longer. | | . 
Sir 8. D. deviſed all his manors, E. to 8. D. fon of C. 0 "ry 
during his natural life, and the heirs male of his body wy could; 
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o be begotten 3 and for want of ſuch iſſue, to C. D. another of 


the ſons of the ſaid C. D. during his natural life, and the heirs 
male of his body lawfully to be begotten; and for want of ſuch 
ſuc, to J. D. another of the ſons of the ſaid C. D. during his 
n2tural life, and the heirs male of his body lawfully to be begot- 
ten; and for want of ſuch iſſue, then to every ſon and ſons of 
the laid C. D. which ſhould be begotten on the body of Sarah his 


then wife; and for want of, ſuch iſſue, then to V. H. for his na- 


tural life, and the heirs male of his body lawfully to be begotten ; 
and for want of ſuch iſſue, to S. G. for and during his natural life, 
and the heirs male of his body lawfully to be begotten; and for 
want of ſuch iſſue, to J. G. for and during his life, and the 


leirs male of his body lawfully to be begotten; with the 


reverſion to the teſtator's right heirs. There was a proviſo an - 
nexed to the deviſe to the ſaid S. D. and cthers, that if the eſtates 
deviſed to him or them and their deſcendants, ſhould come to 
him or them and be in poſſeſſion, then and thereupon he and they 
and their deſcendants to whom the premiſes ſhould come and be 
in poſſeſſion, ſhould procure an act = parliament to take his name 
and arms; otherwiſe their eſtates ſhould determine. The teſta- 
tor alſo deviſed ſeveral things to go, as heir-looms, along with the 
eſtate; and he gave powers to make leaſes and jointures. The three 
ſons of C. D. viz. S. D., C. D. and J. D. all died without ifſue. 
But C. D. had a fourth fon, named V. born after the making of 
the will, who became ſeiſed, and took the name and arms accord- 
ing to the directions of the will. It was adjudged, that this ſon 
wok an eſtate-tail, for that the teſtator evidently intended the 
lame eſtate for the after-born ſons, as he had given to the others. 


J. B. deviſed, after the death of his nephew V. B., eldeſt ſon Chapman 
al his brother R. B. without iſſue, to the ſecond ſon of his ſaid 7: Browns 
brother K. B. for and during the term of his natural life; and 1626. 


after the death of the ſaid ſecond ſon of his ſaid brother R. B. 
then to the firſt ſon of the body of ſuch ſecond ſon of his ſaid 
rather R. B. lawfully begotten or to be begotten, and to the heirs 
male of the body of ſuch ſecond ſon lawfully to be begotten ; 
and for want of ſuch ifſue, to the third, fourth, fifth, and every. 
younger ſon or ſons of the ſaid ſecond ſon of the ſaid R. B. (accord 
ng to their ſeniority) and to the heirs male of the bodies of the 
ladthird, fourth, fifth, and other ſons of the ſaid ſecond ſon of the 
lad R. B., with remainders over. At the time of making the will, 
N. . had no other ſon but V. B. His ſecond ſon T. B. was born 
ater the making of the will, and after the teſtator's death. The 
hüeſtion being, whether T. B. the ſecond ſon of R. B. took an 
cke. tail under this will, or an eſtate for life only? It was preſſed 
yon the court in order to make it an eſtate for life only, to change 
the limitation to the heirs male of. the body of ſuch ſecond ſon, 
the heirs male of the body of ſuch firſt ſon of ſuch ſecond ſon, and 
o uſert a limitation to the ſecond ſon of the ſaid ſecond ſon ; but 

* court ſaid, that they could not ſupply a contingency omitted in 


de molt favourable caſe that could exiſt z that adding theſe words 


this caſe would introduce a void limitation, for that a poſſibility - 


cæuld not be deviſed upon a poſſibility ; that it would deſeat the in- 


tention 


* 
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tention of the teſtator; that that intention could not be anſwered but 


by giving the ſecond ſon of R. B. an eſtate-tail; and that, as the 
words ſtood in the will, he took an eſtate-tail. 


Hay v. Fart An eſtate was deviſed to A. for life, remainder to truſtees to 
of Coventry, preſerve, &c. remainder to his firſt and other ſons in tail 
3 Term . . . male, 
Rep. 83, Temainder to B. for life, remainder to truſtees to preſerve, (gc, 
remainder to his firſt and other ſons in tail male, remainder to the 
uſe of all and every the daughters of 4. and B. as tenants incom- 
mon; and in default of ſuch iſſue, to the uſe of the right heirs of 
the deviſor. After the death of A. and B. without any ſon, an only 
daughter of B., it was adjudged, took only an eſtate for life, for 
that here the teſtator has uſed no words teſtifying his intention to 
give an eſtate of inheritance to the daughters, and the court could 
not ſupply them. | 
Doe v. A teſtator deviſed to his nephew W. D. all his eſtate at, &. 
1 to hold to him during his natural life, and after his deceaſe 
Rey 82, and amongſt his iſſue, and in default of ſuch iſſue, he gave the ellate 
over. The court ſaid, that in this caſe, as in that of Robinſon v, 
Robinſon, they muſt, to anſwer the deviſor's general intention, de- 
feat ſome particular intent : that his general intent' was to give 
W. D. an eſtate-tail; and that to effectuate that intent they muſt 
reject the words © to and among ..] | 
aVern. 526. If A. deviſes lands to truſtees to pay debts and legacies, and 
erween then to ſettle the remainder of one moiety of what, ſhould remain 
Fan unſold to H., and the heirs of his body by a ſecond wife, and in 
of Suſſex, default of ſuch ifſue to her ſon J. and the heirs of his body; the 
cecreed in other moiety to F. and the heirs of his body, with remaindersove, 
taking ſpecial care in ſuch ſettlement, that it never be in the { wh 
of either of my ſaid ſons F. or H. to dock the entail of either of 
the ſaid moieties given them, as aforeſaid, during their or either 
of their life or lives; this eſtate being only executory, it mult be 
conſtrued as if like proviſion had been contained in marriage. 
articles; and therefore the ſons ſhall have eſtates for life conveyed 
to them; but it muſt be without impeachment of waſte, 
Attorney CJ. S. being ſeiſed in ſee of a legal eſtate in L., and of a truſt 
General v. or equitable eſtate in S., by his will directed B. his nephew and 
> 16744 Gu truſtee in the land in S. to convey his land in S. to the uſes of li 
2 Br. P. C. will; which if he reſuſed to do, or to acknowledge the truſts of 
__ rw his will in manner therein mentioned, then * all the gifts, leg- 
tit. Deviſe, © cies, and bequeſts in the ſaid will given, deviſed, and be. 
(B. b.) t queathed to the ſaid B. and the heirs male of his body ſhould 
pl.22.5.C. « be void.” He then deviſed all his lands in L. and 8. to B. fr 
S. C. cited, life, and afterwards to the firſt ſon, or ifſue male of his bod o 


fully to be begotten, and to the heirs male of the body d 
firſt ſon, remainder to B.'s ſecond ſon, and his iſſue mail int 

(not carrying over the limitations to his third or other ſon,) ſubject 
to a proviſo, that the ſaid B. or his aſſigns and the heirs male 
« of his body ſhould not commit waſte upon the ſaid premiſes 
« and ſhould not impeach, queſtion, or endeavour to dees 


« avoid, deſtroy, invalidate, or obſtruct the payment of all or au 


« the annuities, legacies, or charitable bequeſts in the ſaid will. 


And from and after the death of the teſtator's wife, and of cid 
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* {id B. without iſſue male of his body, or after the death of ſach 

he iJue male, he deviſed all his ſaid premiſes to truſtees for charities. 

Afterwards A. ſuffered a recovery, and died without ifſue ; and 

to the queſtion was, whether the recovery barred the charities ? As 

Wh, to which, on an appeal from the court of Exchequer to the Houſe 
c 


of Lords, it was agreed by all the Lords, that the recovery was 
good of the lands in L., of which the teſtator had a legal eſtate, 
and that the charities were barred by it ; but as to the truſt lands 
in $. the order of the court of Exchequer was reverſed by a ma- 


al jority ; the effect of which being only to reverſe the plea allowed 
for b the Exchequer, it only put the reſpondent to anſwer over, with- 
r out determining the right any way againſt him. However, in 


conſequence of this order, the Barons decreed, that the recovery 
of the truſt eſtate was void, as contrary to the truſts created by 
the will; and there having been no conveyance of the lands in S. 
to truſtees, purſuant to the directions in the will, they directed 
ſuch a conveyance, and a perpetual injunction for quieting poſſeſ- 
fon. As to the lands in L., in which the teſtator had the legal 
eſtate, the court, after a trial at law, and a ſpecial verdict found, 
gave judgment for the leſſors of the plaintiff, being of opinion 
that the nephews took an eſtate-tail in thoſe lands, and they or- 
dered the tenants to attorn. 
Lands were deviſed to truſtees and their heirs, in truſt, until Lord Gfe- 
the marriage or death of the teſtator's grand-daughter, to receive noch v- 


, Boſville 
the rents and profits, and pay her an annuity for her maintenance, — 


1 and as to the reſidue to pay his debts and legacies, and after pay- Talb. 4 
_ ment thereof, in truſt for his grand-daughter ; and if ſhe married 
a a proteſtant, after her age, or with conſent, &c. then to convey 
el the eſtate after ſuch marriage to the uſe of her for life, without im- 
. * peachment of waſte, remainder to her huſband for life, remainder 
x to the iſſue of her body, with ſeveral remainders over. Lord 
nage” Talbot held, that the grand-daughter was tenant for life only, with 
yeyed remainders over in ſtrict ſettlement. 
yer An eſtate was deviſed to truſtees to convey to the uſe of the Roberts v. 
2 teltator's daughter, for the term of her natural life, and ſo as ſhe 7 
r alone, or ſuch perſon as ſhe ſhould appoint, ſhould take and re- 3 
"ts of tive the rents and profits thereof, and ſo as her huſband was not 
by to mtermeddle therewith z and from and after her deceaſe, in 
4 be- traſt for the heirs of the body of the ſaid daughter for ever. Lord 
ould Hardwwicke ſaid, that it was plainly the intention of the teſtator, 
B. for that the huſband ſhould have no manner of benefit from the eſtate 
Wi ether in the lifetime of the wife, or after her deceaſe, (for im- 
1 3 upon her deceaſe it was to be conveyed in truſt for the 
* = of her body); the wife therefore could only take an eſtate 
ubjeft or life; for if the were entitled to an eſtate- tail, the huſband 
| wk nult be entitled to be tenant by the curteſy. | 
nes . 4. N. deviſed all his lands in B. and C. to truſtees, in truſt, to Meure v. 
gelen e ſame, and with the money ariſing by the ſale, to purchaſe Mere, 


®her freehold lands, or long annuities, or ſtock, or ſome other YE 


pudlick fund 3 and then to permit the defendant and his aſſigns to 
ware the intereſt and profits thereof during his life; —_— 
urtner 
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270 | 
further directed, that the defendant ſhould receive the rent; aud tity 
profits of the eſtates until fold to his own uſe; and after the de. port 
fendant's deceaſe, then in truſt to permit the plaintiff and his af. ben 
ſigns to receive the intereſt and profits of the ſaid money as afore: "2X 
faid, or the rents and profits of the ſaid land, if unfold, or ſuch We, 
other lands as ſhould be purchaſed, during his natural life; and -_ 
after his deceaſe, then in truſt for the ufe of the iſſue of the body _— 
of the plaintiff lawfully begotten ; and in default of ſuch iſſue, we 
the eſtates were deviſed over in fee. One of the truſtees in the 3 
will died before the eſtates were ſold, but after he had proved the me 
will. On a bill brought by the plaintiff to have the eſtates ſold by a p 54 
decree of the court, and that the money ariſing thereby might be di- : 1 F 
poſed of according to the will; the queſtion was, whether an eſtate- 1 | 
tail was to be limited to the plaintiff in the lands to be purchaſed, or 35 a 
an eſtate for life only? By the Maſter of the Rolls: Where lands * f 
are to be ſettled to one for life, and to the heirs of his body, thete re 
is no caſe where ſuch a limitation has not been held to be an ' 0 
eſtate- tail: on the other hand, there is no caſe where they are to = p 
be ſettled to one for life, and after his death to the iſſue of his 4 4 
body, that ſuch a limitation hath been conſtrued an eſtate-tail TY 
In Sweetapple v. Bindon, 2 Vern. 536. there was no eſtate for lik amp 
particularly given before the word iſe, which differs it from the by K 
preſent caſe; and yet Lord Keeper Wright ſaid, upon the like "v0 
words in marriage articles it would not have been conſtrued ar "8 
eſtate-tail, when it appeared the eſtate was intended to be pre- ſp 
ſerved for the iſſue. And in the caſe of Bale v. Coleman it is laid 3 
down, that there is a difference between a deed and a will, as to 1 
conſtruction. There is ſomething in this will that denotes the i the 
intention of the teſtator, that the plaintiff ſhould only take an be = 
eſtate for life, for there is a diſtinction between the wording and Rid ir 
framing of the limitations: in the firſt place, the eſtate is during 3 
the lives of the defendant and the plaintiff to continue in the bas the 
truſtees; and when the teſtator limits ir to the plaintiff for lite, it 775 
is ts permit the plaintiff to receive the rents and profits, c.; and E aprec 
when the limitation is to the ifſue, it is to their uſe and behool, king th 
and the court ſhould, as near as they can, preſerve the intentionof . 
the teſtator. The words, in default of ſuch iſue to A. F., hev der th: 
the teſtator intended, that F. the remainder-man ſhould not take words 0 
while there was iſſue of the plaintiff: iſſue of his bod takes in md the | 
both male and female, and there muſt be croſs-remainders to the bere wa, 
iſue female. Lord Glenorchy v. Boſville is in point, and I ſhall n Md vag; 
this caſe make my decree accordingly. _ 3 ccutior 
Bagh v. A. deviſed lands to five truſtees, their heirs and aſſigns, in tru; e the de 
. by rents and profits, ſale or mortgage, to pay his debts, 3 T4. 
570. 577. after payment thereof, he deviſed the ſame eſtates to three 0 l an 
x Vez. 142. ſame truſtees, their executors, c. for 500 years upon 2 by life, - 
1 pay his legacies, and an annuity of 200 J. per annum to his " the, ther 
cat in Jones for life; and after the determination of the ſaid eſtate for years, 1 Queſtion 
v. Morgan, deviſed the ſame premiſes to all the ſaid truſtees and their heirs, ks inſiſt 
— 1 truſt, as to a moiety, to the uſe of T., his nephew for life, * ant 
Feamg's Cone Out impeachment of waſte, and after the determination hath 


10 


we 
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ene, to the truſtees and their heirs during the life of T., to ſup- ting. Re. 
port contingent remainders, and after his deceaſe, to the uſe of the e 
0 heirs of the body of T. lawfully begotten, and for want of ſuch 2 
iſye, then to the uſe of his nephew B. for the term of his natural 


Ne lle, without impeachment of waſte, and after the determination of 
uch that eſtate, to the ſame truſtees during the life of B., to pre- 
1 ſerre contingent remainders; and after his deceaſe, then to the 
ody ile of the heirs of the body of B. lawfully begotten, with like re- 
ſue, mainders to other nephews. The firſt deviſee T. died without 
bu iſue; upon whoſe deceaſe B. the next in remainder filed his bill, 
the praying, among other things, to be let into poſſeſſion of a moiety 
bya of the eſtates : afterwards B. dying pending the ſuit, his widow 
00 and deviſee brought a bill of revivor and ſupplemental bill, charg- 
lates ing, that B. in his lifetime, by bargain and ſale enrolled, conveyed 
d,or this moiety of the eſtates to two perſons and their heirs, to make 
ands them tenants of the freehold, and ſuffered a recovery thereof (in 
aqua = wich he was vouched) to the uſe of himfelf in fee; and after- 


wards deviſed his ſaid moiety to his widow in fee, and died with- 
f hi outifae, The general queſtion between the parties was, whether 
wary an eſtate-tail, or an eſtate for life only, paſſed by the will of: A. 


= 0 B.“ It was inſiſted for the plaintiff, that it was an eſtate-tail, 
- T upon the general rule, that where lands are limited to a man for 
a " life, with a limitation in the ſame deed or gift to the heirs of his 
e hte body, that this makes an eſtate-tail; and that a deviſe of lands in 
ed af tic lame way paſſed the ſame eſtate z that the limitation was ei- 
8 wh ther a legal eſtate, or a truſt veſted or executed, and not executory. 
1s lat Un the other hand, it was contended, that thoſe rules were arti. 
Ka 75 tal, not founded in juſtice, but for ſup>ort of the feudal tenures, 
ies ind therefore the judges ought to ſhew themſelves aftutz in ſupport- 
= nz exceptions to ſuch rules. The Maſter of the Rolls, however, 
F- . teld it to be a tri, and not a legal effate ; but decreed that B. 
an was entitled to an e/tate-tail in the moiety fo deviſed to him; as it 
10 1 "35 the caſe of an immediate deviſe, and not a deviſe of lands 1 
| 70  /tiled, Upon an appeal to Lord Hardwicke from this decree, 
+5001 & agreed, that this deviſe was only a truſt in equity; but that this 
ee ag tne cale of a truſt, the court was bound to carry it into exe- 
hh «in 2ccording to the intent of the teſtator ; that the intent was 
* der that the words © heirs of the body” ſhould be taken as 


words of purchaſe, from the clauſe, without impeachment of waſte, 
ad the limitation to truſtees to ſupport contingent remainders: that 


wm ue was no diſtinction between truſts executed and executory; that 
i al truſts were in notion of law executory, and to be carried into 
alk 3 by the court. His Lordſhip therefore reverſed ſo much 
ve. aol ine decree at the Rolls as gave B. an eſtate-tail under the will. 
e of the J. A. deviſed 6000 J. South-ſea ſtock, and 1200 J. to truſtees, Aſhton v. 


* and lay out in the purchaſe of lands, to convey to G. 75 A. Aſhton, 
ir life, and afterwards to the iſſue of his body: in default of ſuch * Ver. 149+ 


then over. G. J. A. brought a bill for performance: the 
a don was, whether he had an eſtate for life, or in tail? It 
55 nliſted for him, that if it had been a deviſe of land, he would 
Kant in tail; and there ſhould be the ſame — 

iS 


ws 
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this eaſe : but the court held it an eſtate for life only of the lang 


| to be purchaſed, | On 
4 Whitey, Perſonal eſtate was bequeathed to truſtees, in truſt, to lay ou 4 
4 N Jo the fame in land to be ſettled and aſſured as counſel ſhould deviſe, - 
i | " unto and upon the truſtees and their heirs, upon truſt, and to and — 
ty 4 for the uſe of P. and the heirs male of his body, to take in fucceſſun 0 
N and priority of birth, and for default of ſuch iſſue male, then, upon 3 
5 further truſt, and to and for the uſe of B. and the heirs male of ler E 
. body, to take in ſucceſſion and priority of birth, remainder orer, * 
* And the teſtator ordered the truſtees to pay the remainder of the 7 
#3 intereſt, dividends and profits, after deducting the expences of " p 
4 the truſt, until the purchaſe or purchaſes made, to P. and J. 4 
5 reſpectively, and to their repeive ſons and iſſue male, who ſhould * 
. be reſpectivelꝶ entitled to the rents and profits of the eſtates to be 4 1 
„ purchaſed, Upon the queſtion, whether the lands to be pu- ** 
. chaſed ſhould be fettled on P. as tenant in tail, or in ſtrict ſettle. = 
* ment upon him for life, with remainder to his firſt and other ſons . ;... ; 
7 in tail male, Lord Northington, on hearing, directed the ſettlement ite 
[" to be made on him for life, with remainder to his firſt and other ke, 5 
*Þ fons in tail male. Upon a re-hearing, Lord Camden was clearly in caſe 
"4 opinion to confirm the decree, and took a diſtinction between the n gra 
1 caſe where a teſtator has given complete directions for ſettling bi hat th 
1 eſtate with perfect limitations, and where his directions ate in- for life 
1 complete, and are rather minutes or inſtructions: in the former b 2s te 
i caſe, he ſaid, the legal expreſſion ſhould have legal effect, though tenant 
# perhaps contrary to his intention, as in Garth v. Baldwin; in te ran f 
bu latter, the court would conſider the intention, and direct the con- eat. ail, 
$ veyance according to it. Here, the intention was very plan 
1 the teſtator directed the ſettlement to be made by advice of cu A m: 
8: and in ſucceſſion and priority. He meant ſomething different from impeach 
£ an eſtate-tail, when he wanted the aſſiſtance of counſel; and the iſſue 
9 though the words in ſucceſſion and priority might have eſfect in cally bits hir 
if P. took an eſtate- tail, yet they were meant to give an intereſt ton e lay 
ii the ſons after the death of P.; the latter clauſe put it out WF" 7. . 
5,4 doubt; he there explained his meaning by making uſe of they", he 
= words /ons and iſſue. Wudged 
c Baſtard v. P. P. deviſed & to A., B., and C., and their heirs and ag" give 
= — — « for ever, to the uſe of them, their heirs and afligns ff if 
+ H note. « ever, all his manors, lands, Sc. in the county of D. and elſe eſtate 
A « where, upon truſt, to ſet the ſame out in ſuch manner as the 4. dey 
1 « ſhould approve, for the benefit of his (the teſtator's) daughtet Kachmer 
. 1 cc er and the rents and profits thereof, to lay out and apply ® bout i 
. « her moſt advantage, until ſhe ſhould attain her age of 21, /e © 
i? « married; and on her attaining that age, that the ſaid trullet f and 
. « or the ſurvivor of them, or the heirs of ſuch ſurvivor, ty the 
4 &« counſel ſhould adviſe, convey, ſettle, and afſure the ſaid mano ed, t 
4 « lands, &c. wnto, or to the uſe of, or in truft for the ſaid J. fu l — 


« life, and after her death, then on the heirs of her body lei, 
« ſuing ; but in caſe his ſaid daughter ſhould die without w 
« iſſue of her body lawfully begotten, then he deviſed all his 12 
&« real eſtates to his brother J. P., his heirs and aſſigns for erg 
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On 2 bill filed by the daughter and her huſband to have the truſts 
of this will carried into execution, Sir Lid Kenyon, M. R. de- 
cared, that on the true conſtruction of the will, in the events 
which had happened, the real eſtates ought to be ſettled on Mrs. 
B/ard for life, with remainder to her firſt and other ſons ſuc- 
cellirely in tail general, remainder to her daughters in tail general, 
a5 tenants in common, with croſs-remainders in tail general, with 
remainder in fee to F. P. And his Honour ordered, that the 
Maſter ſhould ſettle proper conveyances according to ſuch di- 
rections, and that the defendants, the truſtees, ſhould execute 
the ame, | . 
A, wy a ſettlement of his eſtate on B. his ſon, for life, re- 4 Mod. 316. 
mainder to his firſt, (ec. ſon in tail male. Afterwards the reverſion Skin. 359+ 
u fee being in himſelf, he made his will as followeth: As touching 3 
my lands and tenements, & e. my will is, that if my ſon's wife die, 32. S. C. 
during the life of her huſvand, without iſſue male, that then he ſhall 3 and 
have power to make a jointure to any other wife ; and for want of ſuch ¶ Lady 
iſue male of my ſaid fon, then the lands ſhall be and remain to my ſon, Laneſbo- 
ke. by any other wife, and my grandaughter ſhall haue 4000 I. And od 
in caſe of failure of iſſue male by my ſon, then all my lands ſhall go to temp. Talb. 
my grandchildren and their heirs, ſhare and ſhare alike. Adjudged, 262. S. P. 
that the ſettlement and will being diſtinct conveyances, the eſtate ak 
for life in the ſettlement cannot be tacked to the eſtate in the will, Dougt. 437 
b as to create an eſtate- tail in the ſon, ſo that he continued only 8. P. 


tenant for life. 9 


Tem Rep. 92. 2 Vez. jun. 204. S. P. So, an equitable eſtate for life cannot unite with a legal 


thate-tail, not vice verſi. Shap'and v. Smich, 1 Br. (h. Rep. 75. Knight v. Ellis, 2 Br. Ch. Rep. 
9. 


A man ſciſed in fee, deviſed to J. B. for his life only, without Abr. Eq. 
mpeachment of waſte, and from and after his deceaſe, then to r 
tte iſue male of his body lawfully to be begotten, if God ſhall eited in Fitz. 
dleſs him with any, and to the heirs male of the bodies of ſuch gib. 12. 22. 
tſue lawfully begotten; and for default of ſuch iflue, remainder * Mod« 261. 
o 7. C. and the heirs male of his body; and for want of ſuch Forteſe.224. 
fue, he limits two remainders over in the ſame words: it was Ch.Caſ.173. 
judged, that F. B. took only an eſtate for life, for the eſtate — 
Ts given to him for life, and there was a limitation afterwards Gilb. Ca. 
bis iſue, which was a deſcription of the perſon who was to take 8v0. 20, 
eſtate- tail. | Pe 
4. deviſed certain lands to his eldeſt ſon for life, without im- Abt. Eq. 
achment of waſte, remainder to J. S. his grandchild for life, 287 , 
Mthout impeachment of waſte, with power to him to limit a 8. C. erg, 
piture of the fame land to any woman he ſhould marry, for her 8 Mod. 258. 
le; and after his death he deviſed the lands to the firſt ſon of — : 
. the grandchild in tail, and ſo to the ſixth ſon; and then ee 
Wie, that if J. S. the grandchild ſhould die withorit iſſue Bie, 
ale, the land ſhould remain to J. B. Held that J. S. took qa dl 
i eltzte-tail; for if there had been a ſeventh ſon, he could not tal by the 


R taken; and there it was neceflary to create an eſtate-tail by court of 
1 ion. n Common 
Ecreed * ? 65 , Pleas, and 


or. IV, T A . deviſed 


* 2 
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. deviſed the ſurplus of his perſonal eſtate to. be laid out in 
— £ ar or of lands * ſettled on B. his nephew for life, and a 
3 dens ter his deceaſe to the heirs male of the body of the ſaid nephep, 
— g and to the heirs male of the body of every ſuch heir male ſere. 
Eq. Abr. rally and ſucceſhvely one after another, as they ſhall be in ſeniori. 
369. 394. ty of age and priority of birth, every elder, and the heirs male of 
Gilb. Eq. | his body, to be preferred before every younger; and for wants 
*p- 1+5* ſuch iſſue, to his brother in the ſame manner. On a caſe ſtated 
8 for the opinion of the court of Common Pleas, three of the Judges 
1 certified (a), that the nephew ſhould have an eſtate-tail conveyed 
dough” t him, but Judge Tracy held it only an eſtate for life. 
—— agreed, yei in 2 Vez. 657. Lord Hardwicke lays, that Lord Cowper thought hin 
ſelf bound to agree with the three judges, and fo decreed, ] 


is, th 
prem, 
leavin 
to be 
ſhare, 
their r 
1 ſai 
lues t 
fad tri 
＋ S 2 
uſue, t 
the (iſt 


[4. d 
/ 33 8 and afte 
Abr. Eq. The plaintiff's father, by his will, deviſed the eſtate in queſtion Lord K 
135-6 Pa- to the plaintiff for life, without impeachment of waſte, remaind 1 
pillion and t truſtees during his life, to ſupport contingent remainders, wil greeme 
Voyce, de. irs of the body of his ſaid ſon, reverſion t 
erced at he remainder to the heirs of the y on, . 
rolls. aP. himſelf in ſce, with a power to the ſon to make a jointure of ſu 
kn ao part; and deviſed likewiſe a conſiderable perſonal eſtate to Kon 
* K 38. laid out in a purchaſe of lands, and ſettled to the ſame uſes „ apa 
S. Q. cited the only queſtion was, whether the plaintiff took an 3 Eu 
hoy "Wig only an eſtate for life? and it was held, that he took only an ela a 
1 life, as the words were expreſs, and had all the _ * 3 
attendant on an eſtate for liſe; and, conſequently, that the he hos of th 


of the body ſhould take by purchaſe ; and though the eſtate woul 


Dye 
veſt in the firſt ſon as tenant in tail by way of purchaſe, yer not Jaue 


312" | A teſtat 
as to exclude the other ſons, or their iſſue, from taking the 1 by 
eſtate, whenever his eſtate determined for want of iſſue. beſt 2nd 

Abr. Eq A. deviſes lands to his wife for life, and for her better 100 1 ning 
184. pl. 28. he gives and bequeaths unto her the ſum of 500 l. to J. dthe uſe 
Gn. Eq. his executors or adminiſtrators, by ſale of timber, 8 | TH qua 
— any part of the premiſes, or otherwiſe, by digging, gk . ved, wit 
Abr 178. ting, and ſale of coal on the premiſes, or any ow EY Me conti 
pl. 26. her, her executors and adminiſtrators, choice and election 2 m male 
— my ſaid wife ſhall happen to die before the ſaid ſum be * 1 ad ne 
Forteſc. 58. aforeſaid, then ſuch perſon whom ſhe had N £8 his body 
2 raiſe, Sc. for which 1 give them and her fu P N vl. a. pie 
K. B. 5. authority; provided nevertheleſs, that if either of my hi — in years 
3 Fitzgid- 7: after named, or ſuch perſon for whom my if N * execut power 
| 3 named ſhall be truſtees, ſhall pay unto m. 15 ling & Mr be aft 
| ; * Se. the ſaid ſum of 500 5 that the ſaid power * m 1 laid, by 
| dee tzitin eaſe; and after the deceaſe of my ſaid 2 2 * End pa 
* before mentioned to A., B., and C., and the 7 t of ſu 
the Great eſtate ſts h f mentioned, that 1 
| Seffions of ſurvivors of them, upon the truſts hereafter Ar em ſs (ful 
| Wales, but ſay, in truſt for my filters A. L. and D. E. equally manned © of ; 
| — mY during their natural lives, without N ride be livi 
| verſed by waſte, from and after the deceaſe of my ſaid wife iy of 3 ten 
B. R. where ways, that what ſum or ſums of money, in part or in © ut ©, equa] 
p07 agg J. hereby left my wife, ſhall be really paid my Wie; Wed that 
only an 50 . * : . & that in that calc my A 
eftare for cutors, Sc. by either of my ſaid fi ers, gat cat be pl 
ute; dut 
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11 ; that ſuch money be likewiſe raiſed by the getting of coal on the the judg- 
* emiſes only; and if either of my ſaid filters happen to die, f. R 

34 having iſſue or iſſues of her or their bodies lawfully begotten, or „ed ke 
_ be begotten, then in truſt for ſuch iſſue or iſſues of the mother's Houſe of 


ori-B b, or elſe in truſt for the ſurvivor or ſurvivors of them, and Pee, * 
le a der reſpective iſſue or iſſues; and if it ſhall happen that both — 8. fo 
mt 0 ny ſaid fiſters die without iſſue, as aforeſaid, and their iſſue or Pengelly and 
wid gur too dic without iſſue or iſſues lawfully to be begotten z the Foie; 


ve: truſtees to ſtand and be intruſted to and for my kinſman = * 


veſe #.8, and the heirs male of his body, &c. and for want of ſuch 

ſue, then in truſt for R. G. This was held an eſtate-tail in 

the liſters. 

A. deviſed lands, in truſt, for B. for life, with a leaſing power, Bale v. 

md after his deceaſe, in truſt, for the heirs male of his body, Coeman, 
nel 1.14 Keeper decreed an eſtate- tail to be conveyed to B., although | ” * ( 
ance. zamitted, that upon articles of marriage, founded upon an 679. S. C. 
S, OS eement, B. might in ſuch caſe be made only tenant for life; Vin. Abr. 
on e in a will (he ſaid) you muft take words as you find them. Tool 
of ſu S. C. more fully reported. 
1 | Lands were deviſed. to a truſtee, in truſt, to pay the rents and Garth v. 

2 an wolits to S. for her ſeparate uſe during her life, as if ſhe were Badaln, 


lle, and after her deceaſe, to pay the ſame to E. her ſon for life, 3 


4 " ad afterwards to pay the ſame to the heirs of his body, and for 
he bet rant of ſuch iſſue, to pay the ſame to all and every other ſon or 


ns of the body of S. begotten, &c. Lord Hardwicke decreed a 

knreyance in tail to B. of the eſtate ſo deviſed, 

Ateſtator deviſed to truſtees and their heirs, upon truſt, after his Wright „. 
th, by and out of the rents and profits to raiſe 500 J. with in- — 8 
el, and pay the ſame to his five grandchildren; and ſubject to 3 
ning and paying of the ſaid 500 /., and the intereſt thereof, Ambl. 338. 


ithe uſe of his nephew for life; ſubject nevertheleſs to his ne- * © 


te woul 
fer not 


che | 


T ſuppe 


raiſed! 


(ale | os - ; 
of s qualifying himſelf according to a proviſo thereinafter con- 
. Aſt ued, with remainder to the ſaid truſtees and their heirs to pro- 
n od” ontingent remainders, with remainder to the uſe of the 
6 


Ws male of the ſaid T. R. and their heirs, provided that, in caſe 
ld nephew T. R. ſhould die without having any iſſue male 
us body living at his death, then he charged the premiſes with 
vl a. piece to two nieces, if then living, at their reſpeQtive ages 
n years; if either died, her part to go to the ſurvivor ; And 
Mpowered his ſaid truſtees, as ſoon as conveniently could or 
Kit be after the death of the ſaid T. R. without iſſue male as 
laid, by and out of the rents and profits of the premiſes, to 
and pay to his ſaid two nieces the ſaid 100 J. a-piecez and for 
I of ſuch iſſue male of the ſaid T. R. then he deviſed the 
Wiles (ſubject to the payment of the ſaid 500 4. and 2007.) to 
lie of all and every his faid five grandchildren, or ſuch as 
provided ud be living at the time of failure of iffue male of the ſaid T. R., | 
owe r enants in common, and to their reſpective heirs and { 
lle, ber Oi 3 to be divided between them, ſhare and ſhare alike, | 
FIT) uy that the ſaid T. R. ſhould, immediately after the teſtator's 
| de placed out an apprentice to a ſurgeon, or ſome other 


good 


, raiſed, 
n ber i 
wer 
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berea 
r execul 
ſelling l 
viſe 
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good trade, for ſeven years, or elſe be ſent to ſome college in C 4. 6 
bridge, there to continue till he was qualified to be ordained a dh ber a 
gyman; and in caſe he ſhould refuſe or neglect to be put out, and have pe 
continue ſuch apprenticeſhip, or qualifying himſelf to be ordaine( was the 
a clergyman, then his will was, that the eſtate ſo before lime” elta 
to the ſaid T. R. for his life, ſhould ceaſe and determine and belcent 
void, as if he had been dead, and that the ſaid premiſes fo limit Land 
to the ſaid T. N. for his life, and his iſſue male as aforeſaid, ſhoul {er to t 
thenceforth revert over, and go and remain to the uſe of ſuch feviſe i 
his five grandchildren as ſhould be living, to be equally divide tal, un 
amongſt them, and to their reſpective heirs, as tenants in com t vithit 
mon. Lord Keeper Henley determined, that T. X. took x Next, or 
eſtate-tail. | A teſ] 
A teſtator, aſter giving certain lands to truſtees and their he t M., 
in the firſt place to the intent his ſiſters ſhould reſpeCtively have and £15 / 
annuity, or rent-charge of 80 J. for their lives, with power rithout 
diſtreſs and entry; and ſubject thereto in truſt for P. for life, queſtzon 
mainder to truſtees to preſerve, &c., remainder to the heirs of t vill? It 
body of P., remainder to his own right heirs; gave the rehdi aa an « 
of his perſonal eſtate to truſtees, in truſt, to buy lands in fe ad then 
ſimple; which he directed ſhould remain, continue, and be the wi 
for, and upon ſuch and the like eſtate and eſtates, uſes, truſts, D the pl; 
tents, and purpoſes, and under and ſubject to the like charges, tar male 
ſtrictions, and limitations, as were by him before deviſed, limit vert be 
and declared of and concerning his lands and premiſes there es in 
fore laſt deviſed, or as near thereto as might be, and the des Kttle lo 
of perſons would admit. It was adjudged by Lord Kee le ſubſec 
Henley, that P. was entitled to an eſtate-tail in the lands to we not 
purchaſed. ; ers mal: 
A teſtator deviſed his eſtate to truſtees, to raiſe money (in Wi perſon 
of his perſonal eſtate) for payment of debts ; and after payment A deviſ 
debts, and after limitations to the uſe of his youngeſt ſon, and bar Leirs, 
heirs male of his body, in the ſame manner as thoſe following Fs holder 
his eldeſt fon ., to the uſe of his fon W. for and during his nat A deviſ 
lite, without impeachment of waſte, and from and after hrs deced v lis firſt 
the uſe and behoof of the heirs male of the body ef his ſaid jon law"; rem 
begotten, ſeverally, reſpeAively, and in remainder, the one afit! Wes ; re 
other, as they and every of them ſhould be in ſeniority of ag and le fr be; 
erity of birth, ⁊uith remainder over, Powers were given 10 .J. held 
teſtator's ſons, whilſt in poſſeſſion, of leaſing, making join Kinely, a: 
for wives, and raiſing portions for younger children. Up Witer's Ca 
claim by the perſonal repreſentative of V, to the amount e, + 
incumbrance which V. had paid off in exoneration of the ell UM the co. 
one point inſiſted upon in anſwer to it was, that V. was oa Again, 3 
in tail; and therefore his paying off the incumbrance was We", and | 
oneration of the eſtate. And Lord Thurlve was of opinion, le, to Z. 
IT. took an eſtate-tail. The decifion of the cauſe, however, Wander C 
not depend merely on the point of the deviſce's taking an eig r- tail. 
tail; but the complexion of the chancellor's arguments, an in, a 
inferences from them, leave little room to doubt that his dec ri, 
would have been the ſame, if it had turned on that point Ni the be 
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0 4. deviſed to his daughter B. for life, and after her death to 


* tr lawful iſſue, and if ſhe ſhould have no iſſue, that ſhe ſhould 
ny have power to diſpoſe of the eſtate at her will and pleaſure. B. 
4's yas the teſtator's heir at law, and died without iſſue. She took 


m eſtate-tazl, and a contingent fee by the will, and had a fee by 
lelcent. | 
Lands were deviſed to M. and his wife for their lives, remain- 
ter to the next heir male of their two bodies. It was holden a 
levide in tail; for that a deviſe to the heir male was a deviſe in 
ul, unleſs there are words of limitation ſuperadded, ſo as to bring 
i within the reaſon of Archer's caſe, and that the words firſt, 
next, or eldeſt made no difference. WM ; 

A teſtator deviſed lands to N. for his life, and after the deceaſe 
of M., to the heirs male of the body of N. lawfully to be begotten, 
and bis heirs for ever; but if the faid N. ſhould happen to die 
without ſuch Heir male, then he deviſed the lands to B., &c.: The 
queſtion was, whether N. took an eſtate-tail, or for life only, by the 
vil! It was contended on one ſide, that the teſtator intended him 
only an eſtate for lite, by his deviſing to him expreſsly for life; 
and then here were ſuperadded words, his heirs for ever, engrafted 
mthe words heirs male, that though theſe words heirs male were 
u the plural, yet the ſubſequent words his and for default of ſuch 
tar male qualified them, ſo as to make them ſignify the ſame thing 
v next heir male in Archer's caſe. But the judges were all una- 
Indus in opinion, that N. took an eftate-tail, that the rule was 
kttled ſo firmly that it was not to be diſputed. They held that 
lie ſubſequent words his and if he dies without /uch heir male, 
wre not ſuthcient to reſtrain and alter the operation of the words 
2 5 and ſo qualify them as to make them a deſcription of 
le perſon. 751 

A deviſe to L. for life, then to the heirs of the body of L., and 
far lers, and if the died without /uch heir of her body, then over, 
Ws holden to be an eſtate-tail, 1102: 


A deviſe was to the teſtator's eldeſt ſon V. for life, remainder 
bis firit ſon for life, remainder to the right heirs male of his 
dy; remainder to other ſons of V. and the heirs male of their 
dies; remainder to the teſtator's ſon T. for life, and after to 
be firſt Deir male of his body; remainder over. The court of 
J held, that the words Heir male were to be underſtood col- 
, wely, and gave an eftate-tail to T., it being diſtinguiſhed from 
"ers caſe, by no. limitation being ſuperadded to the words firff 
r maſs, and the word fir? ſignifying irt in order of time. 
ud the court of K. B. aſfirmed the judgment of C. B. 

Ain, a deviſe was to R. M. and the firſt heir male of his 
a, and the heirs male of his body; 
Re, to E. M. and the heirs male of his body, and their iſſues, 
nander over. Lord, Hardwicke held, that R. M. took an 
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Coulſon, - 
2 Str. 1125. 


al] f the body of C. lawfully begotten. Upon 4 queſtion, whe 2 ak. 240, 


r 


278 Legacies and Deviles. 


ther C. took an eſtate-tail or for life? a caſe was ſtated for the 


a with t 
opinion of the judges of B. R., who certified, that by reaſon of their þ 
the remainder interpoſing between the deviſe to C. for life, rot 
the ſubſequent limitation to the heirs of his body, C. took an eſtate daught 
for life, not merged by the deviſe to the heirs of his body, but H , 11: 
that deviſe an eſtate-tail in remainder veſted in C. which, 
Roe y. A teſtator deviſed lands to his nephew, to hold to him during But L 
Grew, the term of his natural life, and from and after his deceaſe to that 7 
2 WI. 322+ the uſe of the ſue male of his body lawfully begotten, and the hun 1 the 
male of the body of ſuch iſue male; and for want of fuch fue mal C1 
remainder over. The deviſee had no iſſue at the time. The fully te 
court of C. F. held, that he took an eſtate-tail z and one judge ue, t 
ſaid, he thought too great regard had been paid to the words ger 28 
« heirs male of the body of ſuch iſſue.“ 1 Clear 
Sayer v. A deviſe was in the following words: After the deceaſe of Ad 
Maſterman, « my ſaid brother E. S., and on failure of iſſue as aforeſaid, I gie conting 
. te the ſaid ſeveral eſtates and farms to my brother G. S., and the ceaſe, 
C. R. 250. © heirs of his body, the ma es having preference as aforeſaid, and fuc took ar 
8. C. c ceeding according to their births, and to preſerve the contungen the wo 
te remainders from being barred during the life of the ſaid G. S, Ig 
«© the ſaid eflates and farms to my ſaid friend Dr. R.; and on failure "0 
te of iſſue of the ſaid G. S., I give the ſaid eſtates and farms t * 
« my ſaid niece M. C.“ On the death of E. S. without iſſue 15 2 
the queſtion was, whether G. S. took an efate-tail, or an eſtat " es 
| for hfe only, under the will? The court held, that the whole in 3 
ö heritance was not veſted in the truſtee in this caſe; that he tool — 
only a deſcendibia freehold during the life of G. S., for the word 3 
gates there meant only the thing and not the intereſt, it being o 
coupled with the word farms : that by inſerting the limitation if 0. 
I the truſtee next after the limitation to G. S., the caſe would d . on 
| like Coulſon v. Coulſen, with this difference, that it would not ; : 7 
quite ſo ſtrong; becauſe the eſtate was not given exprelsly i . 
G. S. for life. They reſerred to Lord King's opinion in Peil xp 4 
v. Voice, that the limitation to truſtees did not control the eſtate — ; 
tail; and the court declared, that G. S. was entitled to # * bo 
| eſtate-tail. | 3 Mary, 
King v. A teſtator deviſed, after his wife's death, and failing iſſue c ak, 
Burcvell, body, a meſſuage, Oc. in 4. to J. H. for life, remainder 4 : — 
lh — iſſue male of J. H., and to his und their heirs, ſhare an ö TEA 
| 496- note. alike; and for want of ſuch iſſue, to the ifſue female of 7. * 6 ful 
1 8. C. her and their heirs; and for want of ſuch iſſue, to V. B., his 5 x Nis 
| and aſſigns for ever. He alſo gave other houſes at R. to -4 5 r iſſue 
remainder to J. H. for life; and from and immediately - Kilt 
determination of that eſtate, to the iſue male of the bod) ot jr ud his 
and to their heirs; and for want of {uch iſſue, to V. R., ** the r 
and aſſigns for ever; with a proviſo, that the bequeſt an ** fndant 
ation of all the premiſes limited to J. H., and ſuch ue 11 Jar, ü 
| female, was upon a ſpecial conſideration, that if J. H. mw 
. or any of them, ſhould alienate, mortgage, or — ad wh. 
I mit any act or deed to alter, change, charge, ot defeat the bed 3 


they ſhould pay, Sc.; and he did thereby charge the pre. 


for the 
aſon of 
fe, and 
n eſtate 
? but by 


| during 
eale to 
he her; 
ue male 
. The 
e judge 
| words, 


ceaſe of 


d, Ione 


and the 


and ſuc 


ming . 


., In 


n failure 


farms td 
ut iſſue 
an eſtatt 
hole in 


he took 


he wort 


it being 


tation tf 
zould df 
d not bf 
reſsly tt 
Pil 
ie eſtate 
d to 3 


Legacies and Deviſes. 


279 


with the payment of 2000 /. unto ſuch perſon or perſons, his or 


their heirs, as would, ſhould, or ought to take next by virtue of 
ay of the bequeſts or limitations. J. H. having no fon, but two 
laughters, who were heirs at law ot the teſtator, he joined with 


lis daughters, in ſuffering a recovery of the eſtate in M.: Upon 
wich, the plaintiff brought his bill for payment of the 2000 J. 
But Lord Keeper Henley, after conſideration, gave his opinion, 
that J. H. took an eltate-tail, and that the proviſo was repugnant 
to the eſtate. 


C. J. deviſed to the defendant, and the iſſue of his body law- 


fully to be begotten, living at his death; and for want of ſuch 
ue, to the Univerfity of Oxford, to be diſpoſed of in ſuch man- 
ner as by the will directed. Lord Keeper Henley held, that it was 


i clear eſtate- tail. 


A deviſe was to A. for life, remainder to truſtees to preſerve 


contingent remainders during A.'s life, and from and after his de- 
ceaſe, then to the heirs of his body. It was adjudged that A. 
took an eltate for life, with a veſted remainder to himſelf in tail, B. K affrm- 
the words © heirs of the body” being words of limitation. 


Uaiverfity 
of Oxford v. 
Cliftons, 


Hodgſon v. 
Ambroſe, 
Doug!. 337. 
judgment in 


ed in the 
Houſe of 


Lords, Feb. 14, 1781. 


A teſtator deviſed all the reſt and reſidue of his eſtate, both real 


and perſonal, to his nephew A. . and his ſons in tail male; and 
for want of ſuch ifſue male, to his brother J. V. and to his ſons 
n tail male; and in failure of ſuch iſſue male, then to his (the 


teſtator's) right heirs. Neither A. V. nor J. V. had any iſſue 


a the time of making the will, or at the death of the teſtator. 


Upon the death of A. W. without iſſue, the queſtion was, what 


tate V. took in the premiſes under the will? And the court 
of C. P. held, that, upon the will and circumſtances above ſtated, . 
be took an eſtate in tail male. 


4. deviſed all his lands, Qc. to a truſtee and his heirs, in truſt, 


ad profits for her life; and as to the ſaid part after his wife's de- 
caſe, and the reſidue after his own deceaſe, to other truſtees for 
loo years, to raiſe 200 J. thereon for the uſe of his daughter 
Mary, and ſubject thereto, in truſt, to pay the rents and profits to 
us daughter Rebecca, the wife of P. Barry, for her ſeparate uſe. 
during her natural life; and after her deceaſe, * to the uſe and 
* dehoof of the heirs of the body of the ſaid Rebecca Borry law- 
: fully iſſuing ; the elder of ſuch iflue, and his, her, and their 
1 beirs to inherit and take place before the younger of ſuch 
* ue, his, her, and their heirs,” with remainders over in 
@ault of ſuch iſſue. Both the daughters ſurvived the teſtator, 
ud his wife, and on the death of the latter, Rebecca Barry entered 
f e reſidue, and afterwards died, leaving two daughters, the de- 
ndant Mary Anne, the wife of Ignatius Purcel, and the plaintiff 
are, the wife of Francis Heny, and no other iſſue. The queſ- 
den was, whether Jane Heny took any and what eſtate in any 
ud what part of the premiſes? And the court of C. P. certified, 
the defendant Mary Anne Purcel took in the firſt place an 
tall in the whole of the premiſes, and that the plaintiff 
T4 Jane 


Wharton v. 
Greſham, 
2 Bl. Rep. 
1083. 


Heny v. 


do part, to ſuffer the teſtator's wife Rebecca to receive the rents Buch 2 Bl. 


Rep. 1002. 
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Jaue Heny took an eſtate-tail in remainder, expectant on the 

determination of the precedent eſtate-tail, in the whole of the 

os premiſes, with remainders over in default of the heirs of her 
ody. 

Tos Mulgrave deviſed his eſtates real and perſonal, in theſe 
words, viz. © in truſt to T. Wc. for my firſt and every other ſon in 
cc tail male; failure of ſuch iſſue, to my brother H. and his firſt and 
ec eyery other fon in tail male; failure of ſuch iſſue, to my brother 
« E., and his firſt and every other ſon in tail male; failure of ſuch 
“ iſſue, to my brother A., and his firſt and every other ſon in tal 
&« male; failure of ſuch iſſue, to my daughter C., and her firſt and 
cc every other ſon in tail male; and in failure of ſuch iſſue, to her 
« eldeſt daughter, and her firſt and every other fon in tail male; 
&« failure of ſuch iſſue, to her daughters reſpectively in ſucceſſion; 
cc failure of ſuch iſſue, to the laſt ſurviving Lord Mulgrave : in all 
cc the foregoing caſes without impeachment of waſte, other than 
c wilful.” Then, after making a proviſion for his daughter, he 
proceeded, © My will is, that the money lodged at Child's to pay 
& for the purchaſe of the Lyth rectory, be applied to that purpoſe 
as ſoon as Sir J. S. can complete the title; and the renewals to 
« be made by the tenant for life.” —** I name the executors in 
ic truſt of this my will Mrs. A. F., my brother H. P., or which 
<« ever of my brothers may ſucceed to the eſtate.“ It was ad 
judged, that B. took only a life eſtate, with remainder in tal 
to his iſſue, 

A teſtator appointed his couſin Sclamon Fell ſole executor of his 
will, and heir for life of all his eſtates (except, &.), and after li 
death to his ſon Thomas Fell, and his heirs male for ever; but if ſaid 
Thomas ſhould die without iſſue, then to his next heir male for 
ever, the elder to be preferred before the younger; and if no iſſue 
male left behind ſaid Sclamon, then the eſtate to devolve to the le- 
males; and if no females, then my ſaid couſin Salomon to give 


and diſpoſe of the ſame as he ſhall think fit. The teſtator dies 


without iſſue, leaving Solomon Fell (the father of the defendant 
Solomon Fell, the deviſee named in the will) his couſin and heit at 
law, who afterwards died, leaving the defendant Solomon Fall his 
only ſon and heir at law, The defendant Solomon Fell had, 2 
the time of the teſtator's death, and at the time the ſaid wil 
and codicil were made, Thomas his eldeſt ſon, and the plaintiff l 
only daughter, and no other children living z but he had had an 
ther ſon named Solomon, who was dead when the will was made; 
but the teſtator, though he knew that the defendant had had ſuch 
a ſon S:lemon born, did not then know that he was dead. T homas 
Fell, the ſon of the defendant, died ſoon after the teſtator, and the 
plaintiff was the only ſurviving child of the defendant. A 
being liled by the plaintiff to reſtrain the defendant from cutting 
down timber and committing waſte on the eſtates deviſed, a cl 
was ſent out of Chancery for the opinion of the judges cl! 
court of C. P. as to what eſtate the defendant took in 
miſes under the will; and whether the plaintiff took any 


what eſtate in them. And the judges certified, that the 1 
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took an eſtate for life; and his ſon Thomas dying without iſſue, 
tis daughter, the plaintiff, took an eſtate in tail general, and 
that a remainder in fee-fimple was veſted in the defendant.] 


E) Of Terms for Years, and uncertain Intereſts 
by Devile. 


þ a man deviſes lands to his executors for payment of his debts, 3 Co. 96. a. 
and after debts paid the remainder over; the remainder is —— Elize 
good; but it ſhall not veſt at the death of executors, but the eſtate A4. FOE. 
hall be conſidered as an uncertain intereſt, which ſhall go from 82g. S. C. 
executor to executor for the payment of the debts; for if it were 

to determine by the death of the executors, the debts might never 

be paid. 

| a man deviſes his land to be ſold by bis executors, or to his exe - Co. Lit. 112, 
eter; to be ſold, the executors ſhall have the profits to their own 5: 236- a- 2 
uſe, and not as aſſets, therefore they are obliged to ſell to the Hair ang 
firſt purchaſer: but if the deviſe had been, that his executor Anceſtor, 
ſeeuld ſell the land (a), there, they have not the profits of the land 8 
before the ſale; for there are no words to break the deſcent from Thou * 
the heir, and carry it from him; and for that reaſon the land 2Burr.1027, 


ſtall deſcend to him till the ſale. Compton, 2 P. Was. 352.1 


f a man poſſeſſed of a term for years, deviſes the land to ano- Roll. Abs. 
ther generally, the deviſee ſhall have all the term, without any li- $31. 
nitation to determine upon his death, | 

4, deviſes his lands to his executors till his ſon comes of age; 3 Co. 20. 
le profits to be employed in the performance of his will: though Bree 
tie ſon dies before he be of age, yet the intereſt of the executors — Ca, 
continues till he might be of age, if he had lived; for ſince the 113. 8. P. 
ment of the deviſor governs in wills, it might deſtroy that, if the 
txecutor's intereſt ceaſed at the death of the ſon; for it is rea- 
ſonable to believe that the teſtator found on a computation, that 
tie profits of the land in that time would anſwer his debts, ſo that 
is 1s a good deviſe of the term till the ſon would be twenty-one, 
tough he die before. 

If a man deviſes land to his wife till his ſon comes of age, to pro- Cro. Eliz, 
ne his children with neceſſaries; though the wife dies before the of _ 
m comes of age, yet her intereſt does not determine by her Pyer, — 
leib, becauſe it was not a matter of mere confidence, but ſhall go 
her executors: but (b) if the deviſe had been, that his land ſhould (5) 2 Leon. 
end to his ſon, but that Bis wife ſhould have the full profits thereof 221. S. P. 
mij the full age of his ſon, for his education; here is nothing de- | 
liel to the wife, but a mere confidence that the ſhall take profits 

the education of the ſon; and by the will the is but in nature 
*2 guardian or bailiff, for the benefit of the infant, which deter- 

Wes by her death, N 
man deviſed certain lands to his wife till his ſon and heir Abr. Eg. 196. 


at ſhould attain to his age of twenty-one years, and when mage" 
| - his ep. 36. 


1 
0 
N 
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Mansfield his ſon ſhould attain to his age, then to his ſon and his heirs, and 
and Dugar's died; the ſon lived to the age of thirteen years, and then died; 
2713. and the wife, ſuppoſing that ſhe had a title to hold the lands til 
ſuch time as the ſon would have attained his age of twenty-one 

years, in caſe he had lived to that time, continues in the petcep- 

tion of the rents and profits of the ſaid lands for ſeveral years; 

and the bill was brought againſt her by the heir at law of the ſon, 

to have an account of the rents and profits from the death of the 

ſon; and though the wife was executrix likewite of her huſband; 

yet it not being deviſed during that time, for payment of debts, ur 

o This diſ- any creditors, nor want of aſſets appearing *, it was held by my Lord 
1 Chancellor, that the wife's eſtate determined by the death of the 

rom the » f 

caſe above, Tons and that the remainder veſted preſently in the ſon upon the 
teſtator's death, and was not to expect till the contingency of his 

attaining his age of twenty-one years ſhould happen, for then i 

that caſe it never would have veſted, he dying before that ape; 

and therefore decreed the wife to account for the profits from the 

time of the ſon's death; and upon a re-hearing his Lordſhip con- 

tinued of the ſame opinion, and grounded himſelf on the diſtine- 

tions taken in 3 Co. 19. and 6 Co. 35. Wy 
Sid. 157. A term was deviſed to B., and if he died within the term, the 


Roll. Abr. reſidue to go to C. after he attained his age of twenty-one years, B. 


K ifa died, and then C., before he came to that age: by this deviſe J. 


It: 
to the 
them 
not ta 
of age 
and tl 

1 
$001. 
and C 
ceived 
death 
profits 
deen | 
charge 
diſturt 
nefit 0 


him, a 


( 
(Re 


term for had the (a) whole term in him, (for if a termor deviſes his houle, wh 
poop Yet, or his term, without more words, the deviſee has the whole term) 3 
6 eviſed to . : that in 
A., the re- and the reſidue of it was to go to C. on a precedent contingency, * 
mainder to viz. when he came of age, which never e =” and, conle- * 97 
eher quently, his executors can never have it: and the executors of the ok 
e . 4 , 2 . pends] 
body; the deviſor have neither an intereſt, nor a poſſibility of one, becauſe he gh 
whote term made a total diſpoſition of the term; as if a copyholder for lite 10 | 
eee ſurrenders to the uſe of B. for life, who is admitted, and dies in _ 
by | paid is 
has only a the life of the ſurrenderor ; yet he ſhall have no benefit by fun. kall be 
3 ing him, becauſe the whole intereſt was furrendered ; therefore 4.4 
ang vente ia Was adjudged in the principal cafe, that the executors of B. ſhould "x 
him till the have the remainder of the term. * 
death of A. n 
becauſe, by the ſtrict rules of law, an eſtate of freehold is greater than any term for years, 3 Le. made h 
Douſe and Earl. reading 
2 Lev. 191. A.deviſed to B. during his exile, and if it pleaſe God to reorglly feeme4 
I. him to his country, or if he die, then to J. S. B. was a Dutcomat vere de 
" * and had a penſion from the ſtates, but upon ſome diſpleaſure the R was 
Paget and ſtates deprived him of his employment, and of his penſion, 3 Nt the 
Volcius. gave them to another, whereupon he voluntarily left the count] men 
and lived here with A., who had been his acquaintance beyon lf J. 
ſea ; and after his coming hither a war happened between th ii fee, 
Dutch and Engliſh, and afterwards a peace was concluded betwe tccurg 
the two nations, yet B. continued here; and whether his eſta truſt an 
was determined, was the queſtion ? and the court held it was e ltate li 
for that the exile intended by A. was the leaving bis any bis brot 
becauſe of the ſtates diſpleaſure to him, and the withdraw ing the 


his penſion upon that diſpleaſure, 
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If a copyholder deviſes his land to A. and B. his two ſons, and cr. Jac. 


ty to the heirs of their two bodies begotten, and wills, that each of 259 

ed; them ſhall enter at the age of twenty-one years; the executors ſhall Ky 
till not take the profits till they are both of full age, but he who comes 48. care. 
* of age firſt ſhall enter, and then the other when he comes of age, 

wid and they ſhall hold the land jointly. 


ars; 
ſon, 
{ the 
Rand, 
1 far 
Lord 
f the 
n the 
of his 
en in 
age; 
m the 
p con- 
iſtinc- 


A. deviſed his lands to B. and C. and the ſurvivor of them, till 4 Co. 82. 
$001. ſhould be raiſed out of them: it was adjudged, that B. and ee 
ind C. ſhould have the land no longer than they might have re- Elz 390. 
ceived it out of the profits; and that if a ſtranger enters after the Salk. 153. 
death of the deviſor, they may have an account of the meſne — — — 
profits, but cannot hold the land longer than the ſum might have 5 was.” 
been levied ; for if that were allowed, they may make it an eternal ads 
charge on the heir's eſtate : but if the heir himſelf enters and 
diſturbs them, they may hold over, for the heir ſhall have no be- 
refit of his own wrong; or they may have their action againſt 
him, at their election. | 


(F) Of Deviſes for the Payment of Debts. 


m, the 
ars, J. 
viſe B, 
houſe, 
term, 


(editors are ſo far favoured, eſpecially in equity, that wherever EA. Abr. 
it appears to be the teſtator's intent, that his lands ſhould be 797- 
liable to his debts, they ſhall be ſubjected thereto, although there 

are not expreſs words to charge them ; and it ſeems remarkable, 

that in all the caſes on this head, the lands have been held liable, 


yolk and that chiefly on the intention of the teſtator ; and therefore it 
| "Fhe ſeems difficult to lay down any rules in this matter, which de- 
7 pends purely on conſtruction. Thus much, however, may be in- 


ferred from the very caſes on which the lands have been held 

lable, that a bare declaration by the teflator, that his debts ſhould be Vern. 457. 
faid is not ſuſhicient z for this being no more than the law ſays, 

ball be intended of perſonal, and not out of the real eſtate. 

A. deviſed all his lands to B., and the heirs of his body, and in Vern. 411. 
mother part of his will, reciting, that he owed B. money upon —_ 
count, he therefore deviſed to him all his perſonal eſtate, and 2 Ver. — 
made him executor, willing him to pay his debts; and upon the 8. C. cited, 
reading of the will, though the clauſe, as to the payment of debts, mache 


for lite 
| dies in 
furn. 
refore! 
j. ſhould 


2 


tee ſai 
o reſtore emed to relate to the perſonal eſtate only ; and though the lands 2 
utchman vere deviſed to B. in tail, with a remainder over to another; and in che Houſe 


of Lords. 


2 


aſure tha was objected, that a tenant in tail could not be a truſtee; 
ſet the court decreed both real and perſonal eſtate to be ſold for 
payment of the teſtator's debts. 
EJ. S. deviſes his lands to his brother, who is his heir at law, zvern. 228. 
n fee, and likewiſe deviſes ſeveral legacies. and makes his brother Alcock and 
aceutor, defiring him to ſee his will performed according to the begin 
truſt and confidence he had repoſed in him ; this makes the real Chancery, 
eltate liable, for the teſtator needed not have deviſed the eſtate to 224 affirmed 
drother, being heir at law, unleſs he intended that he ſhould gt ras. 
lake them chargeable with the debts and legacies. 


A, deviſed 


- — . —— 
— nb ey th, — * 


2 Vern. f A. deviſed in the following words: I do by this my wall diſpoſe of 


234 Legacies and Deviſes, 


ſuch wordly efiate as it hath pleaſed God to beſtow upon me : firſt, ] my 
will that all my debts be paid and diſcharged, and out of the remaindy "FF 
of my eflate I give and bequeath unto my wife 300 l. ; my mind and will 2 
10, that my wife have one moiety of what is left, after my debts paid — 
Item, I give to my dear brother R. B. a cloſe lying in the pariſh f end 5 
and for the remaining part of my eftate, as well real as perſonal, Igine * 
and bequeath unto my brother J. B. whom I make executor : it was held lands 
clearly, that theſe words ſubjected his real eſtate to the payment * 
of his debts. | how 
Abr. Eg. So, where A. being ſeiſed of a real eſtate, and alſo poſſeſſed of 80 
— Trot ſome perſonal eſtate, made his will in writing, and thereby de- 4 Joi, 
2 Vern.708. viſed in theſe words: Imprimis, I will and deviſe that all my du, e h 
S. C. where legacies, and funcral charges ſhall be paid and ſatisfied in the fa paid, 
TY — place. Item, I give and deviſe ; and then proceeds to diſpoſe of h 80 
Rreſs was real and perſonal eſtate; the perſonal eſtate not being ſufficient, « ole 
lud on the the queſtion was, whether that clauſe in his will ſhould amount Þ ma! 
word deviſes. to a charge on his real eſtate for the payment of his debts, legacies, « deb 
and funerals? and my Lord Chancellor Cowper was clearly of « and 
opinion, that it ſhould ; for as to his debts, it was but natural charge 
juſtice they ſhould be paid, and his perſonal eſtate wonld hare wn 
8 liable to the payment thereof, whether he had given any Houſe 
directions in his will about them, or not; when therefore he will 
and deviſes, that his debts, legacies, and funerals ſhall be paid and 
ſatisfied in the jir/? place, theſe words muſt be intended to give a U 0 
preference, for thoſe purpoſes, to any other whatſoever; and ſince 6 be! 
he does not deviſe his real or perſonal eſtate to any perſon in deviſes 
particular, for thoſe purpoſes, the perſons who come within this N., all 
deſcription mult be ſuppoſed to be within his view z and it muſt to truſt 
be taken as a deviſe for their benefit, preferable to any other dib rents 2 
poſition whatſoever, either of his real or perſonal eſtate, and, cot and dif 
tequently, both of them are thereby made liable thereto, this wi 
Newman [A man ſeiſed of copyhold lands ſurrenders them to the uſe a on and 


I his will, and then by his will ſays, viz. My debts and legacies being N © the 
ft deducted, I deviſe all my eftate, bath real and perſonal, to J. &. l tare th 

was holden by the Lord Chancellor, that this ſhould amount tos debts, i 

deviſe to ſell for payment of his debts. | | that the 

Bowelerv., One deviſed in theſe words: As ts my temporal eftate, wwherewitd that py 
—_ Pr. God hath bleſſed me, I give and diſpeſe thereof as follows : Firſt, 1 ul of the \ 
tat all my debts be juſtly paid, «which I ſhall at my death owe or fland lebts, 
| indebted in to any perſon or perſons whatſoever ; alſo I deviſe all my vords, 


gate in G. to R. B.— This eſtate in G. was all the real eſtate the eltate f 

teſtator had. Per Lord Keeper, this will creates a charge on the en the 

real eſtate for payment of his debts.  - paymen 

Lumley R. A. ſeized of freehold and copyhold land, ſurrenders to the deral w. 
2 uſe of his will, and then deviſes to his wife all his goods, chatte con 
8e and eſtate whatſoever, upon condition that ſhe paid his debts 20d Ecree | 

| legacies; and by the will bequeathed 600 J. to the defendant * ultratic 
eldeſt ſon and heir, and 400 J. to the plaintiff his daughter, 3* ad R., 

other legacies to other people, and the ſurplus of his eltatc, af But \ 
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his wife's death, to be equally divided between his four children, 
ind made his wife executrix, and died, leaving the defendant, his 
ſon, an infant; and the wife died before probate. This bill was 
brought by the creditors and legatees to have the eſtate fold to pay 
them; and the court was of opinion, that the words goods, chattels, 
and gate whaſoever, with all the other circumſtances of the caſe, 
and the perſonal eſtate falling ſhort, would paſs the teſtator's 
lands well enough, and decreed a fale, and the heir to join when 
he came of age : but he being an infant, they gave him a day to 
hew cauſe, when he came of age. 

So, where a will began, As to all my wordly eſtate, my debts Harris v. 
« being firft ſatisfied, I deviſe the ſame as follows:“ the real eſtate — 
w2s holden to be charged, nothing being deviſed till the debts are — 7 

id, 

Cs where a will began, “ As to my wordly eſtate, which it hath Legh v. Ear 
« pleaſed God to beſtow upon me, I give and diſpoſe thereof in w NT” 
4 manner following: that is to ſay, Inprimie, I will that all my PC 

« debts which I ſhall owe at the time of my deceaſe be diſcharged Hatton v. 

« and paid.” Lord King decreed, that theſe words created a 8 | 
charge upon the real eſtate for ſuch debts as the perſonal eſtate Tab. 110. 
vas not ſufficient to pay; and this decree was affirmed in the Lypet v. 


Houſe of Lords, Carter, 


r Vez.499s 
Earl of Godolphin v. Penncok, 2 Vez. 271. ſimilar deciſions on almoſt the fame words. 


5 by his will, firſt, orders all his debts and funeral expences Thomas v. 
w be honourably paid after his deceaſe. In a ſubſequent clauſe he I 
deviſes particular premiſes, (enumerating them,) excepting H. and 9 
R.; all which enumerated premiſes, except H. and R., he deviſes 
to trultees, by and out of the money ariſing by fale, and out of the 
ents and profits thereof in the mean time, in the firſt place to pay 
ad diſcharge his debts, funeral expences, and all legacies given by 
tis will, or by other writing under his hand. He afterwards goes 
mand ſays, that H. and R. ſhall be in the firſt place for payment 
& the legacies mentioned in his will. On a bill by creditors to 
tare the real eſtate by the will ſubjected to the payment of their 
lebts, in aid of the perſonal, ſo far as that proved deficient, inſiſting, 

lia the whole real eſtate was by the will eſtabliſhed as a fund for 
that purpoſe; Sir J. Strange, M. R. ſaid, that though on the firſt part 
f the will the court might take the whole real to be charged with + 
lebts, yet as there is no expreſs lien on the real by theſe general 
vords, and afterwards the teſtator diſtributes ſuch part of fis real 

late for debts, and ſuch for legacies, it is too much to lay hold 
en the general words to ſay, the whole ſhould be charged with 

payment of debts. It can be done only by implication on the ge- 

dera words, which may be explained afterwards, and that impli- 

on deſtroyed. Conſequently, the plaintiffs can only have a 

ee for an account of the perſonal eſtate in courſe of admi- 
nlration, and then the other parts of the real eſtate, except H. 

for payment of their debts. 
| But where there is a clear, full charge of the whole real eſtate Ellifon v. 


© ul of the perſonal for the payment of debts and legacies, = : ½ . 364 


— — Gr — —ðÜ᷑bi —— - 
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ſhall not be reſtrained by a ſubſequent deviſe of a particular part of 
the real eſtate for that purpoſe, unleſs negative words are added, 
Davis v. A will began thus: As to my worldly e/tate, 1 diſpoſe of the ſany 
ing gy oxi as follows, after my debts and legacies paid ; and then gives ſeveral 
x37. legacies and portions to the teſtator's daughters; and then ſays, 
that © after all my legacies paid,” the ſurplus of the perſonal eſtate 
ſhall go to the ſon. After which follows 2 deviſe of land to the 
fon ; but if he dies without iſſue in the life of any of the daughters 
then to the daughters. There was a ſufficiency out of the per- 
ſonal eſtate to pay great part, though not all of the legacies, | 
ws holden, that the land was not chargeable to ſupply the de. 
ciency. } 
Vern. 104. If lands are deviſed to truſtees for the payment of debts and 
2 Chan. C2. jegacies (a) out of the rents and profits, the truſtees may fell the 
205. S. P. and itfelf 
ra APY and itſelf, | 


' F(@) But where the introductory words were, © Firſt, I will and direct that all my legal debts, lepacin, 


« and funeral expences ſhall be fully paid;“ it was holden, that they did not authoriſe the railing of 
pecuniary legacies out of the real eſtate to the loſs and diſappointment of ſpecifick deviſees. Keightley 


v. Keightley, 2 Vez. jun, 328. ] 


Vern. 104 But if the deviſe be to pay debts and legacies out of the annual 
Trafford rents and profits; by theſe words the land ſhall not be ſold, 

1 P. Wms. 415. 
Vent. 256. If there be a deviſe of a ſum certain to be raiſed out of the pto- 
2 Vent. 357- fits of lands, and the profits will not amount to raiſe the ſum in a 

ch convenient time : per Lord Chancellor, It is the law of this court 
to decree a ſale. 
a Vem. 26. A. deviſes, that his executors ſhall receive the rents, iſſues, and 
* and profits of his perſonal eſtate, in the firſt place to pay 600. per am. 
to one for life; and after that perſon's death, out of the remainder 
of his eſtate, his debts being paid, to raiſe portions for ſeveral 
children, payable at twenty-one, and maintenance in the mean 
time; and deviſes all his lands in ſeveral parcels to ſeveral perſons, 
at future times: the Maſter of the Rolls held, that the lands 
were liable to be ſold, and that the ſales ſhould be out of all the 
deviſce's lands, unleſs the perſonal eſtate were ſufficient, or the 
rents and profits in a reaſonable time; and ordered an account 
to be taken thereof in the firſt place. 

0% % [But notwithſtanding theſe caſes, a court of equity will not de- 
Gn. s:. eree a ſale of the lands, if no time for payment (5) be appointed 
2 Þ. Wms. or if any other mode is preſcribed to ſatisfy the charge (c), as it the 
13. S. C. inſtrument contain a power of leaſing, or of mortgaging the pre- 
— miſes; or if it diſtinctly appears that the rents and profits were 
2p. Wms. Excluſively intended to ſatisfy the charge (d). And ſo much do 
66g. courts of equity reſpect the intention, that Lord Hardwicke laid, 
1 (e) that “ where a man creates a truſt for payment of debts, n 
x Atk. 550. © declares the truſt of the term to be by perception of rents 
(e) Ivy v. © profits, or by leaſing or mortgaging, to raiſe ſufficient moneſ 
** Hams cc for payment of his debts, it reſtrains it merely to a payment 1 
Millsv. rents and profits. But if it had been a truſt of the rents 5 
Banks, 3P. 4 profits, the term might have been ſold for the ſatisfaQtion 0 
(s) $ Small y, ©* Creditors.” “ But where there are other limiting words fol- 
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« lowing rents and profits in a truſt for payment of debts, his Wisg, 3 Br. 
* « Lordſhip obſerved, he did not remember any caſe which would 6 3 


« authorize a ſale.” And this opinion ſeems ſupported by Lord 


v. Earl of 


2 Atk. 1 


(f ) Lingard 
in 
v. Earl of 


Lasberg“ in the following caſe (F): T. B. by his will directed Plymouth, 
end il his debts to be paid out of his eſtate with all convenient ſpeed, 
na and ordered his perſonal eſtate to be converted into money, and 

ate 


8 far as the ſame would extend. In caſe he ſhould die without 
iſue, he deviſed his eſtate of B. (ſubject to the charge) to truſtees 
in truſt to pay the yearly rents and profits as follows, viz. in dif. 
charge of his wife's jointure, and his ſiſter's annuity, and in pay- 
ment of ſuch of his debts, and the intereſt thereof, as his perſonal 
eltate ſhould fall ſhort of ſatisfying, and ſubject thereto, to pay 
his brother H. B. an annuity of roo/. per annum, to continue 
til after his debts affecting his lands ſhould be paid off by the rents 
nd profits of his eſtate ; and immediately after the payment of his 
lebts, then 200 J. in lieu of the 100/., and an additional annuity 
of o l. to his ſiſter. And as to the reſidue of the rents and pro- 
fits, he gave them to the firſt and other ſons of H. B., with re- 
mainders over. On a bill filed by the ſpecialty creditors and an- 
nuitants againſt Lord Derby a mortgagee, and the other parties, 
praying an account of the perſonal eſtate, and that if it ſhould prove 
ſufficient to pay the debts, the deficiency might be made up by 


2 dle of the real eſtate; the Maſter of the Rolls had ordered the 
3 money for the payment of debts to be raiſed by mortgage; but it 

zpearing that a tufficient ſum could not be raiſed by that means, 

1 and tle queſtion was, whether the court could, under the will, deeree 
3 fle? By Lord Loughborough : Where the deviſe is to pay the 
1 lebts out of the profits of the eſtate, it is equivalent to a deviſe to 
— the trultees to fell, and a decree for a ſale is only an execution of 
2 lat truſt. But I am afraid you will find, that both by the words 

* ad conſtruction of the ſtatute of fraudulent deviſes, where there 
lands 2 deviſe for the payment of debts, it takes the caſe out of the 

all the ſtatute, and it ſtands as it would have done before the ſtatute was 
** made; the creditor can come only as the will directs. I take it 
1 v be the clear intent of the teſtator here, that not an acre ſhould 
de alienated for the payment of his debts; therefore, there cannot 

PR & a (ale, —But it is to be obſerved, that Lord Thurlewe was of 
ointed; mon in a ſubſequent caſe, that in order to take a deviſe of real 
« it the late ſor the payment of debts out of the ſtatute againſt fraudu- 
he pre {nt deviſes, it muſt be effective; and therefore where a teſtator, 
* iter generally charging his real eſtate with his debts, had deviſed 
ach do {particular eftate to truſtees for that purpoſe, excepting the man- 


fad lon-houſe, his Lordſhip ſaid, that if the maſter reported that the 
le ' lehts a . . - 
vhs could not be paid by the means provided in the deviſe, he 
(ould either here or in the Houſe of Lords (unleſs the Houſe over- 
Wed him) order the eſtate to be ſold, notwithſtanding the ſtatute 
nd conſider it fo far as fraudulent : that in the preſent caſe, he 
uld order the deviſed eſtate to be ſold, without including 
capital manſkon-houſe, if, without it, the eſtate was ſufficient 


applied in aid o his real eſtate, in payment of funerals and debts, Derby, 


Rep. 311% 


Hughes Vo 
Doulben, 
2 Br. Ch. 


Rep. 614 


for 


#1 
| 


283 


Legacies and Debiſes, 
for the payment of the debts; if not, the manſion-houſe muſt be :;- ; 
5 | 5 ſuch 


ſold. 


In what caſes a deviſe for payment of debts will make the eſtate 


either legal or equitable aſſets, ſee tit. Executors and Admini If 
Atrators, vol. iii. p. 59-] | 9D. 
ite of 
(G) Of Deviſes by Implication. 2 
* 
Vaugh.26r. f H E law in conveying eſtates did not regularly ſuffer any to * 
1 paſs by implication, becauſe it is a manner of transfer , 
* no way agreeable to the plainneſs and ſolemnity of the law; 2, il :... / 
13H. 7.17. A. ſurrenders to the uſe of B., and, for want of ifſue of B., tefiill ..... 
2 . Cro. remainder over to C.; this, in a conveyance at law, had been but al in 
— an eſtate for life to B., and no eſtate- tail by implication. Bu .. .- 
<aſe. Bro. there has been greater favour and latitude allowed in the diſpoſ- 3 
— Devile, tion of eſtates by will; and in the conſtruction of them, the judges 10 
584. 33. to ſupport the intent of them, where it is very apparent, have ad. * 2 
2 Lev. 207. mitted eſtates by implication, though to the diſheriſon of the hei . .... 
at law, However, in thoſe caſes, ſuch eſtates have been allowed A lo 
only to ariſe by a neceſſary, and not a poſſible implication or n, 
tention in the deviſor ; for the heir's title being plain and oh. h 
ous, no words which will bear a contrary ſignification ſhall, b 1 
conſtruction, impeach it. | : 
Pide the au- As, if A. deviſes lands to his (a) heir after the death of bai... "I 
—— wife; this is a good deviſe to the wife for life by implication; fa „, - . 
ing f-Qion, by the expreſs words of the will, the heir is not to have it dum ; an 
andVern.22. her life; and if the wife has it not, none elſe can, for the exe: | 
— rn — cutors cannot intermeddle. | & Gall h. 
8. P. (a) So, if one having a wife, and two daughters, heirs at law, deviſes lands to one of the d.ug! ler ler ce. 
ters after the-wife's death; this gives the wife an eſtate for life, though the daughter is but one ot d 
coheirs. 2 Vern. 723, 4, ſei 
Bro. Dev. But if a man deviſes to a ſtranger, after the death of his vit 3 
52+ Cro. this gives the wife no eſtate for life by implication; for it is bt 3 
J. a demonſtration when the eſtate of the ſtranger ſhall comy "ok 
2Vern. 572. mence. es 
2 Vent. 223. | ; ces 
Roll. Abr. 80, if a man deviſes his ferm to his ſon, after the death of e rie 
844. wiſe; this raiſes no eſtate for life in the wife by implication; þ Nears no 
here is no neceſſary implication, that the wife ſhall have it a5 ite, 
the former caſe, becauſe the ſon is not by law to haye the mfg rer ff 
as the heir at law is to have the inheritance, without a parti ent of +] 
deviſe, but the executor: and therefore the term in this caſe m er tn. 
go to the executor during the life of the wife. le mano 
Tyte v. [So, on the other hand, if an eſtate is deviſed to 4. and : le whole 
— 2 heirs, it ſhall not be controlled and cut down to an eltate- Not tal 
Talb. 3. in reſpect of the words, © and if he die without heirs, rem From t. 
der to B.,“ if B. is a ſtranger and cannot be heir to 4. y thin 
Higham v. If an eſtate be deviſed to A. and the heirs male of his , diſed by 
Barker, and if he die without iſſue of his body, remainder over; 2 yin of ; 
_ Eliz, Myes, th 


Vor, 1\ 


ſt. be 


eſtate 
Imim- 
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ze without iſſue male, having iſſue female ; no eſtate will ariſe to Moor, 124- 

LM bs & Lady Laneſ- 

fuch iſſue female by implication. ] | — 
Fox, Ca. temp. Talb. 262. Bodens v. Watſon, Ambl. 478. 


If a man deviſes land to J. S. and his heirs, after the death of Roll. Abr. 

D., or after twenty years, and the deviſor dies during the 854. 
life of 7. D., or before the twenty years expired, the land in the 
interim {hall deſcend to the heir at law; for during this time the 
deriſor has made no diſpoſition of it, but left it to deſcend ac- 
cording to the rules of law, which carry it to the heir, 

Where a man deviſed all his paſture lands in D. to his youngeſt Vaugh. 262. 
fon, and alſo willed that all bargains, grants, &c. which he had _ Cs 
from C., ſhould be to his youngeſt ſon, and the heirs of. his body ; 8 
t was refolved, that the youngeſt ſon ſhould not have an eſtate- 
nil in the paſtures of D. by implication; for the words of a will 
to diſinherir the heir at law, muſt have a clear and apparent in- 
ent; and this at moſt could have been but a poſſible implication, 
that the deviſor might have intended the ſon an entail in the paſ- 
tures, which is not ſufficient to deſtroy the plain title of deſcent 
to the heir at law. 

J. leaſes, upon condition, that the leſſee ſhall not alien to any Cro. Jac. 75. 
dhides his children; the leſſee deviſeth the term to H. his ſon, 18 
ther the death of his wife: it was adjudged, that this deviſe was 8 4. 
w breach of the condition, for the wiſe took no eſtate by impli- () Ifaterm 
ation 3 for there can be here but a poſſible implication at moſt; bee, - 
ad ſiuce the intent of the deviſor is the beſt rule to conſtrue wills after the 
br, it would be abſurd to ſay, that the deviſor intended to convey death of 
ch an eſtate as muſt forfeit his own; therefore, the executor CR 
ſhall have it (a) while the wife lives, Whether 


&e ball have an eflate for life, or ſhall the executors have it during her life, to perform his will, and 
Wer Cr death as legatees? Jide Cro. Jac. 75. Vaugh. 261. 


4. ſeiſed of a manor, part in demeſne and part in ſervices, de- Moor, pl. 
cd all the demeſne to his wife expreſsly, for her life, and all the 
krices, for fifteen years, and then deviſed the whole manor to a 
Manger after her death: it was reſolved, that the laſt deviſe ſhould 
Wt tate effect till aſter her death, and yet ſhe ſhould not have the 
ices for her life by implication, but that the heir ſhould enjoy 
de lervices after the fifteen years, while ſhe lived; for there ap- 
mars no neceflary implication that ſhe ſhould have the whole for 

ter life, with an excluſion of the heir; and a poſſible implication 

nat lutticient to exclude him; for nothing but the apparent in- 

*t of the deviſor can do that: but if the deviſor had ſaid, that 

Rr the death of his wife and the ſtranger; the heir ſhould have 

de manor, there, the wife by a neceſſary implication ſhall have 

t whole manor while the ſtranger and wife live, and the ſtranger 

Alot take any thing whilſt ſhe lives. 

rom this it appears that the rule, v/z. where a deviſee takes Cro. Elis. 

Wy thing by an expreſs deviſe, he ſhall not have any other thing 16. 

ſed by the ſame will by implication, is deſtroyed by the diſtinc- ve. 
nn of a3 neceſſary and a poſlible implication ; for the former caſe _ 


Mes, that a neceſſary implication- will give an eſtate, though 
0L IV. the 


24. 
Vaugh. 265, 


« 


; 
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the deviſee took by an expreſs deviſe before; and a poſſible in. WW... 


plication is ſufficient in no caſe to convey an eſtate to the diſherifon te: caſes 
of the heir; for that is the principal point between Gardner aud ad 

Sheldon, in Vaugb. 263. where the words of the will are, that if . + 

my ſon G. and my daughters M. and K. die without iſſue of their E 
bodies, then my lands to remain to my nephew W., it was d.. * 
judged, that the deviſe to G., being ſon and heir, was void, and = 
that the daughters took no eſtate by that poſſible implication; but Eo 
their dying without ifſue is only a delignation of the time when the 73 ; 1 
nephew is to take, * 
3 Lev. 259. A. deviſed to his wife 600 J. to be paid to J. S. for the payment 3 
3 7 of lands he purchaſed from him, and are already ſettled on h 8 
Wrightand for her jointure; the lands were not ſettled on her; and adjudge J. hay 
Wivell. they did not paſs by the will by implication, for there appears died 
intent that ſhe ſhould have them by the will, and, conſequently eſuages 
they cannot paſs from the heir at law by implication, ſince r me! 
deviſor was only miſtaken as to the ſettlement of them in his i vitho 
time. ad her h 

Chan. Ca. A. deviſed all his eſtate real and perſonal for the payment oF ſhould 
796. North debts and legacies, and deviſed 100 J. to his heir at law : this ud dic 
and Comp. ould har 


ton, vids decrecd a good deviſe in fee, but no implied truſt aroſe to the he 
head of Uſes at law for the ſurplus; for by that conſtruction the deviſee woull 
and Fruits, have no benefit by the deviſe : beſides, the legacy of 1001. to th 


of Truſts b , 3 0 8 L 
onion, heir at law is in this caſe an excluſion of the heir from any fur 


ther benefit. 
4 Leon. 144 A. has two ſons B. and C., and deviſes part of his land to B. 
tail, and the other part to C. in tail; and if any of his ſons de 
without iſſue, then the whole land ſhould remain to a ſtranger 1 
fee; C. died; yet the ſtranger could not enter into his part, i 
the other brother took it by implication, the words of the ni 


age of 
part; 

cer par 
ers at las 
wb - 4 
@ impli 
ation m 


In ef ſ 
„ White, 


being, that the whole land ſhall remain to a ſtranger, which n. 

cannot have while either of the ſons or any iſſue of their body ebe. 

living, ied 

. . . . » . . % Tlpar( 

Vide ſupre, Another rule relating to deviſes by implication is this, that wh n . 
= - the deviſee takes a particular eſtate of inheritance by expreſs won v nan 
a. Bendl. in the will, ſuch eſtate ſhall not be enlarged by implication (4) 3 
pl. 114. for fince deviſes by implication are allowed in favour to wil Ke, I 
— that where the intention of the teſtator may be preſumed, t Mhere 3 
Vent. 230. Judges will purſue it, though it be not expreſſed in plain wg; wed to 
[(-) al. yet there is no room for ſuch conſtruction where the deviſee | ”y wit 
— an eſtate given him by expreſs words in the will; for ty lit be 
Jaid down, would be to over-rule the plain meaning of the teſtator againlt! the wo 
tbst s own words: therefore, if 4. deviſes to B. for life, the remain dein 
— 3 to C., and the heirs male of his body, and if it happens that being - 
fined by the ſhall die without heirs of his body, then the remainder to Dice ] 
teſiator ſhall js but an eſtate in tail-male to C., becauſe that eſtate being 8 : 
—. 8 to him by expreſs words, ought not to be over- ruled by 3 1 0 
implication, implication, that the teſtator intended him a greater eſtate b f th 
be generally words, F be chance to dic without heirs of his body. Will by 
true; yetif 


the manifeſt general intent of the teſtator require it, courts of juſtice Will, in order to effecuate f 


general intent, difregarg the particular intent, howevey cxpreſcly declared, if inconſillent with * 8 
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im- 
erllon 
r 2nd 
bat if 
their 


ter caſes ſupra D. and fee 2 Eq. Tr. 58. note (b) by Mr. Fonblonque. ] 


r 2 deviſe be to A. and his heirs male, and if he die without 
ers of his body, then to remain to B. in fee, this is but an eſtate 
u tail-male to A., for the law ſupplies the words of his body ; and 
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nt, See the caſe of Doe v. Applyn, 4 Term Rep. 82. Robinſon v Robinſon, 1 Burr. 44. and 


Bulſt. 63. 

Dyer, 171. 
a. in marg. 
a) So, ii a 


2s e the deviſor only gave it by (a) expreſs words to him and his wan deviſe 
|, i male, it would be againſt his plain words to let in his iſſue 2 —_ 
Ty: up by implication on the other words, if he die without heirs his body, 
en te lach. and if he 
die without 


x, theſe laſt words will not, 2gainſt the expreſs declaration of the teſtator, give the deviſee a fee fimple 


* 5 implication. 2 Vern. 451. 

* 3, having iſſue a ſon and two daughters by ſeveral venters, the Bend. 212, 

ars died leaving two daughters, and then J. deviſes one of his a 

vente bags to B. his own daughter, and her heirs for ever, and his pe, 340. 

\ce Meer meſſuage to C. his daughter, and her heirs for ever; and if B. Vaugh 267. 

is len vichout iſſue, living C., then C. ſhould have B's part to her CY en 
ul her heirs 3 and if C. die before her age of ſixteen years, then gjgiaa 


. hould have her part in fee; and if both his ſaid daughters 


eſtates are 


= ould die without iſſue of their bodies, then his grand-daughters — 
the bel ed have the meſſuages: C. died without iſſue, having paſſed and their 
- wou ge of ſixteen years: the grand-daughters had judgment for — and 
„ to th part; and the words of the will, F h:s tus daughters died wwith- ius, _— 
any fur ie of their bodies, did not create croſs remainders for each for want of 


lers part by implication, but only denoted the time when the 
ers at law ſhould have the meſſuages; for, ſays the book, no 


ſuch iſſue 
over, croſs 
remainders 


c implication will ſerve when there is an expreſs gift and li- fall not be 
tation made to the deviſees by the teſtator himſelf. impties 3 the 
wordsſewveral 


Iv; ſevering the title; ſee Davenport v. Oldis, 1 Atk. 579. Williams v. Browne, 2 Str. 996. 
„White, Cowp. 777. Phipard v. Mansfield, Id. $00.—Wirth reſpect to crois remainders in a 
bit May be obſerved, that the preſumption is in favour of them, where they are to be raiſed between 
det where between more than troo, it is againſt them. But it being only a preſumption, it may, 
worſe, be rebutced in either caſe by circumſtances of plain, manifeſt intention. The words ““ in de- 
Jait if ſucb ſue,” and a deviſe over of all the teftator's eſtates, have been holden to raiſe croſs remain- 
„ Phipard v. Mansfield, #bi ſupra. Comber v. Hill, 2 Str. 969. Atherton v. Fye, 4 Term 
ne. Wright v. Holford, Cowp. 31. S. C. by the name of Wright v. En lefield, Ambl. 468. 


eſs wort 
tion (a 
to wil 
med, tl 


mitt v. Townly, 1 Ver. 102. 


wo reaſon, becauſe the law avoids the ſplitting of tenures. 
mucke. 


J the name of Wright v. Lord Cadogan, 6 Br. P. C. 156. Holmes v. Willzt:, 1 Freem. 483. 
The preſuming againſt croſs remainders between more than two, 


1 Vez, 104-5+ per Lord 


ll here an expreſs eſtate-tail is given by the will, it will not be Doe v. 
e aged to a deviſe in fee by implication, from the land's being eee 
5 wich the payment of annuities, or of a groſs ſum, not 333 
ant H lit be a charge in fee; for the charge in ſuch caſe ſhall iſſue Slater, 
2 ee ss hole eſtate, and not out of the particular eſtate only; fo 771 
" that Ying governed by the directions of the will, it ſhall take effect LS 5 
i D, s to the limitations thereof, and affect the whole in- ago 
cing el | — 
by 2 de : 

tate by of the Diſpoſition of Goods and Chattels by 


, by what Deſcription, and to whom good. 


(See under the diviſion Legacies, B. 2, 3-] 
2 


eure f 
ith wege 


292 Legacies and Deviſes, 
(1) Of executory Deviſes of Lands of Inheritance 
And herein of Contingent Remainders, and (ro 
Remainders, as far as they relate to this Place, 
Abr. Eq. AN (a) executory deviſe is defined to be a deviſe of a future i 
Of TRY tereſt, which cannot veſt at the death of the teſtator, but d 
there are. Pends upon ſome contingency which mult happen before it canxe 


three kinds: 1. Where the devifor departs with bis whole fee-fimple, but upon ſome contingency g 
lifies that diſpoſition, and limits a fee upon that contingency, which is new in law, as appears by By 
234+ Dyer, 33. Vaugh. 271+, and was Hrit advanced in the caſe af Hind and Lyon, 1g Elz, ü 
64. per Nottingham. 3 Chan. Caſes, 1. &c. in tlc caſe of the duke of Norfoik. Second fort is, 
the deviſor gives a future <ftate to ariſe upon a conting-ncy, but does not part with the fee as preſent, | 
ſuffers it to deſcend to his heir, as a deyile tote h irs cf J. S til he ſhall have one, &, and 
have been frequent. Of the third ſort are leaſchold intereſts, or terms for years, for which vio 
letter (K), and Salk. 225: H 


[This is the definition commonly given of an executory den 


Fearne's 
Executory But it has been objected to as defective in point of accuracy? 
> precifion, inaſmuch as it is not confined to executory deviſes ot 
1, 2, & but embraccs every kind of contingent intereſt in lands given 
deviſe, and ſome contingent intereſts by deviſe are contingent 
mainders. An exegutory deviſe is, ſtrictly, ſuch a limitation 
ſuture eſtate or intereſt in lands or chattels (though in the cal 
chattels perſonal, it is more properly an executory bequeſt) as 
law admits, in the caſe of a will, though contrary to the ra 
limitation in conveyances at common law. It is only an ind 
gence allowed to a man's latt will and teſtament, where others 
the words of the will would be void; for wherever a future 
ereſt is ſo limited by deviſe, as to fall within the rules wich 
law has preſcribed for the limitation of contingent remaind 
ſuch an intereſt is not an executory deviſe, but a contingent 
mainder, } F 
Dyer, Ar. To underſtand this doctrine, it muſt be obſerved as an eſtadt 
Plow, ed rule, that a ſee cannot be limited on a fee; as if lands 
8 limited to one and his heirs, and if he dies without hers, | 


Co. Lit. 19. ſhall remain over to another, this laſt limitation is void: fo, ! 


* are given by deed to one and his heirs, ſo long as J. $. hath1 
Rep. 220. and aſter the death of J. S. without iſſue, to remain dig 
Godalp. another, this remainder is likewiſe void, becauſe the firit de 
355 had a fee, though it was a baſe and determinable fee. 

Cro. Eliz, Yet, in a will, ſuch limitations may be good upon a conti 
1 that may happen within the compaſs of a life or lives in 00 0 
Dyer, 124. nine months after the expiration of a life, or (c) a realen n 
(5) Allthe ber of years; for theſe tend not to a (d) perpetuity, hic 


88 odious in law; but this not by way of direct (e) remainder, 
and buming Way of executory deviſe. | 6 
out at the ſame time, per Twiſden. (c) That 20, nay 30 years have been thought a _— 
Salk. 229. pl. 8. (4) As the caſe of Gardiner ard Sheldon does, which therefore has m_— 
law, which wide in Vaugh. 271. (e) Where a contingent elate is limited, and depends * 
hold which is capable of ſupporting a remainder, it ſhall never be conſtrued to be an — 
but a contingent remainder, 2 Sand. 380. Purefoy and Rogers. 3 Lev, 434. 8 P. Dos 1] 
Doe v. Holmes, 3 Wilf. 237. 241. 2 Bl. Rep. 777. S. P. Goodtitle v. Billington, B 


v. Morgan, 3 Term Rep. 763, S. P. Walter v. Drew, Com. Reps 372+ S. P. mew 4! 
Ca. temp. Hardw. 258. S. F. Carwardine v. Carwardine, Fearne's Exec 
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4s, it tenant in fee-{imple deviſes his land to A. and his heirs, 3 Chan. Ca. 
"| it he dies without itlue in the life of B., then to B. and 9: 

' h:ircs; though this be a limitation of a fee-fimple upon a 

be; yet, becauſe the remainder to B. mult veſt upon a con- 

lncency, which will fall ia a life, it has been held good as an 

utcutory deviſe. 


kance 
Cet 
Ce. 


uture it do, in the celebrated caſe of (a) Pell and Brown, where one (a) Report- 
„ but df king three ſons, A., B., and C., by his will in writing deviſes 2 


can el knds to B., his ſecond fon, and his heirs for ever, paying 20/., and Abr. 6:1. 


ngenc\ q . dies without iſſue, living A., then A. to have thole lands to Palm. 131. 
5 his heirs for ever; B. enters and ſuffers a common reco- Rep. 9 
nth, ery to the ule of himſelf and his heirs, and then deviſes thoſe 2 Leon. 111. 


| peetent, 
2c, and 
ch vie 


nds to J. S. and his heirs, and dies without heirs, living A.: it Vaush. 272. 
w3 adjudged, firſt, that B. had a fee- ſimple, and yet the limit- 
nion to A. good, as an executory deviſe in fee; for it was to hap- 
jen within the compaſs of a life; and therefore if B. died with 
ue, living A., or without iſſue, after the death of A., then this 
future intereſt was never to ariſe; ſecondly, it was adjudged, that 
this being a mere collateral poſſibility was not bound by the reco- 
ery; for it had not exiſtence at all when the recovery was ſuffered z 
nd therefore the recompence in value could not extend to it: 
ſides, to allow the particular tenant to deſtroy any ſuch future 
mereſt, would be the means of fruſtrating the molt commendable 
nt:ntions of the deviſor, providing for his younger children, or 
br the payment of his debts, &c. | 

One by will deviſes his lands to his mother for life, and after Dyer, 127. 
let death to his brother in fee, provided that if his wife (being * wargine. 
wen enſent) be delivered of a ſon, that then the land ſhall remain 
lim in fee, and dies, and the ſon is born: it was held, that the 
le 0! the brother ſhould ceaſe, and veſt in the ſon by way of ex- 

Eutory deviſe upon the happening of the contingency. 

[A teſtator deviſed lands to his wife for lite, and after her death Gulliver v. 
bluch child as ſhe was then ſuppoſed to be enſſent with, and to 11 | 
5 heirs of ſuch child. for ever; provided that if ſuch child 22 e 
would happen to be born, ſhould die before the age of 21 years, 

Wing no iſſue of its body, the reverſion ſhould go over. The 
ut held it to be a deviſe to the wiſe, remainder to the child in 
dumgeney in tee, with a deviſe over, which they held a good 
Mcutory deviſe, as it was to commence within twenty-one years 
rr a life in being; and that if the contingency of a child never 


ry dert 
uracy 2 
riſes on 
| given 
ingent 
ration 9 
he cale 
N\ as 
ft) 5) 
je rule 
an ind 
» other 
future 
which 
main 
? dent 
tinge! 


n eſtadl 
if land: 
heirs, | 
ſo, it 
hath 1 
in oveh 
irſt de 


dontingt 5 ; 
n (0) wpened, then the laſt remainder was to take effect upon the 
nable kth of the wife: that the number of the contingencies were not 


Werial, if they were all to happen within a life in being, or a rea- 

Kale time after. f 

1% Were a teſtator deviſed to his wife for 3 years, remainder 2 225. 
3 ton tor 99 years, if he ſhould fo long live, remainder to him - no 
) years, it ſuch wife as he ſhould marry ſhould fo long live, 

Pancer to the heirs of his ſon's body, and the heirs of their 


execut%) Nabe 5 . 

, Cut * the court held the deviſe to the heirs of the ſon's body 
oy 1 an exccutory deviſe, being to take place in futuro, within 
if dempaſs of a life in being. 


U 3 Again, 


* va 
$250 — OY ——kk — 
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Again, where a teſtator deviſed his lands to C., for the term his bod 

Barnes, = go years from his (the teſtator's deceaſe) if he ſhould ſo long live, WY tine of 
4 Burt. 3 0 

2157. and after the determination of that term, he deviſed the lands ty 4. hatl 

the Þeirs of the body of the ſaid C. remainder over; upon a queſtion WY judged, 

referred to the judges ol A. B., whether the heirs of the body vie, 

C. took any and what eſtate under the will? they certified ther remain 

opinion, that the clear maniteſt intent of the teſtator was to gi pency c 

an eſtate- tail to ſuch perſon as ſhould be heir of the body of C. at bh the ella 

death, (the only determination of the go years term in the teſtatory [Ad 

vie w/) te him and to the heirs of the bedy of the ſaid C., with remainder until Z. 

over as in the will; which intent of the teſtator might by law take then to 

effect as an executory deviſe, for the contingency muſt happen © bet 

within the compals of a life in being; and the freehold in thei :2ed of 

mean time being undiſpoſed of, deſcended to the heir at law.] confider 

Palm. 125. One having iſſue A., his only daughter. and heir apparent, e junctive 

N will deviſes lands in D. to her and her huſband, and her heir, upot ſhould t 

Cro. liz, condition that they ſhould aſſure lands in fee to his executors and t ſhoul: 

359% Cro. their heirs, to perform his will; and if they failed, then he de is dyin 

Et. viſed the ſaid lands in D. to his executors and their heirs, and A fen 

deviſe of died: it was adjudged to be no condition (a) for then by th ef certa 

borough- deſcent to the daughter being heir, it would be deſtroyed; but 1 ciuldren 

_ Vas held a limitation, or an executory deviſe to his executors i would | 

deen to the Caſe the aſſurance was not made, and that they might, for breach bh ch 

eldeſt ſon, thereof, enter and fell ; for though a fee cannot be limited upon be gav 

. a fee abſolute, yet upon a ſee determinable it may, and enures 2 ©: - 

younger a new original deviſe to take effect when the firſt deviſee fails i Cen too 

lors, and in make the aſſurance. | Fas a ve 

default of . the ey en 

payment, that the land ſhould go to them and theic heirs ; though the word paying ina will amounts! ſue of 

u condition, yet becauſe that muſt deſcend to the deviſee az heir, and no one elſe can take advantaged de ot 

his default, it muſt be an executory des ſe, to velit in default of payment by the eldeſt, 3 Co. 21 aprefſed 

Cro. Eliz. 833. Hainſworth and Preity, mery lin 

Oro. Eliz, If A. deviſes lands to B. for five years from 1Michaelmas follow _ ö 

155 un ing, the remainder to C. and his heirs, this is a good remam . 

— der (6) although it cannot veſt before the particular eſtate begini 3 

to call ita and the frechold cannot be in expectaney, for in the mean um, lb 

9295 gente the fee ſhall deſcend to the heir. | = 

ſon aſligned for the judgment proves the limitation was allowed to operate as an executory Were th 

Fearne's E. D. 4th ed. 25. | 

x4 je of 2 

3 Roll. One devifes lands to his wife till his ſon came to the age of 2 bm and 

3 pears, and then that his (aid fon ſhould have the lands to bim ann: | 

[Throftout his heirs, and if he dies without iſſue before his ſaid age, then to Wnſe to 

v. Denny, daughter and her heirs: this is a good contingent or execute be mean 

3 7. 270. deviſe to the daughter, if the contigency happens, and in Mu cu, 

| mean time the fee deſcends to the fon as heir; and if he "ie, e 

to 21, though he after die without iſſue, or leave iſſue, thoug We the 

he die before 21, yet the daughter is not to have the lands, to ent 

cauſe he is to die without iſſue, and before 21, elſe the dau Bayes e 

ter cannot take. N i the be 

Co. Car. But where one having iſſue three fons, A., B., and C., der ies it 

— to his ſon A. alter the death of his wife, to him and the * Fo 14, 


8 
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lis body lawfully begotten in fee · ſimple; and if he die in the liſe- Spalding, 
ime of my wife, that then my fon C. ſhall be his heir, and dies; _ I 
4, hath iſſue, and dies, in the lifetime of the wife; it was ad- ILA. — 
udged, that the iſſue ſhould have the land after the death of the 324. 


vile, and not C.; for it was in effect a deviſe to the wife for life, 


erm of 
ig live, 
nds to 
ueſtion 


of 
1* remainder to A. in tail, remainder to C. in fee, upon the contin- 
to zr gency of A. 's dying in the life of the wife, and does not abridge 
„Abe cllate tail, expreſsly given A. by his dying in the life of the wife. 


A deviſc was to two truſtees and their heirs to receive the rents 2 Ves. 243. 


ſtatort l b 

nainder until B. ſhould attain 21; and if B. ſhould attain 21 or have iſſue, 3 
a take ten to B. and the heirs of his body, but if B. ſhould happen to 

happen te before 21 and without iſſue, remainder over; B. attained. his 

| in the wed of 21, and afterwards died without iſſue: Lord Hardwicke, 

w.) cenlidering the word and as uſed for or, and the condition as diſ- 

rent, by juctive inſtead of copulative, decreed that the remainder over 


hould take effect, upon the apparent intent of the teſtator, that 

t ſhould take place, either in default of B.'s attaining 21, or on 

lis dying without iſſue. | 

A feme covert, purſuant to a power, left her huſband the profits Southby v. 
certain eſtates for life, and after his death her eſtates to her Stonebouſe, 
chldren, if ſhe ſhould v any to ſurvive her; but in caſe ſhe PING 
ſhould leave no ſuch child or children, nor the iſſue of 

ſich child or children, after the deceaſe of her huſband, 

ſhe gave the eſtates to F. K. making him her ſole heir in 

fault of i/ſue left by her. Lord Hardwicke held, that the chil- 

fren took eſtates-tail, and not in fee, and that the deviſe to J. X. 

rs 2 veſfed remainder, and not a limitation to take effect only on 

lie event of the teſtatrix's dying without /zaving any child or the 

the of any /zving at her deceaſe. He ſaid the teſtatrix had only 

aprefſed the double contingency, which there is in the caſe of 

my limitation in remainder after an eſtare-tail, viz. there being 

w iſſue at all, or all ſuch iſſue dying without iſſue. 

but where a teſtator deviſed to B. his ſon and heir, and if he died Collinfon v. 
lore 21, end without iſſue of his body hen living, the remainder Wright, 
mer, Sc. and B. ſurvived the 21 years; it was held, that he had * 
ke · imple immediately, and that the eſtate- tail was to ariſe upon 

i contintency which never happened, as he attained 21. So, 1 Eg. Abr. 
nere the teſtator deviſed land to his wife till his ſon came to his 188. pl. 8. 
* of 21 years, and then that his ſon ſhould have the lands to 


Ir, upot 
tors ang 
| he de 
Irs, and 
| by th 
z but! 
tors, 1! 
 breac 
ed upot 
ures 1 
falls td 


amounts ! 
dyantage 0 
Co. 21 


follow 
remain 
begins 
221 LAN 


tory dn 


ige of 2 bm and 575 heirs, and if he died without iſſue before his ſaid age, 
him an len to his daughter and her heirs; it was held to be an executory 
en to ee to the daughter, if the contingency happened; and that in And vide 
recuic mean time the fee deſcended to the ſon, and if he attained Baker v. 


Suretees, 


d 10 n though he afterwards died without iſſue, or if he ſhould leave }$:ma. 1175. 


be nie, though he died before 21, yet the daughter was not to 

„ thou e the lands; becauſe he was to die without ifſue, and before 

ands, ih to entitle her.] 

1e daug Burzs and feme being ſeiſed of a copyhold, to them and the heirs 1 Lev. 235. 
i the heron, baron ſurrenders it to the uſe of his will, and then Soo v. 

„e e the: heirs of the body of the feme, if they attain che f. C. 

e hell ST of 12, and dies without iſſue, and then ſhe marries a ſecond Abr. 182, 


v4 huſband 
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huſband and has iflue that attains the age of 14, and then ſhe 
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dies; and whether this was a good deviſe, by reaſon of the double | 


contingency, ſcilicet, the having heirs of her body, and that ſuch 
heir ſhould live till 14, was doubted; but it was admitted that if 
the deviſe was good, it mult be by way of executory deviſe, which 
is allowable,. when to take eitect within the compals of a life, but 
not after a dying without iſlue; for that tends to a perpetuity; 
and it cannot take effect by way of remainder; for it is a new 
, Fd&devile to take effect after her death, and is not as a remainder 
joined to her eitate ; but the court being divided upon the point 
of contingency, it was agreed to be adjourned into the Exche- 
quer- chamber, and the reporter ſuppoſes the parties agreed after- 
wards, for he heard no more of it. 


2 P. Wms. {Where 4. deviſed his lands to truſtees for 500 years upon 

28. Core truſts, and after the determination of; that term to the firſt ſon, 

deo (who had no ſorn born at the teſtator's death), this exe- 
cutory deviſe to the unborn fon of . was held good; becauſe i 
was clear the freehold mult veit, cicher on the birth of ſuch ſon, 
or on B.'s death without having had any ſon. 

Pree. Chan-. 80, where one deviled all his lands after the death of his exe- 

67. F-12t2x cutor, to A. his exccutor's fon, and his heirs for ever, but if 4 


V. Hit. * . . 7 . 5 0 
died leaving no fon, then to that fon of his executor, to whom he 


ſhould think fit to give them by his will; and for want of a fon 
of his executor, then to B.; it was held a good executory deviſe 
to B. as confined, to the period of a life in being. 

Where lands were limited by marriage ſettlement to the uſe of 
A. and his wife, for their lives, remainder to truſtees and their 


heirs during the byes of A. and his wife, to preſerve contingent 


80, 
lis heir: 
and if 7 
gf his d. 
attain h 
ing 
terward: 
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if he ſhi 
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Loyd v. remainders; rcmainder to the fir{t and other ſons of the marriage br if th 
ee ſucceſſively in tail-mele, remainder to the right heirs of A.; with ch chil 
Prec. 72. 2 proviſo, that if the heirs of the wife thould within twelve month exceed t. 
Show. Parl. after the death of the ſurvivor of the huſband and wife, p ally of 
Cale 137- 400. to the heirs or affigns of the huſband, that then the fe <ilor K. 
ſhould remain to the ufe of the heirs of the wife: the Houſe of Gale of 

Lords held this executory limitation of the uſe to the heirs of the rem for 

wife to be good. : do, . 

10 Mod. So, where a teſtator deviſed to his wife for life, remainder to 0. Wuted b 
419. Marks his ſecond ſon in fee, provided if D. his third fon ſhould, within Wen unb 
—— three months after his wife's death, pay 504. to C. his executors, mod exe 
129. Sr. then he deviſed the ſame lands to D. and his heirs; it va An eſt 
adjudged a good executory deviſe to D.] bs taking 

2 Mol 289. If a man having only one f{ier and heir, who had iſſue 4. and tie tec, 
boy oor * aſter married B. by whom ſhe had iſſue C. and D. deviſes lands | vb, exc 
puts Ea. to his filter until C. attains 21, and after C. attains that ages to b eſtate 
188. [S. c. and his heirs; and if C. dies before 21, then to the heirs of 3 ont 
ee body of B. and their heirs, 23 they thall attain their reſpective 386 lztes lo 
8 of 21, and dies, C. dies before 21, living B., and after ;. * te body 
in Ca. temp. D. either as heir of C. in whom the fee was veſted, or as beit ol tas We ſhox 
Talb. 232+] body of B. (though he could not be ſo during the life of B.) _ wer 
of age after the death of B. ſhall have the eſtate by way of execu * of } 

unt. 


tory deviſe, and not the riglit heir of the deviſor. 180 


% 
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ſhe do, where the teſtator deviſed lands to his grandſon . and 

ible WA his beirs, and if V. ſhould die under age, then to his grandſon T. 

ſuch nd if T. ſhould die under age, then to ſuch other fon of the body 

at if i his daughter M. S. by his fon-in-law T. S. as ſhould happen to Caf. temp. 

hich nun his age of 21 ycars, remainder over; and the teſtator died Id. 229. 
f £56 c . Stephens v. 

dut ning two grandſons , and T. who both died under age; af- 


l Stephens. 
terwards another fon A. oi the body of 7. S. by T. S. was born; 


uty: | 

new + was decreed a good executory deviſe to this after-born ſon A. 

nder i he ſhould attain his age of 21 years. 

point Where A. deviſed to B. his fon all his eſtate until C. ſhould Heath v. 


che- 


after 


tain his age of 21 years, and no longer; and afterwards ſaid, Henthe 
. ; y : . Er. Ch. 
In, I give and bequeath unto C. all my meſſuages in H. and Rep. 147. 
J. for ever, that is, if he have a ſon or {ons (who ſhall attain 
11); but if my kinſman C. thall chance to die without ſon or 
ens to inherit, my will is, that the fon of my fon B. ſhall inhe- 
nt; C. took an eſtate in fee at 22 years of age, ſubject to be de- 
fated by an executory deviſe over, which was not confined to 
reſt on the death of C. if he left iſſue, but awaited the event of 
tat iſſue dying under 21, which could not be decided until a 
period of 21 years after a life in being. | 
lt is the ſame in regard to perſonal eſtate, For where the teſ- Madox v. 


upon 
t ſon, 
exe- 
ule it 
1 ſon, 


5 exe- 
t if A. 


om he tor bequeathed the reſidue of his perſonal eſtate to his niece A. —_— 
2 fon WWW ber life, and after her death the intereſt to be applied for the main- 41. 


deviſe tenance of ſuch children as ſhe ſhould have, until the ſons had 
ntained 21, and the daughters 18 years of age, and at ſuch their 


uſe of ges, to be paid their portions, and for want of ſuch iſſue, then to 


1 their tt: children of S.; the nicce died without iſſue, and it was con- 
ingent tended that the bequeſt over to the children of S. was too remote; 
arriage Wy ior if the words for <vant of ſuch iſſue ſhould ſignify for want of 
; with ch children of A. as ſhould attain the ſaid ages, yet it would 
months ticecd the rule which had confined theſe ſort of bequeſts (eſpe- 


fe, pſi of mere perſonal eſtates) to lives in being: but Lord Chan- ygea. : 
the fee cler King held ir to be a good executory deviſe, and cited the bub r. 
ouſe of ale of Moſenburgh v. Afb, where the like executory deviſe of a Aſh, Venn. 


term for years was held good. — 925 


z of the 
do, where the money in the orphan's fund and bank ſtock was Caf. temp. 


er to (. inited by the teſtator in truſt for ſuch of his brother's children * 245» 
within den unborn as ſhould attain their ages of 21; it was adjudged a > rate vg 


ecutorsy 
it Was 


pod executory deviſe. | 
An eſtate by way of executory deviſe may be ſo limited, as that Beacheroft 
b taking effect or not may depend upon the act of the owner of - Broome, 


A. and © fee, which precedes it. Thus, . by will deviſed his eſtates 2 

es land © 5, except, Sc. to his ſon F. and his heirs, Sc. and the reſt of 

ze, to V cliates to his ſon C. and his heirs, &c and if either F. or 

s of the © ſhould die without having ſettled or otherwife diſpoſed the 

ive age tes ſo deviſed, or without leaving iſſue of his or their reſpec- SES 
dies te body or bodies lawfully begotten, or having ſuch iſſue, ſuch i 

ir of 00 We ſhould die before his or their age or ages of 21, and with- 45 

f.) ben leaving lawful iſſue, he willed that the premiſes ſo given to 

{ execu Wh of his ſons F. and C. ſo dying, ſhould go, and he gave the x: 6 

uno the ſurvivor of them, his heirs, Cc. for ever; and if : 


& the 
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| ( 
the ſurvivor ſhould die without having ſettled or otherwiſe dif. 
poſed thereof, or of the eſtates thereby originally deviſed to him, 
or, Sc. and his ſon V. ſhould then be dead without iſſue, then he 
gave ſuch of the ſaid deviſed premiſes as ſhould not. have been 
ſettled or diſpoſed of as aforeſaid, unto the right heirs of G. then 
deceaſed, in fee. F. died without iſſue, C. by leaſe, releaſe, and 
recovery, conveyed part of the eſtate ſo limited as above men- 
tioned to J. S. in fee, and then died; after which . died with- 
out iſſue, And the queſtion was, whether under the deviſe to (. 
and the conveyance by him, J. S. took an abſolute and indefenz- 
able eſtate of inheritance in fee-fimple ? And it was held, firſt 
that on failure of the firſt limitation, the ſecond might have taken 
effect, as an executory deviſe. Secondly, that the teſtator had in 
expreſs terms given one eſtate to one ſon and his heirs, and ano- 
ther to another ſon and his heirs, and if either of them died, 
without having ſettled or diſpoſed of his eſtates, or without iſſue, 
then that it ſhould go over; that this was a lawful intention; and 
that C. having ſettled and diſpoſed of the eſtate given to him, had 
thereby defeated the limitation over.] | 
Lev. 11. If A. hath ifluc two ſons, viz. B. and C. and deviſes lands to J. 
8 for life; and if he dies without iſſue living at his death, that then 
"yg nal the fee ſhall remain to the heirs of B. for ever, by which devil: 
23. 47. B. has only an eftate for life, the remainder to his heir not exe- 
Reb. 29. cuted; and though the reverſion deſcend on C. as heir of 4, 
a6 yet it drowns not the eſtate for life, againſt the expreſs deviſe 
and intention of the will, but leaves an opening, as it is termed, 
for the interpoſition of the remainder, when 1t ſhall happen to 


interpoſe between the eſtate for life and the fee; and this being 


a contingent remainder, and not an executory deviſe, will be 
barred by a recovery ſuffered by B. 
2 Sand. 380. If one deviſes lands to his wife for life, and if ſhe hath a ſon, 
2 and and cauſes him to be called by the chriſtian and ſurname of Sanp- 
pps OY ſon Shelton, then after her death deviſes the ſame to her fon, and 
2 Lev. 39. if he dies before 21, to the right heirs of the deviſor, and dies; 
1 Salk 1 and after the wife marries Broughton, by whom the hath a ſon, 
299 which ſhe cauſed to be chriſtened Sampſon Shelton, &c. the devils 
is good by way of contingent remainder, but not by way of exe- 
cutory deviſe; for when a contingent eſtate is limited, and de- 
pends upon a freehold, which is capable of ſupporting a remane 
der, it ſhall never be conſtrued an executory deviſe, but a con- 
tingent remainder ; adjudged, and that the reverſion deſcending 
to the heir of the deviſor till the contingency happened, by the 
bargain and ſale, and fine thereof, by the heir of deviſor to B. 
and his wife, and their heirs, before the birth of their ſon, the 
contingent remainder was deſtroyed, 
Salk. 226, A. having two ſons B. and C. deviſed lands to B. for 50 7735 
9 ut if he ſhould ſo long live, and for my inheritance after the ſa 
— YN term I deviſe the ſame to the heirs male of the body of B. and for 
Ld. Raym. default of ſuch iſſue then to C. And the court reſolved, 1/, that 
3: Skin. B. had not an eſtate-tail by implication upon the words w# 


4 . Me, becauſe the deviſor had given him an eſtate for years v4 
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12 Mod. 53. 
S. C. cited 


df. preſs words, and the court cannot make ſuch a conſtruQ'on 8. c. 
im againſt cxpteſs words, When thereby they would drown the eſtate 

ho for years, and make an eſtate of inheritance. 2dly, The court in P. Wms. 
een held this deviſe to the heirs male of the body of B. to be void in 56. 
hen is creation for want of an eſtate of frechold to ſupport it; and 

and they ſeemed not to think it an executory deviſe, becauſe it was 

1en« imited as a remainder, and becauſe it was limited per verba in 

the preſenti ; for if one deviſes his eſtate to the heir of J. S. and 

oC. J. . is living, the deviſe ſhall not be conſtrued an exccutory de- 

en- ie, and ſuch deviſe is therefore void; but if it were to the heir 

firſt, of J. S. after the death of J. S. that is good as an executory de- 

aken iſle, 3dly, The court held the limitation to the heirs of B. was 


become void by the event, whatever it was in its creation, becauſe 
Jn is now dead without iſſue. 4rhly, The court held, that 


ano- ; art ö 
died, if the remainder to the heirs male of B. was void in point of 
imitation, then the next remainder limited to C. took effect pre- 


ſently. 

C. feiſed in fee deviſed to truſtees for 11 years, and then to the 
firſt ſon of A. and the heirs male of his body, and ſo on to the 
ſecond, third, Cc. ſons in tail male, provided they the ſaid ſons 


then ſhall take on them my ſurname; and in caſe they, or their heirs, 
deviſe refuſe to take my ſurname, or die without iſſue, then I devife my 
t exe- nd to the firſt fon of B. in tail male, provided he take my ſur- 
f 4, ume; and if he refuſe, or die without ifſue, then to the right 
deviſe heirs of the deviſor. A. had no ſon at the time of the deviſe, 
rmed, nd died without iſſue, and B. had a ſon who was living at 
pen to the time of the deviſe, who took the ſurname of the de- 
being or. The whole court agreed, that the deviſe to B. was not a 


wntingent remainder, becauſe of the precedent eſtate for years, 
mach could not ſupport it; it appears likewiſe by the caſe, to be 
be opinion of Treby, C. J. and J. Povel, that it could not be good 
8an executory deviſe, if it were conſidered as a deviſe to the 
teirs of A., being limited per verba de preſenti (a); but Blencoaw, 
lat. held, that the deviſe to the ſon of A. was future; for he 


2 ſon, luppoſed the teſtator knew that A. had no ſon, and the rather 
deviſe WY "cauſe he does not name him; but it was adjudged in C. B. 
if exe- ud affirmed in B. R. that the remainder to the firſt ſon of B. 
nd de- vs good, and veſted in him. 

emain· [Tenant for life, remainder to his wife for life, remainder to his 
4 con · un right heirs, deviſed in manner following: „Lem, My lands at 
ending . my wife is to enjoy for her life; after her deceaſe, of right 
by the it goeth to my daughter E. for ever, provided ſhe hath heirs; 
r to B "if my ſaid dau ghter E. ſhould die before her mother, or without 


* heirs, and my ſaid wife ſhould marry again and have an heir- 
* male, I bequeath him all my right to that eſtate ; not thinking 
o yeary len ſufficiently reward her love: if my ſaid wife marrieth 


he fad din and fails of heir-male, after her deceaſe and my daugh- 
and ſor bers, ſhe failing of heirs, I beGueath 50. per annum of that 
rſt, that Mate to my brother J. and his heirs for ever.” The 
quit Wiztor died, the wife married again, and had ifſue-male, after- 
by ers the daughter died without ifſue. Upom a queſtion whether 


w heir at law of deviſor, or the heir-male of the wife was en- 


titled 
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titled to the eſtate ? the court held the former part of the will to be 
no deviſe, but only a declaration how the eſtates were ſettled; 
and therefore there being no particular eſtate to ſuppert the limit. 


ation to the heirs-male of the wife, it could not enure as a con. 


tingent remainder ; if it were an executory deviſe, it mult either 
be to take effect on the daughter's dying before her mother, and 
without heirs (by taking the word or for and, and fo conitruing it 
copulatively), in which caſe the condition had not happened, be- 
cauſe the daughter ſurvived the mother; or elſe it was to take 
effect in either of the events of the daughter's dying before the 
mother, or her dying without heirs: now one of theſe events had 
failed, becauſe the daughter ſurvived the mother, and the limit- 
ation upon the other, vis. oi the daughter's dying without heirs, 
was too remote. 

A. upon the marriage of her niege B. covenanted to ſettle 
lands (at or after tuch time as C. the huſband of her niece ſhould 
ſettle his eſtate to the ſame uſes} to the uſe of herſelf for life, 
remaincler to truſtees for 200 years, remainder to C. for life, fe- 
mainder to truſtees to preterve contingent ufes, remainder to B. 
for lite, remainder to the firſt and other ſons of C., upon the bod 
of B. in tail iuccetlively, remainder to the firſt and other daugh- 
ters of C. upon the body of B. in tail ſucceſſively, remainder to 
the right heirs of A. Afterwards, and before any ſettlement was 
made, 2, by her will reciting the articles, and that ſhe had agreed 
to ſettle the lands in manner aſoreſaid, deviſed the ſaid lands, C. 
and the 25/o/te inheritance thereof, to the uſe and behoof of the 
heirs of the bady of the ſaid B. by any other huſband to be begotten, 
and for wart of ſuch i//ue, to the ute of her nephew L., and the 
heirs of his body, with ſeveral remainders over; remainder to her 
own right heirs. A. died ſciſcd; C. and B. his wife entered and 


ſuffered a commou recovery, in which they were vouched ; the 


uſes of the recovery were to C. for life, remainder to B. for lite, 
remainder to truſtees to ſupport contingent remainders, remainder 
to the firſt and other ſons of C. and B. ſucceſlively in tail-male, 
remainder to the daughters in like manner, remainder to the uſes 


to be jointly appointed by C. and his wiſe, remainder to the right I 


heirs of B. B. died without iſſue, afterwards C. died; and the 
queſtion was betwixt the heir at law of B. and the daughter of L. 

The points upon which this queſtion depended were; 1, Wie- 
ther the will was to be taken as an execution. of the articles* 
2aly, If not, whether the eſtate to the heirs of the body of B. by 
another huſband ſhould be tacked to the eſtate given her by the 
articles? 3dly, Whether the deviſe to the heirs of the body of 3.5 
any other huſband was not abſolutely void, being a deviſe in ten 
de praſerti to a perſon not in eſe; and if ſo, whether L. did uot 
take immediately, as much as it there had been no preceding de- 
viſc; or at leaſt, whether the preceding deviſe to the heirs of the 
Body of B., by. any other huſband, ought not to be laid out of the 
caſe, having become void in the event, ſince the event of her having 
iſſue by any other huſband never happened? , 

After this caſe had been very fully argued, the court reſolve : 
that if the will ſhould be taken as an execution of the articles, * 
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debts and legacies, he deviſed the ſame to his nephew 
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2s an actual deviſe of the particular eſtates, according to the 
Imitation contained in the articles, then the ſubſequent limitation 
to the heirs of the body of B. by a ſecond huſband, would veſt in 
her as an eſtate-tail (in remainder), and, conſequently, the re- 
corery by her and her huſband had barred the ſubſequent limit- 
ation to L. But that it was unneceſfary to enter into the queſtion, 
whether the articles and the will could be tacked together? becauſe 
if a deviſe of the particular eſtates expreſſed in the articles could 
not be implied by conſtruction, ſuppoſing the deviſe to the heirs 
of the body of B. by a ſecond huſband to be void, the limitation to L. 
and the heirs of his body could not he a contingent remainder (for 
want of a preceding eſtate). And it was too remote as an execu- 
tory deviſe , being not to take place till after an indefinite failure 
of iſſue of the body of B.; and being too remote in its creation, 
the event could not vary the conſtruction : ſo that the death of 
J. without iſſue, could make no difference in the caſe. Therefore 
either way, L. could have no title, unleſs it were conſidered as a 
preſcrt immediate deviſe to him. But the court held that neither 
the words nor the nature of the proviſion would admit of that 
conſtruction: and that it could not be imagined that A. intended 
to exclude the iſſue of her favourite niece B., in order to prefer I. 
and his iſſue (a). 


being tog remote, and, of courſe, the ſecond. 
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(a) It ap- 
pears from 
a note in 
Dougl. Rep. 
507. ex- 
tracted from 
a copy of 
Lord Ken- 
yon's note 
of this caſe, 
that this 
deciſion in 
the caſe of 
Goodman v. 
Goodright, 
went upon 
the alterna. 
tive, either 
of the nicce 
having taken 
an eſtate- 
tail by im- 
plication, or 
of the firſt 
deviſe (to 
the heirs of 
the body of 
the riece by 
any other 
huſband) 


The court thought it unneceſſary to determine, whether 


Le nice took an eftate by implication ; and according to Lord Kenyon'e note, Lord Mansfield in giv'ng 
judgment laid, © the whole of the caſe comes to this; whether the teſtatrix intended by the deviſe to give 
the beirs of the bedy of ber niece A. L. by a fend buſband, the iemainder, or reverſion, or eſtate, (waat- 
erer it is called,) after the deaths of herſelt E. M and A I., and failure of iſſue þetween them, or whe- 
ther the meant to give an eftate in poſſeſſion o the iſſue of A. L. by a ſecond heb ind; his Lord hip, 
tacretore, (being clear that it was not an immediate deviie,) put the caſe entirely on the remoteneſs of 


the firſt deviſe. 


We have ſeen above that an executory deviſe is, properly, a 
future deviſe to take effect at a period ſubſequent to the deceaſe of 
the teſtator; for if the deviſe take effect upon a contingent event, 
to be decided at or before death, it is then a conditional deviſe. 

A. {cited of divers eſtates in ſeveral counties of G., R., and S., 
in {-c/and, by victue of a ſettlement made by his mother, to the 
uſe of himſelf for life, with remainder in ftri ſettlement, with a 
remainder in fee-fimple, veſted in himſelf as right heir of his 


French V. 
Cadell, 

6 Br. P. C. 
58. 


mother, made his will, in manner following, reciting that he had, 


by his marriage ſettlement, ſettled a jointure of 4004, a- year upon 
his wiſe, and being defirous to make a better proviſion for her, he 
tacreby deviſed to her all the fortune he was entitled to in her 
icht, provided ſhe ſhould be content and ſatisfied therewith, and 
with 200/. a-year out of his real eſtate, during her life; * and 
ien default of iſſue male and female of his oxvn body,” he deviſed 
all his eltate in the counties of G., R., and S. to truſtees, in truſt, 
in the firſt place, zo pay all his juſt debts and legacies, and after pay- 
ment thereof, and ſecuring the proviſion made for his life, he 
limited his eſtates in the counties of G. and $, to the uſe of his 
brother K. for life, remainder to his firſt and other ſons in ſtrict 
ſettlement, with divers remainders over: and as to his eſtates in the 
county of R., upon default of iſſue of his body, and after payment of his 
C. for life, 

remainder 
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remainder to his firſt and other ſons in ſtrict ſettlement, wit gacies 

divers remainders over. And he thereby bequeathed annuities to and fa 

his /fers, and ſome ſmall legacies to his nieces and other profit 

and deviſed his real eſtate, in default of iſſue, to his daughters ſuc. given, 

ceſſively, and the heirs of their bodies; and if there ſhould be any tioned 

younger daughter or daughters, who ſhould live to marry, to hare ; the op 

ſuch portions on the eſtate as the truſtees and their heirs ſhould the wi 

appoint. And by a codicil, after making ſome alterations with gued, 

regard to the life annuities, and legacies bequeathed by his will able uf 

he revoked the bequeſt of the money and ſecurities that he had, dctault 

or was entitled to, as his wife's portion, and bequeathed the ſame teſtato1 

to the appellants and their heirs, to be laid out in lands, in truſt; marrie 

for his grand nephew K, with ſuch remainders as were limited of the cot 

his eſtates in the counties of C. and 8. The caſe aroſe on an exprelſ 

appeal from a decree in favour of the deviſees, by the Lord Chan- laying 
cellor of Ireland, and the queſtion, material to the preſent ſubje ſuppole 
in conſideration was, as to the validity of the deviſe of the lands conhiſt 
in the counties of G., R., and S. It was contended on one fide, dt their 
that the deviſe of them was void, for want of a particular eſtate erecuto 

to ſupport it as a remainder, and too remote, after à general he ch 
failure of iſſue, to take place as a future or executory deviſe, On would } 

the other ſide it was argued, that the deviſe to the remainder-men, keſenda 
under the will of F., was, at his death, a deviſe in poſſeſſion, and meant 2 

not an executory deviſe. No-eſtate was limited to the iſſue by pon 
| the will; but it was plain he meant a failure of iſſue, /iving at the night t! 
ö time of his death. The contingency was determined the inſtant 1 that 
| the will took place, viz. at his death. The firſt truſt was to pay ntentior 
debts, legacies, and annuities to his ſiſters for their lives; and he had hap 
could not have intended that thoſe truſts ſhould take place one rag 

lopable 


hundred or two hundred years after his death. The legacy given | 
by the codicil to F. C., of which the firſt payment was to be made Utrary 
on the iſt of May or November, which ſhould firſt happen after hu ls truſt 


death, ſhewed what he meant by dying without iflue, viz. if he en fail. 
ſhould have no iſſue, 20 en his will ſhould take ect. And the co- Then, an 
dicil was expreſſed to be an addition to the will, and directed, Na 

A the 


that the will ſhould ſtand in all points not thereby altered ; and 


therefore the legacies were, by the will and codicil, payable only Ute dey 

on the event of his dying without /caving iſſue at his death. And ect at 

: by this conſtruction, none of thoſe dangers could ariſe, which Enle, | 
| 133 the effect of executory deviſes; nor was any rule of law E hap 
"N roken. And the appeal was diſmiſſed, and the decree therein Pl is; 
* complained of confirmed. mißed t 
Ul 4 Burr, So, in the caſe of Iellington v. Wellington, which aroſe on 2 termin 
| ) 2165. deviſe to the following effect, viz. ** Item, in DEFAULT of ſue of =, ; 
J i my own body, I give, deviſe, and bequeath,” c. and fo gives all the dey 
his eſtates in ſeveral counties unto truſtees and their heirs, in truſt, yang 

| to pay out of the rents, iſſues, and profits unto the teſtator's fiſter , man 
'q an annuity during ſuch time, and until all his juſt debts, _ * an 
| expences, and legacies (other than annuities) ſhould be fully p® x them f 
and ſatisfied, and alſo other annuities and ſeveral legacles. 4. anden 
Then the teſtator willed that, immediately from and after « only e 


Ni ug mc 


ſuch time as all his juſt debts, funeral expences, and —_ 
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gxcies given by his will (other than annuities) ſhould be fully paid 
and ſatisfied, by his ſaid truſtees, from and out of the rents and 
droßts of his faid eſtates; and ſubject to the annuities before 
res he gave and deviſed all his eſtates, as in the will is men- 
toned, A queſtion was ſent out of the court of Chancery, for 
he opinion of the court of King's Bench: whether the truſtees in 
the will took any, and what eſtate under the ſaid will? It was ar- 
qued, on the part of the plaintiff that they took a baſe fee determin- 
idle upon the payment of debts, legacies, and annuities ; that the 
default of ifſue of his body was only a condition precedent. The 
teſtator was a batchelor; his will was to take no effect, if he 
married and had children. That this deviſe being conditional, 
the court would ſupport the intention of the teſtator. That the 
aprefſion © in default of iſſue of my own body,” differed from 
bing © on failure of iſſue of my own body”; the latter expreſſion 
ſuppoſed that iſſue would exiſt ; the former did not. That it was 
conbſtent with the event of ſuch iſſue never exiſting, as well as 
of their dying in his lifetime. That was not too remote for an 
excutory deviſe. It was to take no effect, if the teſtator ſhould 
tare children at his death. He had only exprefſed what the law 
would have implied. E contra, it was contended on behalf of the 
efendants, that the words, © in default of iſſue of my own body,” 
meant an indefinite failure of iflue, and was therefore too remote 
n point of law. That though the teſtator was a batchelor, and 
night think it probable that he ſhould remain ſo, and therefore, 
n that event, might mean his deviſee over to take, yet, the ſame 
ntention for them to take was as probable, in cafe a different event 
had happened, namely, that of his marrying and having iſſue, and 
flat ifue afterwards failing; both diſpoſitions were equally rea- 
lbrable and proper and might (for aught that he knew to the 
wntrary) be equally legal. That the teſtator did not mean to give 
is truſtees a baſe fee. He only meant to give them an eſtate 
en failure of his on iſſue”, whenever they ſhould become extinct. 
Then, and not till then, his deviſees over were to take. But that 
is 2 period too remote for ſupporting it as an executory deviſe. 
That there was no foundation to ſupport this deviſe, as an imme- 
te deviſe, Sed per Lord Mangfield, when a deviſe muſt take 
ect at the death of the teſtator, it is not properly an 1 
riſe, Such a deviſe is a deviſe upon a contingent event, whic 
ault happen at or before the death of the teſtator; an executory 
wiſe is a deviſe that is to take place in futuro. And the court 
ited that they were of opinion that the truſtees took a fee, 
«trminable when the purpoſe of paying the teſtator's debts, 
Mcies, and funeral expences, out of the rents, iſſues, and profits 
- NA premiſes, in aid of the perſonal eſtate, ſhould be 
ormed,) 

A man deviſed lands to his executors till his ſon ſhould come — 19. 
Ade, and when his ſon ſhould come of age, then he ſhould en- by 
y them for hi we 
2 
only denote the time when the remainder is to execute, and 
© more make the remainder contingent than in the ——_ 
carts 


im and his heirs : this is a remainder executed in the bead of Re. 


2 and not in contingency, for the words when and then in this mainger and 
Vl 


= 1 


F 
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caſe, when a leaſe is made for life or years; and after the decesf 2 
of the tenant for life, or the expiration of the term for years, then u ter 
to remain to another; for though the words be after the term i — 
9 8 2 ” A 
ſhall remain, yet it 18 a preſent and not a contingent remainder, 2 
for where words refer to that which muf needs happen, there ſhall 50, 
be no contingency. for 18 
Dyer, 303. A. having iſſue five ſons, (his wife being enſeint with a fixth,) eldeſt 
Hob. 33. deviſed two-thirds of his lands to his ſour younger ſons, and the male a 
child in ventre ſa mere, if it were à ſon, and their heirs; and if if he h 
they all die without iſſue male of their bodies, or any of them, that ume 
the lands ſhall revert to the right heirs of the deviſor: by this de. conting 
viſe, the younger ſons are tenants in tail in poſſeſſion, with cu naſmy 
remainders over to each, and no part ſhall revert to the heirs ef one Wil 
the devifor, till all the younger ſons be dead without iſſue male u item, 0 
their bodies. is, - a 
Cr0. Jac. A man having two ſons, deviſed part of the lands to one of ten .... 
605. and his heirs, and the reit to the other and his heirs, and furthe that this u 
willed that the ſurvivor ſhall be heir to the other, if either die with Manning" 
out iſſue; by this the deviſees are tenants im tail, with remainde But! 
in fee executed of each other's part | leceaſe 
Cro. Jac. * But where a man having three ſons, and ſeiſed of three houſe teriſe t 
425. 655. , deviſed a houſe to each ſon and his heirs, with this proviſo, that WW cane 
— all his ſaid children ſhall die without iſſue of their bodies lawiul han to 
S. C. cited begotten, that then all his ſaid meſſuages {hall remain over, and te void 
in Saund. be to his wife and her heirs: it was held in this caſe, that thel towed 
(a) No croſs Words did not raiſe any croſs remainders, but that at the death wured t 
remainders any of the ſons, his houſe thould go immediately to the wife ; 0 tieſe ret 
3 8 though a croſs remainder may be by implication where lands dure tho 
— in limited to two, yet they cannot riſe where three or more hou ſet the 
a deed, nor are limited to three, (a) without expreſs limitation. Uowed 
by will be- 
—— three or more, unleſs the words of the will do plainly expreſs the intent of the deviſor to be ale rea 
as where Black Acre is deviſed to A., White Acre to B., Green Acre to C., and if they de wits of hum 
ues of their bodies, wel alterius corum, then to remain ; there, by reaſon of the words alterius «ri wntinge 
croſs remainders ſhall be. Vent. 224. per Hale, C. J. Vide ſupra [F]. ter it 
50 * | There 
(K) Of Executory Deviſes of Leaſes for Years xiicn 
And herein of the Limitation of the Truſt of Who, 
. | 50 4 
Term as far as it relates to, and agrees with — 
. . n 2 18 
Deviſe thereof. | 
Cro. Car, - 1 a farmer deviſes his term to 4. for life, the remainder YN * [f one 
\ ”" 1 
195. Roll.. 2. ther, though . has the whole eſtate, (for that is in him dur | 
Abr. 610. * ; 24 mmon lat er 
3 Co. 94. is life,) and fo no remainder can be limited over at co keond ſo 
(a) The yet it is good by way of (a) executory deviſe. Rfmainde: 
great queſ. | JE a , . a : 
tion in theſe caſes was, Whether the diſpoſition of the term to a man for his life was not N a the dy 
diſpoſition of it, that no remainder could be limited over, it being in the eye of the law 2 5 file was r 
than for any number of years ? and this was reſolved in the affirmative in the reign of E. Fro 2 feed jr 
by all the judges of England; but this reſolution ſeeming very ſevere, and againſt natural 3 i . | 
man ſhould be hindered from making proviſion for his family, and the contingencies of it, c * only, 
contrary reſolution. 19 Eliz, Co. Lic, 46. Dyer, 35. For the judges obſerving the 2 Mtingen 
limitations by way of truſt had, which were allowed in Chancery, permitted farmers to % et 
leaſes in the ſame manner by laſt will; and then the Chancery, the better to fix them oy y 
dus by the remainder- man, to compel the deviſce of the particular eſtate to put in ſecury» Yo, I 


r | v 1 is mult'p 
re:ginder ſhould enjoy it according to the limitation; But when they perceived that Wis Chand 
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Chancery fits, they reſolved that there was no need of that way, 10 Co. 47-2. 52. b. Sid. 451. but 


creaſe that the particular deviſee ſnould not have power to bar the remainder-man ; ſo that the law has been 
then king ſertled, that executory deviſes of terms for years are good, provided the contingency is to happen 
| via a life, or 20 lives all in e; for then there can be no tendency to 4 perpetuity, which was the 
v i great miſchief apprehended irum theſe kinds of limitations. Abt. Eq. 91. 
nder ; | 6 
Foal 80. if 4. poſſeſſed of a term for years, deviſe it to B. his wife, Roll. Abt. 
for 1 8 years, and after to C. his eldeſt fon for life, and after to the 2 
N * Hs b cath, 
thy) eldeſt iſue male of C. ſor lite, though C. had not any ifſue. ayuqged 
d the male at the (a) time of the deviſe, and death of the deviſor; yet, by Jones, 
nd if if he have iſſue male before his death, this iſſue male ſhall have it f — 
” . * » 
1, that ib an executory deviſe; for although it be a contingency upon a areterence 
is de- contingency, and the iſſue not in efſe at the time of the deviſe; yet, outof Chan- 
cia inaſmuch as it is limited to him but for life, it is good, and all (a) If * 
eirs of one with ( b) Manning's caſe; poſſeſſed of 


nale ot dem, deviſes it to B. his wife for life, and aſter her death to his children unpref-rred, 


te on the firſt deviſe, may be made to à perſon uncertain. And. 60, 61. 


f them 


furthe that this was a good deviſe of as much of the term as remained at the death of C. 8 Co. 95, Matthew 
e withd Manning's caſe, 
nainde But if 4. deviſe his term to his wife for her life, and after her Cto. Car. 
leceaſe to B. his ſon ; and if B. die without iſſue, then to C., this N 0 =_ 
houſe teviſe to C. after the death of B. without ifſue is void for ſince sid. 456. 
, that M i cannot veſt while B. had iſſue of his body, the deviſe is no more Cro. Jace 
awful than to B. and the heirs of his body, which, without doubt, would - — $4. 
er, and be void ; ſor though men preſumed on the judges when they firſt. 3 Chan. Ca. 
at theſ ilowed of remainders of terms after eſtates for lives, and endea- 6. 10. 
death 0888S woured to bring remainders upon eſtates-tail within the reaſon of 
ie 3 0 theſe reſolutions and conceſſions z yet, the courts would never en- 
ands a (ure thoſe remainders, becauſe it is too foreign and diſtant to ex- 
e hoc va them after the man's death without iſſue; and if they were 
wowed of, would make a direct perpetuity, which is an undeni- * 
+ to he ale reaſon againſt any ſettlement, for it is againſt the nature 
de wit human affairs ſo to ſettle an eſtate in a family, that upon no 
untingency or revolution of fortune the owner ſhall have power 
(er it. | 
y Therefore, the deviſe to B. in the above caſe is an abſolute dif. Sid. 4zr. 
ears g potion of the term to him, and veſts it totally in him, and at his * os 
it of Upoſal, and ſhall go to his executors during the continuance of gut vi 
with * and ſhall never for default of iſſue of his body revert to the — 


necutors of the deviſor. 


[f one poſſefſed of a term deviſe it to his wife for life, the re- 
wander to his firſt ſon for life, and if he die without iſſue, to his 

d ſon, Cc. the remainder to the ſecond ſon is void, for the 
kmander of a term cannot depend upon a poſſibility ſo remote, 
ate dying without iſſue; althou 

vas not to the firſt ſon and his iſſue, (in which cafe it was 
Feed it ſhould go to his executor,) but it was given to him for 
only, with an executory deviſe to the ſecond ſon, upon the 
ure of the firſt's not having iſſue at che time of his 


Vo, IV, * (80, 


mon lat 


gh it was objected that the de- 3 


and after B, 


ies, C. then being the only daughter of A. ſhall have it ; for an executory deviſe, that hath a depend- 
( Where a term of 50 
yars was deviſed to B. after the death of C., and that C. ſhould have it ouring his ſife, it was adjudged 


Lovie's cafes 


and Sid. 37. which ſeem contra, but have been denied to be law. 3 Chan. Ca. 6. 104 


Lev. 2904 
Love and 
Wyndham. 
2 Chan. 
Rep. 14. 
Sid. 450. 
Vent. 79. 
Mod. 50. 

2 Keb. 637. 
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2 Freem. [So, where a leſſee for 1000 years without impeachment of 
24 waſte, deviſed to L., and if he ſhould die without iſſue, then to 
93 B.; the court held, that the remainder was void, and that the 
2 Freem. Whole veſted in L., his executors and adminiſtrators. And where 
287. Anon. a perſonal eſtate was deviſed to A., and in caſe ſhe ſhould die 
A without rue, then to B., it was reſolved that the deviſe over to 
B. was void, and the whole decreed to A. 

Fitegib. 68, Again, where A. poſſeſſed of a perſonal eſtate, appointed by 
_ „will that it ſhould be ſold, and the money ariſing from the ſale 
f be to the uſe of his ſiſter M., and if ſhe ſhould die without iſſue, 

it ſhould go equally between his other ſiſters; and in a ſubſequent 

clauſe it was ſaid, then after the death of his ſiſter M. in manner 

aforeſaid, &c.; there, it was contended, that although the fri 

limitation to M. contained nothing to reſtrain” the generality of 

the meaning, of dying without iſſue ; yet the words in the ſubſe- 


vitho 
fon w 
North's 
ſace ac! 


verned a 


If a 
die un 
be mat 
death c 
to the 
brother 
the dyi 
conting 
ſhould | 


quent clauſe then after the death amounted to a reſtriction, which It woulc 

confined it to a dying without iſſue /iving at the death of M. But fuch a « 

the court obſerved that the words in manner aforeſaid, prevented and By; 

ſuch a conſtruCtion ; becauſe they referred to the firft hmitation, nd the 

and were tantamount to a repetition of it; which being a dying make pe 

without iſſue generally, the limitation over was too remote, and WW ge .; 

therefore void. Aion ther 

And ſo in a caſe of later date, where the teſtator ſaid, AI. N. 7 a 

| I make my fole heir and executrix, and if ſhe die 10ithout iſſue, then w e, if þ 
2 Atk. 308. go to L. B.; Lord Hardawicke held, that no authority came up to 1 
— oor ſupporting the point, that ex vi termini ſuch a limitation of a per- bat 


ſonal eſtate ſhould be confined to a dying without iflue /romg at 
the death of the firſt raker; and that as the limitation was gene- 
ral, and not reſtrained by any circumſtance in the will, the deri 
2 Atk. 376. over was void. And his lordſhip was of the fame opinion mn 2 
Saltern v. ſubſequent caſe, when he ſaid, «„ Where there is a deviſe ofs 
_— « leaſe for years to a man, and if he die without iffne, remainder 
« over; there is no doubt but the whole intereſt veſts in the fir 

« taker.”] eget 
Cro. Jac. If a man poſſeſſed of a term for years deviſes it to D. his wild 
— for life, and after to V. his eldeſt ſon, and his aſſigns, and if be 
Palm. 333. dies without iſſue ther living, to T., this being a perpetual limit 
36. C. S. tion by intendment of law is void; and if men ſhould be admittec 
Jon kh au. to make ſuch deviſes, there would not be any end of them, nc 


Ha te: 
be witho 
Wntinger 
A. devi 
* ever, 

We, in tl 


C. . « 
Abr. 612 any certainty, 1 
613. S. C. Mod. 52. cited, and Sid. 37. cited. And in 3 Chan. Ca. 1. &c. in the Duke of Norfolk 
caſe, where it is denied to be law; and in Salk. 225. pl. 3. Carth. 226. denied to be law j and that th 
eſtabliſhed law in caſes of this nature is the Duke of Nortolk's caſe. See the next caſe. 


: * 4 if . 
3 Chan. Ca. A. having iflue ſeveral ſons (the eldeſt non compos) created 1th; 
2+, &c. de- th of ter 

, term for years, and by another deed declared the truſt thereof 

creed by my Y * - hi to the 
Lord Not- his ſecond fon, and the heirs male of his body, remainder to h b 
tingbam, other ſons; provided that if his eldeſt fon died without iſſue, . 
bot reverſed : NR , . * d fon, f \ title 
7 Lorch not, leaving his wife egſent with a child, living the ſecond 10%, 1 
Lord Keep. that the earldom of deſcended on the fecond fon, then & term 
er. Ven. ſaid term to remain to the third ſon and the heirs male of! lan, 4 
— = body, with like limitations to the other ſons; the eldeſt jo. bn, and f 
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without iſſue, living the ſecond, and this limitation to the third pral to the 
ſon was held good. N | — Ting 


North's decree was reverſed, and Lord Nottinghatn's eſtabliſhed. Chan Ca. 53. And ha been ever 
face acmitted to be law and note, that executory deviſes and limitations of the truſt of a term are go- 
verned alike, Vern. 234. Pollexſen, 15 to 50. | 


If a man poſſeſſed of a term deviſe it to his ſon; and if he 3 Lev. 22, 


d by tie unmarried and without iſſue, to his daughters; and if his ſon 53: . 
ſale de married, and have no iſſue then living to enjoy it, then after the $,mmons. 


ue, teath of his ſon's wife he deviſe it to his ſaid daughters; the deviſe hut 9. of 


to the daughters is void, being a limitation aſter the death of their penny ” 
other without iſſue z for it is not to be taken (as objected) that (em to be 


ner 
brit the dying ſhould be without iflue living at his death, and ſo the law; and 
ty of mntingency to happen within the compaſs of a life; and if it EY 
ubſe⸗ ſhould he intended of ſuch dying without iſſue, yet the court held ad Corniſh, 
which n would be void, according to Child and Bayly's caſe; for though Roll. Abr. 
But uach a deviſe hath prevailed in caſe of an inheritance, as in Pell _ We 
rented I nd Broꝛon's caſe, yet it hath not yet prevailed in caſe of a term; ya 
ation, WW ind the court ſaid they would not extend the deviſes of chattels to Jac- 461. 
dying WW make perpetuities farther than they had been. 8 _ _— g 


pleffed of a term for years deviſed it to his wife for life, and then that J. his ſon ſhould have the oceu- 
pation thereof as long as he had iſſue; and if he died without iſſue unmarried, in the ſame manner co 
wither ſon, the remainder over; this remainder upon the death vt the ſon unmarried was adjudged good; 
fir bere the limitation is, if he dies without iſſue unmarried, then the remainder over, which is upon the 
Witter, it he dies within the term unmarried, for he cannot have iſſue, unleis he marries; and this is a 
pallbility which the law will expect, becauſe it will happen in a lite; and there is no difference between 
tit occupation or uſe of a term, or the profits of the land, and the land itſelf, or the leaſe or farm ; for a 


a p tile of any of them will carry the whole intereſt, And wide the following caſes. 

dung 4 | 

gene lf 2 term be deviſed to A. and the heirs of his body; and if A. Salk. 225. 
derer without iſſue, living B., then to B. this is a good limitation, the fl. 3: 


aningency arifing within the compaſs of a life. © peers 2 
4. deviſes to his ſon, his executors, adminiſtrators, and aſſigns Carth. 266. 
ir ever, a leaſchold eſtate; but if he died before 21 without 8. C. 
ve, in that caſe he deviſes it over to his brother; and the queſtion 
wu, whether the remainder over was good? It was objected, that 
* a perpetuity, for that the remainder depends on the ſon's 
Te without iſſue; for if he die before 21, though he leaves a 2Vera. 761. 
fd, and that child afterwards die without iſſue, the ſon may be Martin and 
a ay dead before 21 without iſſue; yet the court held the re- ; 
under good. 
One F. being poſſeſſed of a term for years deviſes it to his wife Abr. Eq, 
Flite, and after her death to R. F. for her life, and after her 245 
to T. F. and his children, and then deviſes in this manner : 5 
K if it ſhall happen the ſaid T. F. to die before the expiration of 
lad term, not having iſſue of his body then living, then to go 
to the plaintiff for the reſidue of the term; the defendant's 
be vas by an aſſignment of R. F. and T. F. of all their eſtate, 
Fit title, and intereſt; R. F. was dead, and T. F. died wichout 
*; and the plaintiff brought his bill to have an aſſignment of 
>, purſuant to the will. All that was inſiſted upon for the 
*adant to difference this caſe from the Duke of _ Norfo/F's of a 
and of Pell and Brown's Caſe of a fee, was, that this con- 
X 2 | tingency 


\ 
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1 f his dying without iſſue was not confined to his own v4 
2 — that the — then living ſhould relate to the von . p 
before the expiration of the term, and ſo this went farther than a A 
of the caſes had ever yet been carried ; for he might have iſſue Ge 
for ſeveral generations, and yet if ſuch iſſue failed at any time be- ml 
fore the expiration of the term, then it was to go over, and this 


0 

in a long term tended plainly to a perpetuity, and therefore ought ns 

not to be allowed ; be by he deviſe to T. F. and his children nn 

ndnd the ſubſequent words, and if he die without iſſue, the aba *. 

term and intereſt was veſted in him, and he might diſpoſe thereol = 

as he thought fit, and it could not be reſtrained by the words thn bf, 

living, which related only to the words before the expiration of the hk, 

term, and fo the remainder over to the plaintiff void. But forthe 117 

plaintiff it was argued and agreed, that the remainder to him way baſch 

good by way of executory deviſe, and that the words then livin Gall 1 

muſt relate to the time of his death; for otherwiſe there woul let 

be no difference between this and the common limitations of 4 os, 

a term to one, and the heirs or iſſue of his body, and if he d r 

without iſſue, the remainder to another, which 1s void ; for there Feehol 

it muſt likewife be intended, if he die without iſſue before the ex ifs of 

piration of the term, or during the term ; ſince after the expiration . ., 

of the term he can limit no remainders over, becauſe nothing re x depe 

mains then to be limited; but, here, it being limited over apa t be a 

£ this contingency, if he die without iſſue then living, iz. ey de chi 

| time of his death, it is good, becauſe this contingency muſt 7 not hay 

pen within one life, or not at all; for upon his death it will ves of 

certainly known whether he leaves iſſue or not; if he does, th etate-t; 

contingency cannot take place; if he does not, then it may; 7 hich e 

this being to happen within the compaſs of a life, is 28 ar. 

executory deviſe, and differs in nothing from the Duke of 1. R 

folks caſe, ſave only that there it was by proviſo, and alſo upon! I, whi 

death of another perſon without iſſue then living; and here it 1 The 

upon his own death, which makes no manner pu 33 

Abr. Eg. A man poſſeſſed of a term for 31 years deviſes it to his * ted in 

7/2 ..+. during his minority, and if he attains to his age of 21 gd | A teſt 

N to Rim during his life, if the term ſhall ſo long continue, * pen 

2 Vern. 43. longer, and after his death, to ſuch of his iſſue to whom 5 eto 

35 fe of deviſe it; but if he die without iſſue, then to his other ſon 898 72 

— and the reſidue of the term; H. afterwards died without iſſue, 80 n te term 

Spooner and out making any diſpoſition of the reſidue of the 8 wh b Henry. 

* only queſtion was, whether by the words of this oo not; ing take 

Webb, Abr. term did not veſt in H.? and it was decreed, that it d + Where 

Eq. 362. the words die without. i ue have a twofold meaning, either on p of his pe: 

3265377 iſſue at the time of his death, or without iſſue, whenever = WY 

_ 3 ſails; and though in caſe of an inheritance, if lands my vihout cl. 

pl. 121. to one, and if he dic without iſſue, the firſt deviſee takes a Elldren th, 

20 Mot tail by implication, which ſhall go to his iſſue, and they _ Ty 
id in a courſe of deſcent to all ſucceeding generations; * Gildren, 

ſuch a conſtruction in the caſe of a term, which pony. R Caſe an) 

ti e iſſue by deſcent, is unneceſſary; and therefore, in Whey iu 


: ; 4 1 
ti e other conſtruction of the words, wich 3s moſt my 
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cbrious, ſhall take place; and it ſtall be intended only, if he die 
Kur vithout iſſue living at the time of his death; and, conſequent- 
words % the dying without iſſue, being confined within the compaſs 
n an) 1 eee 
ie of a life, hinders not the remainder over, but it may well take 
7 W ! by way of executory deviſe, according to former reſo- 
lations. a | a. 
id = [One deviſed money to be laid out in a purchaſe of freehold Hockley v. 
oY cites to be settled on his wife for life; and alſo gave his wife 1 fr. 
* freehold and leaſchold eſtates for her uſe; and from and imme- — = 8 
v lately aſter her deceaſe, he bequeathed the ſame, and every part 
8 's thereof in the following manner, viz. to his ſon R. and Bir iſſue 
, " fully begotten, or to be begotten, to be divided among ft them as he 
F lind fit: and if my ſaid ſon ſhall happen to die, without iſſue 
zn OS [fully begotten, my will is, that as well my preſent freebold and 
ae kaſchold eſtates, as the eſtates hereby directed to be purchaſed, 
"OY be fold, and the money ariſing therefrom ſhall be equally 
20 WT wided between my brother T. R.'s children, my ſiſter W. 's chil- 
* 4 bs, and my fiſter P.'s children. And J hereby order and direct, 
0 : either the eſtate directed to be purchaſed; nor any of my preſent 
a =. freehold or leaſchold eſtates may be ſold or diſpoſed of during the 
69s his of my wife or my ſon. One queſtion was, Whether the de- 
* pt ne to the brother and ſiſter's children was or was not too remote, 
ind g depending upon the ſon's dying without iſſue? And it was held 
Sy w be a contingency with a double aſpect; in one event a gift to 
h the children of the ſon, if he ſhould have any, and if he ſhould 
* n have any child, that then the eſtate ſnould be ſold for the pur- 
4 0 poſes of the will. That he did not mean the eſtate to go as an 
oc „ clate- tail, but that the children ſhould take diſtributively, in 
* 1 rich caſe they muſt take as purchaſers, and the conſequence was 
f Noll that R. took only an eſtate for life. He had a power to divide, and 
a was ſufficient that the diviſion muſt take place at the death of 
R, which was within the rules. Two events were provided for, 
% There being children of Richard, in which caſe they would 
kxe. 2dly, There being no children, in which caſe the eſtates 
led in the perſons deſcribed. | 
A teſtator deviſed a term to his brother John for life, then to Donne v: 
uh perſon as he ſhould marry, for her jointure; and after her Merrifield, 
beach to the heirs of the body of his brother John, and the exeeu- 3 
n admin iſerators, and aſſigns of ſuch heirs, during the reſidue of 1730, ctea 
lie term; and for default of ſuch iſſue of his brother John, then in Ca. amp. 
b Henry Donne; the limitation to Henry was held good; the words 
King taken to be heirs living at his death. | | 
here C., having two nephews A. and B. deviſed the ſurplus 2P. Wms. 
© his perſonal eſtate to them, and if either of them ſhould die Pn, 
ihout children, then to the ſurvivor : It was held, that dying Sayers uf 
wht children muſt in this caſe be taken to be dying — 
in then living; becauſe the immediate limitation over was to | 
2 deviſee.—So, where A. deviſed portions to his four Chan. Pree. 
dren, payable at their reſpeCtive ages of 21 or marriage, and =__ 
= any of them ſhould die before the time of payment, .or — 
wet ſue, then his or their portion to go to the ſurvivors or 
| 3 fſurvivor, 
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ſurvivor, and his heirs: it was held, this could not be a dying Abe 
without iſſue generally, but ſo as the ſuruivor might take; which b. ott 
muſt be during the life of ſome or one of them, and fo wa wie 
good. 0 8 5 3 nage, 
Pinbury v. And where the teſtator made his wife executrix, and gave her De 
"pas 55 all his goods and chattels, provided that if ſhe ſhould die'withay * 
n i ſue by the teſtator, then after her deceaſe 801. ſhould remain to z Cale 
v. Stratton · the teſtator's brother; the words then after were taken to mean Wn fre 
— P. C. immediately after, and, conſequently, to reſtrain the dying with- ruſtee: 
« Brooks out iſſue to the time of her death, 33 
v. Taylor, Moſel. 188. de. 1 
3 P. Wms. So, where a term was deviſed to A. for life, remainder to ſuch who al 
_ 15 children as the teſtator ſnould leave at the time of his death, and then th 
v. Hutchin- if all ſuch children ſhould die without leaving any flue, then to B. then th 
ſ-n. Vide this was a good executory deviſe to B., and the words “e Without rough 
_ em “ leaving any iſſuc“ were underſtood to mean “e /caving any iſueat nent it 
663. Forth ( the time of their deaths.“ Again, where one deviſed a per. TY 
v. Chapman. ſonal eſtate, in truſt, to be ſettled on his daughter or the heirs of marriag 
9. her body, but in caſe his ſaid daughter ſhould die leaving no heirs the fir 
9 1s, of her body, then over to others; Lord Hardwicke decreed the ſttlor 5 
2 Atk 642. limitation over good, upon the contingency of the daughter's happend 
Sony. 4 dying without iſſue /zvi#g at her death; as he conſidered the word de con! 
Fairfax v. /iving as relating to that time. So in another caſe, where the might h 
Heron, teſtatrix gave to her two nieces Y and T. each one half of the a caſe 1 
fe 1 produce of bank ſtock, and to heir iſſue, and if either of them V. 
hold. ſhould happen to die before the legacy became due to her, and dl his 
nm 306. leave no iſſue, the ſhare of her ſo dying ſhould go to the ſurvivor; bold goc 
Blover, the words and leave no iſſue were conſtrued “ leave no iſſue living WW rej, 
| &« at the time of her death,” lis exec 
Goodtitle So, where one poſſeſſed of premiſes for a term for years © gave Wl hr who 
e « them to his grandſon P. ſon of D. and his wife, and the hem wnoint« 
Rep. 220. ** lawfully of him for ever, but in cafe he ſhould happen to die and WW 2 is f. 
4 Jeaveno lawful heir, then and in that caſe, he gave them after the bued a 
te death of his ſaid grandſon O. to the next eldeſt ſon or heir of ). wie: 
« and his wife; and ſo on to the next eldeſt ſon or heir, if the bit wpcinte 
& ſhould die without heirs ;” P. took poſſeſſion and died without mentors 
iſſue, and on his death the next eldeſt ſon of D., and his wie tephe 
brought an ejectment, and Lord Kenyen, without hearing the 1 50l, 
gument ſaid, that on conference with the reſt of the court, the tem nde 
were clearly of opinion, that the limitation over was good. Ta 2. 7. 
was a chattel intereſt limited to P. and the heirs lawful of him The q 
for ever, but in caſe he ſhould happen to die and leave no lawfü te at 
heir, then over, (&'c. now it was apparent on the will, that oo: ! 
teſtator „ by lawful heirs” meant “ heirs of the body, ce 1 
« leaving no lawful heir” muſt be confined to © leaving no isa tion of; 
gat the time of his death.” dg bt | death of 
Longhead v. But the truſt of a term for raiſing portions on either of tv . an 
2 Fl. Rep. contingencies, of which one is within the allowed limits, will | 10 mon 
704. good in that event, | —— th a 30 / 
Thus, a term of 1000 years was created in a marriage © , ny" 3s | 
ment, upon truſt, © that in caſe the ſettler ſbould hape er, 


wille 
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ing without i ue male of h1s body, on the body of his intended wife. 
wich begotten, or if all the iflue male between them ſhould happen 


0 dic without iſſue, and there ſhould be iſſue female of the mar» 
rage, which ſhould arrive reſpectively at the age or ages of 
tighten years, or be married; then, from and after the death 
of the ſurvivor of the ſettlor and his wife without iſſue male, or 
in caſe at the death of the ſurvivor, 'there ſhould be iſſue male, 
tn from and after the death of ſuch iſſue male, without iſſue, the 
ruſtees ſhould raiſe 5007. for one daughter, 1000. for two, and 
in caſe of three or more, ſhould aſſign the whole term to their 
uſe, There was iſſue of the marriage one ſon and four daughters, 


ſuch who all lived to eighteen, and were married. The father died, 
and then the ſon died without iſſue. Afterwards-the mother died, and 
d B. then the four daughters entered, againſt whom an ejectment was 
thout bought by a devifee of the fon, And in ſupport of the eject- 
ſue at nent it was argued, that the truſts of the term were void: being 
per- on too remote à contingency, viz. the dying of the iſſue of the 
irs of marriage without iſſue generally. But the court were clear, that 
heirs de brit part of the contingency was good, wiz. “ in caſe the 
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:ttlor and his wife died without /eaving ifſue male;“ and as that 
happened in fact to be the cafe, the court would not enter into 
lie conſideration, how far the other branch of the contingency 
night have been ſupported, which could only come in queſtion, 
in caſe the ſon had ſurvived both his parents. 


A his worldly ſubſtance, lands, ſtock, corn, debts, and houſe- 
told goods, provided ſhe married by the conſent of his executors. 
terein mentioned : but in caſe ſhe married without the conſent of 
lis executors, ſhe was to have only twenty cows and a horſe for 


6 gave ber whole fortune: and after naming A. and B. his executors, he 
e heirs pointed, that in caſe his ſaid daughter ſhould die 9vithout iſſues 
tic and] Ul his ſaid ſubſtance ſhould return back to his executors, to be diſtri- 
ter the buted as he ſhould thereafter direct. And laſtly, in caſe his 


x of D. 
the lalt 
vithout 
is wile 
the are 
t, they 


daughter ſhould marry without conſent, or die without iſſue, he 
pointed that all his ſaid ſubſtance, &c. ſhould return back to his 
ecutors to be by them diſtributed in manner following, viz. to his 
tephew 7. 79. 100/. to H. G. gol. to each of his executors afore- 
jus 504, to his daughter twenty cows and a horſe only, and the 
_ to be equally divided amopglt the children of his filter 


. This is 

of him The queſtion was, Whether the limitation over of the perſonal 
Ag Tm ate after the death of the teſtator's daughter without iſue was 
that the 


Pol? The court of Chancery in Treland held it was: and their 
Ecree was confirmed by the Houſe of Lords here, upon the opi- 
dion of the judges, that the bequeſt over was to take effect on the 
Cath of the daughter without fue then living. 
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will f yo money, and put out at intereſt; that his wife Ann ſhould 


© 301. a year out of the produce of it, and that, when and ſo 
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bon as his only daughter and child Ann ſhould attain her age of 
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Then the will goes on, tem, I give and bequeath to my daughter 


Ann, all my perſonal eſtate whatſoever, ſhe paying the ſaid 30% 3 


year, and the legacies therein bequeathed, and I make my wife 
her guardian, and ſhe is to receive the reſidue of the intereſt, 
maintaining my daughter thereout ; but if my ſaid daughter dis 
before her age of 21 years, then my will is that my wife ſhall hays 
400/. and that on payment of the ſame, ſhe ſhall give a diſcharge 
for her ſaid annuity, and that then and immediately from and after 
my ſaid daughter's deceaſe * without iſſue of her body.” I give and 
deviſe all my perſonal eſtate to my brother J. H., he paying the 
faid ſum of 400. to my wife, if then living. The teſtator died, 
and Ann, the daughter, died an infant without ifſue, and then the 
wife died. And the only queſtion was, Whether the deviſe over 
to the brother was good, or whether the whole perſonal eſtate 
veſted in the daughter? Et per cur. A deviſe of perſonalty, after 
a dying without iflue, is certainly void; and it is as certainly good 
aſter a dying without iſſue in a limited time; now the words of 
this will can bear no other conſtruction, but if the daughter die 
without iſſue before 21. Firſt, the whole eſtate is deviſed to the 
daughter, and the whole intereſt to the wife, part as an _ 


ſor herſelf, and part for the daughter's maintenance. The fir 


contingency 1s general, if ſhe (the daughter) die before 21 years 
of age the wife is to have 400 J., but who is to pay this 300“ 
The brother; ſo that the latter words muſt have the ſame con- 
ſtruction, and the will is to this purpoſe, if my daughter die with» 
out iſſue before 21, my brother is to have the whole eſtate he pay- 
ing my wife 4001. the wife is to have the 400/. if the daughter 
die under 21, and the brother being to pay it, if ſhe die without 
iſſue, the eſtate muſt come to him at the ſame time, as a fund out 
of which it is to be paid. Nth: | 

One poſſeſſed of premiſes for a term of years, gave them by wil 
to his ſon G. L. for life, and after his deceaſe to M. his wife for 
life, and after the deceaſe of the ſurvivor, to the children of C. I. 

ſhare and ſhare alike ; but if G. L. ſhould die & without iſſue of hi 

« body,” then to his ſon R. L. for life, and after his deceaſe to 
N. his wife, with divers limitations over; M. died, and then = 
and the queſtion was, whether the limitation to N. was good? Au 
the court held, that it was; for here was no ſuch expreſs legal 
limitation as, if applied to a freehold, would create an eſtate-tall 
and therefore they were at liberty to conſider the intention of the 
teſtator, and that was obvious. 

One ſeiſed in fee of certain eſtates, and alſo of part of a tene- 
ment called A., and poſſeſſed of other parts of the lame tenement 
called A. for a long term of years, made his will. and after or 
viſing ſo much of the eſtate as was freehald to truſtees, their 
and aſſigns, aud ſo much whereof he was poſſeſſed for a term © 
years to his executors, c. declared that as concerning thoſe Pat 
called M. and B. whereof he was poſſeſſed of a long term of Py 
his will was, that his brother V. T. ſhould have the uſe * 
ec. for ſo many years of the term as ſhould expire in Ml lie. 


time, and after his deceaſe, his will was, that his executors — 
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ter permit all and every the child and children of the ſaid V. T. their 
. 2 executors, &c. reſpectively, to hold and enjoy the ſame for his 
1 and their proper uſe, during the remainder of the ſaid term, in 
el, ſuch manner as the ſaid M. T. ſhould, by his will or deed in writing, 
die E direct, and for want of ſuch 4 then equally, ſhare 
ave and ſhare alike, without benefit of ſurvivorſhip; but if it ſhould 
roe happen that the ſaid . T. ſhould die without i ue, in the lifetime 
ter of the ſaid J. T. and T. T. or either of them, then his will was, 
and that the ſaid J. T. and T. T. if they both ſurvived the ſaid V. T. 
che king without i tte as aforeſaid, ſhould equally have the benefit and 
lied, atyantage thereof for ſo many years of the term as ſhould expire 
| the inthe lifetime of the ſaid J. T. and T. T., and if only one of them 
over ſhould happen to ſurvive the ſaid JW. T dying without ifſue as afores 
ſtate ſaid, or if both ſhould happen to ſurvive the ſaid V. T. ſo dying 
after without iſſue as aforeſaid, and one of them ſhould happen to die 
good before the other of them, leaving iſſue behind him, then the teſ- 
ds of tator's will was, that ſuch ſurvivor ſhould have but one half of 
x die the benefit and profits of the ſaid leaſehold premiſes, and the 
o the other half ſhould go to be divided among all and every the child 
nuit and children of him ſo dying, ſhare and ſhare alike, during ſo 
5h many years of the term as ſhould expire in the lifetime of the ſaid 
years . T. and 2. T., and if he fo dying ſhould leave no ifſue behind 
00! im, the teſtator's will was, that the benefit thereof ſhould de- 
con- woe upon the ſurvivor, for ſo many years of the term as ſhould 
Withs expire in the lifetime of the ſurvivor, and after the deceaſe of the 


e paje ſurvivor of them the ſaid J. T. and T. T. (in caſe they or the ſur- 
uphter vor of them ſhould ſurvive the ſaid V. T. dying without iſſue as 
ithout gfire/aid ), the teſtator's will was, that all and every the child and 
nd out children of the ſaid J. T. and T. T. (though one of them might 
or ſhoy!d happen to die before the ſaid V. T. dying without out 

uch 


by wil  ofcre/aid and the executors, adminiſtrators. and aſſigns of 

fe for child and children ſhould have the ſaid leaſehold premiſes, ſhare 
LCL ad ſhare alike, for and during the remainder of the term, and 
of his n default of ſuch iſſue,” „ or if the ſaid V. T. ſhould happen 
eaſe to "tt ſurvive, and die without ue, after the death of the ſaid 


RL, / T. and T, Z., then the teſtator's will was, that the ſaid leaſes 
old premiſes ſhould go to and be applied towards the benefit of 

Cs legal 1. new church and charity ſchool as aforeſaid. The teſtator 

te · tail; liel. . T. died „ and without iſſue. 

1 of the both died in the lifetime of W. T., T. T. without iſſue, and J. T. 
ning iſſue one daughter M. The queſtion was, Whether V. T. 

a tene king ſurvived J. T. and T. T., and died without iſſue, as in the 

-nement alt limitation mentioned, the premiſes, on his death, became ſub- 


tet de- ſt to the charitable bequeſt, for the benefit of T. church and 
eir hes Ichool ? The cauſe was firſt heard at the Rolls, when his Honour 
term ol an of opinion, upon the conſtruction of the will, that the in- 
ofe por "Fe of the teſtator was not well diſpoſed of thereby in favour 
of E 0 = charity. From this decree the charity appealed. | 
theres) oy Lord Thurloave Chancellor, If a man gives an eſtate in ge- 
ache to A. for life, and adds, © but if he dies without iſſue, I 


Len give it to B. B. has no immediate gift, but only a contingent 


J. T. and T. T. 
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intereft upon A.'s dying vithout iſſue; and it would counteraQt the Dorm 
intention of the teſtator, if B. took it immediately upon the deat grgue: 
of A., therefore ex neceſſitate rei, the true argument in both rw] 2p 
and chattel intereſts, is, that in fact theſe words operate to an en- with0! 
largement of the eſtate for /ife, for otherwiſe the iſſue of A. would 
not take at all, and B. would take the whole ; and therefore the 
neceſſary implication muſt take effect, namely, that A. ſhould hare 
an eſtate, which muſt devolve upon his iſſue. Upon that ground, 
the court has extended the eſtate beyond an eſtate for life, and in 1, Of 
a freehold intereſt has deemed it an eſtate-tail, and in chattel in- 
tereſts an abſolute property; but t ariſes from the neceſſity i 
the conſtruction. A* 
In this cafe after an expreſs eſtate for life to V. T. (ſo that he * 
may take as a purchaſer) the teſtator proceeds, &c. (ſtating the i. fal; 
mitations in the will); here, no ſuch neceſſity ariſes from the words eltate : 
dying without iſſue,“ as the words are referable. to dying with- his diff 
out iſſue, /o provided for. It is ſo well ſettled that no diſpute altogetl 
could ariſe, If the T's had no intereſt, that they could take, the wo! 
it would go to the charity. In the events which have happened, temen 
this caſe reſults to the ordinary one I have ſtated, and the cha. Jae jud 


Ther 
at law t 
dy deſe 
dy takir 
the eſta 
chaſe, 

80, il 
J., v 
cauſe af 
would h 


rity muſt have a decree, And the decree at the Rolls was re- 
verſed. 

One bequeathed all his perſonal eſtate to his wife F. to hold to 
her, her heirs, executors, adminiſtratort, and aſſigns ſor ever, and 
appointed her ſole executrix, but in caſe of the death of F. withut 
1157 then he gave the whole to the elde/? ſon of his brother R. 

is heirs, executors, adminiſtrators, and aſſigns, and if there ſhould 
be no ſuch ſon, then to his faid brother R. The wife ſurvived the 
teſtator, and died without iſſue. And the queſtion was, Whe- 
ther the deviſe over was valid? It was contended in ſupport of 
the deviſe over, that the“ dying without ifſue” was not general 
but controlled by the event of having no ſon, in which cafe the 
deviſe was in favour of R. himſelf; that therefore if the teltator 
meant a dying without iſſue, indefinitely, it could not affect the 
ſon of a perſon then living, much leſs that perſon himſelf. There- 
fore the event muſt be decided on the death of F., when if be, ls 
R. had a ſon, it would veſt abſolutely in that ſon, if not, it would (uaren 
veſt in R. Et per Lord Thurlowe, The firſt queſtion is, what, 4. bur will, 
frrafted from little points and circumſtances, would be the effect of WP t 
the gift to F. There was not a fingle caſe, not even that of 4. andy an 
binſon and Hutchinſon, which did not hold har fuch a limitation "x; but 
after theſe general words was too remote. His lordſhip ſhould only — bir 
notice Dormer v. Beauclerk. The general words were to be vari IS in! 
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only by circumſtances ariſin n fair demonſtration. To call dying One, | 
ar th leaving iſſue, — — ſenſe 4 dying without iſſue, E 
was againſt. all the caſes. In this cafe there was no circumſtance = ſuc 
which had occurred in the others. In Dormer and Beauclerk, " Xn by 
was held, that the word then could not, and never did make the oy ſho 
difference. It was merely a word of relation, not an adverd o 3 

˖ 


time. Upon Lord Hardwicke's authority, he muſt hold the 2 . 
then did not make a difference. As to the gift to the bade; Wl? T 
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the Herner and Beauclerk was a ſtronger caſe as to that point, It was 
eah WS gued there, upon the circumſtance of the 50007. being meant 
pat 45 a portion; that being a maintenance, and given after a-dying 
en- githout iſſue, it muſt mean dying without leaving iſſue.] 
"ould 
e the R ; . 
Viet (L) Of void Deviſes ; And herein, 
und, | 
ad in . Of deviſing what the Law already gives, or what the Policy of 
el ins the Law will not admit. 
97 Although the judges are favourable in their conſtruction of 
at he wills, that, if pothble, the intention of the teſtator may pre- 
he l. jail; yet, where the teſtator makes the ſame diſpoſition of his 
els ellate as the law would have done, had he been filent, or where 
* his diſpoſition is made in ſuch general terms, that his intention 1s 
pur altogether doubtful and uncertain, and cannot be collected from 
take, the words of the will z or, where the teſtator is eſtabliſhing a ſet- 
ened, tlement againſt the reaſon and policy of the law; in theſe caſes 
oh the judges have thought fit to reject the will, 
* Theretore if a deviſe be made to J. S. and his heirs, who is heir Roll. Abe. 
at law to the deviſor; this is a void deviſe, and the heir ſhall take — 

old to by deleent as his better title; for the deſcent ſtrengthens his title — 
„ and by taking away the entry of ſuch as may poſſibly have right to Godb. 468. 
vithout » eltate, whereas if he claims only by devile, he is in by pure | 
er R. chale, | * 5 
ſhould do, if a man deviſes lands to his wife for life, remainder to 2 Leon. 201. 
ed the 7. s., who is heir at law in fee 5 this is a void deviſe to Fo S., be- brig 
Whe- caule aiter the diſpoſition of the particular eſtate, the reverſion 30. Roll. 
ort of Fould have come to him by deſcent, as heir at law. Abr. 626. 
-neral | . Preſton and Holmes, 
ſe the . P. ſeiſed of lands in fee, and having iſſue R., S., I., and M., Haynſworth 
eſtator ſens, and N. a daughter, deviſed to S., I., M., and N., 200. bg 
ect the e de paid to them when they attained the age of 21 years; 833. 916. 
There- and deviſed all his lands to R. his eldeſt ſon, to hold to him and Moor, 644+. 
if be, lis heirs, en condition he ſhould pay to his (the teſtator's) other & & 
would ®udren the ſaid ſums appointed unto them according to the intent 
ut, al- wu wil; and if he refuſed payment of any of the ſaid ſum or ſums of 
F-( of mney, that then neither he nor his heirs ſbeuld have or enjoy the ſaid 
of 4t- lands any deviſe, title, deſcent, or intereſt to the contrary notwithſland= 
mutatun "g; but that the ſaid ſons and daughter ſhould have it to them and 
Id only Pur irs, It was holden, that the firſt deviſe to the ſon and his 
varied 1518 ſce, being no more than what the law gave, was void. 
1 dying One, ſeiſcd in fee, deviſed lands to his wife for life, and after Clarke v. 
t iſſue, 7 deceaſe to his next heir at law, and to his or her heirs, pro- Smith, Com- 

nee nded ſuch hei „ Rep. 72. 
nſtanc ä heir ſhould pay 100 J. to ſuch perſon or perſons as his 1 Salk. 
clerk, = by will or other legal writing ſhould appoint, and that his S. C. 
ake the _ ſhould ſtand charged with the ſaid 100 J. The deviſor died, 
verd of *. a daughter who had one ſon, and died. The wife died 
je word Mithout making any appointment to whom the 100 J. ſhould be 
— Fad. The fon of the daughter entered, and died without iſſue ; 

an 
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and on a diſpute between the heir maternal of the ſon, and the 


heir paternal, the queſtion was, whether the ſon took by purchaſe 4 

under the will, or by deſcent ? And it was reſolved by the whole fee, | 

court, that the heir took by deſcent, and not by the will; for it * 

would be miſchievous, if every little legacy ſhould alter the courſe * 

of deſcent, and thereupon the heir might plead to the obligation reſt, 

of his anceſtor, riens per diſcent. n { 

Allam v. So, where a teitator deviſes lands to his heir for payment of * 
Heber, debts, or charged with an annuity, the heir, notwithſtanding ſuch to pe 
* 2 charge, 1s in by deſcent, for the tenure is not altered.] 3 
22, S. C. Emerſon v. Inchbird, x Ld. Ray m. 728, | T 
2 Lev. 127. A. ſeiſed of lands on the part of his mother, deviſes them to hi 2 
Hedger and executors for ſixteen years, for payment of his debts, and ate een 
88 deviſes them to his heir at law ex parte maternd ; this is a youd ms 
deviſe to the heir at law; for though it was urged, to ſupport the dem 

deviſe, that if it obtained, the heir of the part of the father might reſpet 

in the end inherit, which he could never do if the deviſe be ſe nfo 

jected; yet they adjudged the deviſe to be void, becauſe there 1 pape 

no alteration made in the tenure of the eſtate ; nor 1s the qualit 1 

thereof any wiſe altered ; but whether the deviſee takes either by 8 

deſcent, or the will, it is a fee - ſimple, and it were but acm ogrr di r 

to make him take by will. ; for lif; 

But where another eſtate is created by the will than would de- ben 

ſcend to the heir at law, or where the quality of the eſtate i nd fo 

altered by the deviſe, there, the diſpoſition by the will ſhall preral, "oP 

Hob. 29, 30. though it be made to the heir at law. Thus, where a man had prafkic 
Serie, iſſue a ſon and a daughter, and deviſed that his land ſhould made, 
— deſcend to his ſon, and if he died without iſſue of his body, by 33 
Oodolp. 461. the land to go over, c.; the ſon by this will took an eſtate· n 1 
Roll. Abr. though heir at law to the deviſor, becauſe here is an eſtate-tail but wi 
_ ereated by the will; whereas a fee-ſimple would have deſcended, 3 
which if the deviſee were allowed to take, it would make the re- At 

mainder over void. BR IWilkar 

3 Lev. 127. 30, where a man has iſſue only two daughters, and deriſes us be. re 
Cro. Enz. lands to them and their heirs; this is a deviſe to the heir at h, Ro 
— (for ſo are the daughters,) and yet good, becauſe the deviſe 455. life, an 
Packman them jointenants, in which ſurvivorſhip takes place; whereas N., th 
and Cole. they taken by deſcent, they had been coparceners, and therefor brother 
the will altering the quality of the eſtate ought to prevail. Fi 3 

Hob. 23. A. deviſes his land to B. for life, the remainder to C. in tail 1 for def 
Perk. 526 remainder to the next heir male of the deviſor, and the heirs * other ſc 
of his body; B. and C. died without iſſue; the next be 5 y to their 

deviſor was a daughter, and ſhe was adjudged to have * *. third, f 

way of reverſion and deſcent; and though ſhe have à fen ſaid R. 
afterwards, he ſhall not take the land from her. and pol before | 

Co. Lit. 18. Allo, deviſes are rejected that are againſt the reaſon 7920 And thi 
Ns. of the law : hence, deviſes, as well as all other ſettlements, laiting 


I 


tend to introduce a perpetuity, are void; for wills, though _—_ ſame cen 
ably expounded, are yet to be conſtrued according to the po to preſe 


(1). rules of the courts of law and equity; therefore a deniſe of 11 bem iy 


: 
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the »nd his heirs, the remainder to J. D. and his heirs, is void, 
hate becauſe the law in no caſe will allow a limitation of a fee upon a 
bole fee, becauſe by the deviſe to J. S., and his heirs, the deviſor has 
or it ransferred the whole eſtate to him, and then the limitation over 
urk muſt be void : nor can this deviſe be good by way of future inte- 
ation reſt, or a remainder to veſt upon a contingency, becauſe no man 
can ſay when the heirs of J. S. will fail; and to allow the re- 
nt of mainder to J. D., to be good upon ſuch a diſtant contingency, is 
ſuch to perpetuate the eſtate in the family of J. S., to preſerve à re- 
mainder in F. D., which probably may never veſt. 
The Duke of Marlborough deviſed his real eſtates to truſtees, 
, in traſt, for ſeveral perſons for life, with remainder to their firſt 
0 his and other ſons in tail-male ſucceſſively ; but directed his truſtces 
alter upon the birth of a ſon of each tenant for life, to revoke the uſes 
| yo before limited to the reſpective ſons in tail-male, and to limit the 
rt the premiſes to ſuch ſon for his life, with immediate remainders to the 
might reſpeftive ſons of ſuch ſon in tail-male. It was holden, that this 
e * chuſe of revocation and re- ſettlement, was void, as tending to a 
ER perpetuity, and repugnant to the eſtate itſelf,] 
ality 4. deviſed his manors, meſſuages, &c., to the Drapers company, 
her by and their ſucceſſors, upon truſt to convey to B. for life, and to 
ds wy his firſt ſon, and all other his ſons for life, and to their ifſue male 


for life; and for want of ſuch ifſue to J. S., for life, and to his 


10 (e- ifue male for life, &c., and fo to a great number of them for life, 
tate 1 and ſo to convey toties quotiesz and the court held this attempt to 
= make a perpetual ſucceſſion of eſtates for life to be vain and im- 
m 


ptacticable; however, that there ought to be a ſtrict ſettlement 


ſhould made, and the intent of the teſtator followed as far as the rules of 


5 4 lw will admit of, and therefore directed a ſettlement to be made, 
te· b ſo that ſuch who were in being ſhould be only tenants for life: 
un but where the limitation was to a ſon not in being, there he mult 


be made tenant in tail-male. : | 
[A teſtator, after other deviſes, gave his eſtates to his nephew 
I ilom Brown, eldeſt ſon of his brother R., and his aſſigns for 


the re- 


mY lle, remainder to his firſt and other ſons in ſtrict ſettlement, and 
" 12 for want of ſuch iſſue, then to the ſecond ſon of his ſaid brother for 
by 101 lite, and after the death of the ſaid ſecond ſon of his ſaid brother 


R, then to the firſt ſon of the body of ſuch ſecond ſon of his 


ercfor brother, then lawfully begotten, or to be begotten, and to the heirs 
il the male of the body of ſuch ſecond ſon lawfully to be begotten, and 
2 *. for default of ſuch iſſue, to the third, fourth, and fifth, and every 
7* Ne ther ſon and ſons of the ſaid ſecond ſon of the ſaid R. (according 
| 10 U to their ſeniority), and to the heirs-male of the bodies of the ſaid 
**. wird, fourth, fifth, and other ſons of the ſaid ſecond ſon of the 
W lad R. lawfully to be begotten, the eldeſt, Sc. to be preferred 
1 pol before the younger, Cc. and for want of ſuch ifſue, then, Sc. 
1 And the teſtator did declare, that the reaſon of his ſettling and 
en lmiting his eſtates as aforeſaid was, becauſe he deſired to have the 
ſame continue in his name and blzed, ſo long as it ſhould pleaſe God 
0 4.8 io preſerve the ſame. The teſtator's brother had only one ſon V. 
1d 


in the tefator lifetime, but he had a /econd ſon 7. born _ 


U 
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the teſtator's death, and in the lifetime of V. N. died withoy 
iſſue, and then the ſecond ſon entered and ſuffered a recovery, 
And the queſtion was, Whether T. the ſecond fon, who wx 
not born till after the death of the teſtator, took an eſtate-tail, or 
only an eſtate for life? And it was contended by thoſe who ar 
gued againſt the recovery, that T. the ſecond fon was only en. 
titled to an eſtate for life, for that though there was an amd 
guity in wording the deviſe, to. take place immediately after the 


heirs n 
tomar) 
the eſt 
be) by 
ſcend t 
ellectu 
take an 
the acc 


death of R.'s ſecond ſon, it evidently aroſe from a line being in ; Mon 
advertently left out by the perſon tranſcribing the will. The de. WA ". the 
viſe immediately after the death of R.'s ſecond ſon, was * to the mithou 
firſt ſon of the body of ſuch ſecond fon, and to the heirs male of > +; 
the body of ſuch;” thus far the tranſcriber copied right, but here _ | 
he plainly omitted the following words, “ firſt fon lawfully to be wy 
begotten, and for want of ſuch ifſue, then to the ſecond fon of 3 
the body of ſuch ſecond ſon of my ſaid brother R. lawfully to be 1 1 
begotten, and to the heirs male of the body of ſuch;“ if thele urea 
words had been inſerted, the clauſe they ſaid had been quite clear * 
ſenſible, and methodical. Theſe words they contended ought to 4 
be ſupplied on the evident intention. On the other fide it was 1 ; ; 
contended that, as the deviſe ſtood © to the Rr Jon of R. for 4 2 
life; and after his deceaſe, to the firſt ſon of his body, and the 3 
heirs male of the body of ſuch ſecond ſon,“ it was unqueſtionably 4 38 
an eſtate-tail. But the court, conſiſting of Lord Mansfield and 4 240 
Mr. Juſtice Milmot, the other judges being abſent, held, that 7. "I 25 
the ſecond ſon took an eſtate · tail; that they could not inſert the err 
limitations ſuppoſed to be left out, and as the will ſtood, there I 
was no queſtion in the caſe, But they ſaid, if the omitted limits» by 2 
tions could have been ſupplied by conſtruction, they thought the R 
unborn ſon of an unborn ſon could not have taken ; and that, t fer- 1 bau 1 
tuate the general intention of the teflator, the word , ſon” ſhould be fed /, 
conſtrued a word of limitation, and an eflate-tail given to the ſecond AF 
ſon of R. 2 Ver. * 
A. deviſed all his real eſtates to truſtees to the uſe of the ſon 1 
ſon of B. begotten or to be begotten during the life of ſuch ſecond A. de 
ſon; and after the death of ſuch ſecond fon, or in caſe he ſhould 1 other 
inherit his paternal eſtate by the death of his elder brother, the em exe 
to his ſecond ſon lawfully to be begotten, and his heirs male; and En. 
for default of ſuch iſſue, to the third, fourth, and other ſon and beat all 
ſons of the ſaid B. ſeverally and ſucceſſively, according to the miror 
priority of birth, and the heirs male of the body of ſuch third Was 
fourth, and other ſons reſpectively : and in default of ſuch iſſues 
to the ſame truſtees and their heirs, to the uſe of the eldelt fon 4 
C. during his life, and the heirs male of his body, remainder te Who] 
the ſecond ſon of C., and the heirs male of ſuch ſecond fon laws 1. Pei, 
fully iſſuing, remainder to the uſe of the third, fourth, and Wher, 
ſon and ſons of the ſaid C. ſeverally and fucceffively, &. and 4 bould be 
the heirs male of their reſpective bodies, and for default of ſuc leſt ſo 
ifſue, he deviſed all his frechold eſtates before mentioned wo 4 keond ſc 
and his heirs for ever. He alſo gave and bequeathed all his c lie reſt 


tomary land to the ſaid D., and for default of ſuch iſſue, wm 
. 11 


Legacies and Deviſes. 319 


heirs male of the ſaid D., and for default of ſuch ifſue to the cuſ- 
wmary heirs of the teſtator: the court certified gr that 
the eſtate veſted in the ſecond ſon of B. (when any ſuch ſhould 


5 0 be) by way of executory deviſe, and would in the mean time de- 
l of end to the heir at law of the teſtator, and alfo that in order to 
45 clectuate the general intent of the deviſor, ſuch ſecond fon would 


ike an eſtate to him and the heirs male of his body, determinable on 
the acceſſion of the paternal eſtate. 


the Money was, previous to a marriage, covenanted to be laid out Pitt v. jack · 
* in the purchaſe of lands, to be ſettled to the uſe of A. for life, my — 
by FW impeachment of waſte, remainder to B. for life, in bar . 
A* of dower, remainder to the uſe of the children of the marriage, 


hbjet to ſuch poavers, limitationt, and proviſions as A. by deed or 
vill ſhould appoint, and for want of ſuch appointment, then as B. 
ſhould appoint, and in 'default of ſuch appointment, to the uſe 
of their children, and in default of iſſue, to A. in fee. A. 
had ſeveral children by B., but two daughters ſurvived them. A. 
by his will, in execution of the power in the ſettlement, direCted 


7 part of a ſum of money to be laid out in the purchaſe of eſtates, 
EL to be conveyed in truſt for his daughter M. during her life, for 
> for her ſeparate uſe, remainder to truſtees to preſerve contingent re- 


mainders, remainder to all and every the child and children of his 
daughter as tenants in common, with remainders over. And one 


7 queltion on this part of the caſe was, whether the gift to M. for 
we lie, with remainder to her children, was a good execution of 
1 the power? And it was acknowledged that it was not a good 


execution as to the children, but was ſo far void; and then the 
queſtion was, whether if the appointment was bad on account of 


* the exceſs, the whole ſhould be conſidered as unappointed. His 
72 Hmr topped the argument of this point, by aſking, whether 
ald be t ſhould not go by cy pres? and cited the caſe of Chapman v. Brown, The doc- 


ſtated ſupra as an authority. ] trine of cy 


: res, It 
be is not applicable, where the ſubject of a power is perſonal eſtate. 1 Dortell, 
Ve. jun, 357, 


econd A, deviſed all the reſt of his perſonal eſtate by leaſes, in truſt, Abr. Eg. 
ſhould 7 otherwiſe, to his three nephews A., B., and C., and makes 207 Wi- 
, then "em executors, and wills, that they ſhall give bond to each other, aye hang 
hs . . f . . : iliiams, 

; and Kat in caſe either die without ifſue of his body, to leave at their 4 pecuniary 
mn and &ath all the ſaid chattels and perſonal eſtate to the ſurvivors and legacy can- |, 
to the urnvor of them; and the bill was to have the ſaid bonds given, vor be u 

, 5 : k mited after 
third, vas diſmiſſed, being an attempt to entail a perſonalty. a dying 
iſſue, without iſſue. 1 Bur. Rep. 272. 
ſon al And that the limitation of a perſonal eſtate to one in tail veſts Strattuu v. 
der to whole in him is proved by many caſes. 4 We 
- — 7+ Peibam v. Gregory, 5 Br. P. C. 435. Duke of Montague v. Lord Beaulieu, 6 Br. P. Cc. 255. 
and to Where one deviſed that all his money in the government funds 1 P. Wms. 


= be laid out in the purchaſe of lands, and ſettled on his 39% _ 
to D. a lon 4, and the heirs male of his body, remainder to the hs 
is cul 2 ſon C. and the heirs male of his body; and bequeathed 421. 

to the telt of his perſonal eſtate to 4. and the heirs male of his body, 


hers remainder 


| 
| 
| 
| 
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remainder over in the ſame manner; Lord Chancellor held, the 


the perſonal eſtate, (wiz. the reſidue after what was to be laid out — 
in purchaſe of lands, ) could not be entailed, but the whole veſte — 
in the eldeſt ſon. mY 

So, where long Exchequer annuities for 99 years were piren -_ 
by will to truſtees for the reſidue of the term, in tri ſor I. for * 
lo many years of the ſaid term as ſhe ſhould live, afterwards to 7 7 
the plaintiffs for ſo many years of the ſaid term as they or the WD 
ſurvivor of them ſhould live, and after the deceaſe of the ſurvivor * f 
in truſt for the heirs of their bodies lawfully begotten, for all the * 
reſidue of the ſaid term, and for default of ſuch iſſue, in truſt Droat 
for the defendant; Lord Chancellor King held the remainder dat : 
over to be void, and that the whole veſted in the plaintiff to "ag 
whom the limitation was for life, with remainder to the heirs of Aer 
their bodies; and accordingly the annuities were decreed to be "A 
ſold, and the money to be paid to the plaintiffs. In this caſe the the R 
deviſe was only in truſt, and yet the rule was the ſame, Apa 

So, where a teſtator by his will deviſed that 4001. ſhould be (amony 
put out on good ſecurity for his ſon T. that he might have the = « and 
tereſt of it for his life, and for the laauful heirs of his body, and if tereſt, 
it ſhould ſo happen that he ſhould die without heirs, it ſhould po the ſu1 
to his youngeſt fon F. B. Lord Hardwicke decreed that the whole eſtate, 
veſted in the firſt taker, and the limitation over was too remote. 4500 / 

Again, R. T. by will gave the profits and Half. yearly dividend ul the day 
40001. capital bank ſtock to Sir V. P. during his life; together ſum it 
with the income and payments of fix annuities payable at the Ei- declarit 
chequer, to receive the payments during his life. And gave hi debts o 
dwelling-houſe in Lenden (being leaſehold) and the uſe of all the death, 
furniture and houſehold linen therein, to MH. C. during her lite: ing aw; 
and gave to L. A. P. (daughter of Sir V. P.) his dwelling-houle of it, r 
and eſtate at O. and the 2% of all the goods, furniture, and linen 1500 . 
there, together with all the cattle and cart hotſes, and the uten- ſhall pe; 
ſils in huſbandry, as well as ſome other. eſtates arid leaſehold the rem 
houſes, during the term of her natural life. And after the deati the deat 
of M. C. he gave to L. A. P. his dwelling-houſe in London, and the too rem 
uſe of all the goods therein during her life. And after the death Wes pod 
of Sir W. P., he gave to L. A. P. the dividends on the 400k ſhould t 
bank ſtock, and all the payments growing due on the ſaid Lache. ou lea 
quer annuities during her 4 and after her deceaſe he gave, he. r the 
queathed, and deviſed all the afore-mentioned land, houſes, irſt take 


ſtock, and Exchequer annuities, to the heirs male of her body kx ad Dat 
fully begotten for ever; together with alt the furniture in both his vas too 


houſes : and for want of ſuch iſſue, he gave and bequ ix to 
ſaid reſpective eſtate, bank ſtock, and annuities unto V. D. fr " 4000 
life, remainder to the heirs male of his body, remainder oel. Un v. } 


Upon the death of R. T., L. A. P. entered on the eſtates ' LI. 


viſed to her, ſuffered a recovery, and ſold the real eſtates: 7 3 0! 
wards ſhe deviſed and bequeathed alt her real and perſonal — © Plac 
to the ſaid Sir V. P. (her father), his heirs, executors, d, Fin, 

niſtrators. Her father ſurviving her, by his will, after giti — 


; 


veral legacies, gave and deviſed all his real eſtates, and all * 


— n p : K ann r 2 
oy 3 yo © _ „ - _— 7 . 
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ene of his perſonal eſtate (which reſidue included the leaſchold 
eſtates, furniture, bank ſtock, and annuities deviſed is above to 
I. A. P.) unto the defendant V. P. his heirs, executors, admi- 
niſtrators, and aſſigns. After the death of Sir V. P. the plaintiff 
V. D. claimed the leaſehold eſtate, bank ſtock, and Exchequer 
annuities, by virtue of the remainder limited to him in the will of 
g. T. But the Mafter of the Rolls held the limitation over to 
V. D. to be void, and that the whole veſted in L. A. P., and 
therefore diſmiſſed the plaintiff's bill. 

But upon a re-hearing before the Lords Commiſſioners of the June 1770. 
Great Seal, they reverſed the order of diſmiſſion, and decreed, COLES 
that the plaintiff ſhould have the benefit of the ſaid leaſehold , Tothil, 
eſtates, bank ftock, and Exchequer annuities during his life. 6 Bro. Parl. 
Afterwards, however, upon an appeal to the Houſe of Lords, the po 8 
Lords reverſcd that decree, and thereby eſtabliſhed the deciſion of 42 
the Rolls. ; | 

Again, A. poſſeſſed of a conſiderable real and perſonal eſtate, Clover v. 


among other bequeſts) made one in the following words, ee 


he in « and further J hereby appoint my ſaid truſtees to lay out at in- Rep. 33. 

and if tereſt, upon real and perſonal ſecurity, as they ſhall think proper, 

uld po the ſum of 4000. ſterling, part of my faid real and perſonal 

whole eſtate, and to make payment of the intereſt of the ſaid ſum of 

ote. 42001. only to R. G. the younger ſon of the ſaid R. G. during all 

end; of the days of his natural life, and to make payment of the principal 

gether ſum itſelf to the heirs to be lawfully procreate of his body; but | 
he Ex- declaring that the above intereſt ſhall not be affectable by the | 
ave his lebts or deeds of the ſaid R. G. (the ſon), and in the event of his | 
all the death, without lawful iflue of his body, or of his felling, aſſign- | 
er lle: ing away, or otherwiſe diſpoſing of the above intereſt, or any part | 
7-houſe of it, my will is, that the ſaid ſum of 4oool. together with | 
d linen 1500 l. ſterling further, making in all the fum of 5500/7. ſterling, | 
e uten- ſhall pertain and belong to J. H. V.“ One queſtion was, Whether | 
aſchold the remainder over of the 40001., and the legacy of 15001. after 8 
e den the death of R. G. (the fon) without iſſue of Fs body, were nat 
and the too remote ? It was argued in ſupport of the limitation, that it 

xe death was good, from the manifeſt intention of the teſtatrix, that it 

4000. ſhould take place upon the event of (the fon) R. G. Aying witb- 

Encbe- ut leaving lawful iſſue. But on the other fide it was contended, 

ave, be. nt the 4000/. was an eſtate- tail in money executed in R. G. the 

885 int taker, and the caſes of Butterfield v. Butterfield, 1 Vra. 133. 

ody hx nd Daw v. Pitt, ſupra, were cited, and it was faid, that the cale 

both bis V3 too ſtrong to admit of circumſtances of the intent of the teſ- 


d all be wir to contradict it. And per Lord Thurlowe, With reſpect to 
„D. f de 4000/. perſonalty, the caſes of Butterfield v. Butterfield and 
over. Vow v. Pitt have confirmed the doctrine upon that ſubject, that it 
ates de, "100 late now to argue upon the diſtinction of principal and in- 
82 aftet- tereſt, or to infiſt upon oircumſtances of the intent; the rule muſt 
dal eſtate ny die place with reſpect to the 15001. that fell under the ſame ob- 
don. And his lordſhip decreed the remainder over too remote. 
Again, where 8. by his will gave as follows,“ Lem, I give and Robinſon v. 
wack to T. M. S. during the term of his natural life, che in- inne 
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tereſt of 1000. 3 per cent. conſol. bank annuities, to commence 
the day after my death, to be regularly paid from time to time, 
in ten days, or as ſoon as poſſible after the ſame becomes due 
At his deceaſe it is to devolve to the heir of his body lawfully he. 
gotten, and in default of iſſue, I give and bequeath the fame t» 
the heirs of A. that ſhall be then living, in equal ſhares to be i. 
vided:” the Maſter of the Rolls held, that the legacy veſted 
abſolutely in T. M. S. | 
But where perſonalty is not ſo given, as that the words would 
create a clear tenancy in tail in land, the law is otherwiſe, 
Therefore where one, being poſſeſſed of a conſiderable perſon; 
eſtate, made his will in India, of his own hand-writing, and gare 
ſeveral legacies, and inter alia, to the heirs of his brother R.. 
zool., and gave the reſidue of his eſtate to his brother J. V., and 
to his heirs male, equally to be divided among them, fhare and ſbar 
alike ; three queſtions aroſe, firſt, Whether J. V. ſhould take the 
whole, and the words equally to be divided, be rejected? Secondly, 
Whether J. V. and his ſons ſhould take as tenants in common 
Thirdly, Whether the father ſhould take for life, and after hi 
death the reſidue ſhould go to all his ſons equally ? The Lords 
Commiſſioners Smythe and Bathur/?, were clear of opinion that, 
according to the true conſtruction, the father ſhould take the 
whole for life, and then it ſhould go to his ſons equally. 
Again, D. being reſident in Calcutta, and poſſeſſed of only per. 
ſonal property, made her will, and after giving ſome legacies, 
gave all the reſt, reſidue, and remainder of her eſtate, both real 
and perſonal, unto L. to be placed at intereſt until her age af 
21 years, or day of marriage, and then the whole thereof, to- 
gether with the intereſt accumulating thereon, to be paid to and 
for her uſe, during her natural life, and from and immediately 
after her deceaſe, ſhe gave, deviſed, and bequeathed the fame 
unto the heirs of her body lawfully begotten, equally to be droided 
between them, ſhare and ſhare alike; and in default of ſuch iſſue, 
or the death of the ſaid L. before her ſaid age of 21 feats, 0 
day of marriage, ſhe then gave, deviſed, and bequeathed the ſad 
reſidue and remainder of her eſtate, unto. her, the teſtatrix 
brother, The queſtion was, Whether under this will L. took an 
eſtate for life or an abſolute intereſt in the perſonal property* 
And it was decreed at the Rolls that J.. took only an eſtate for 
life, in the property in queſtion. And that decree was afhir 
on appeal to the Chancellor. 
And it hath been reſolved, that if the firſt eſtate for life be 
truſt eſtate, and the remainder to the heirs of the body a lega 
eſtate, the latter will take effect; becauſe if ſuch limitation had 
been applied to land, it would not have created an eſtate- tal 


2. By Incertainty in the Deſcription of the Thing deviſed. 


* þ , * s ' . 5 
Deviſes are void and rejected where the words of the aA 
ſo general and uncertain, that the teſtator's meaning cannot 


collected from them; and therefore where a man by will, gave - 
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iy his mother, all to his mother, it was adjudged that theſe general and Mil. 
words did not carry the lands to the mother; for ſince the bank. 
heir at law has a plain and uncontroverted title, unleſs the anceſ- 
tor dihnherits him, it were ſevere and unreaſonable to ſet him 
aſide, where ſuch intention of the teſtator is not clearly evident 
from the will; for that were to ſet up and prefer a dark and 
it beſt a doubtful title to a clear and certain one. 

If one having lands in fee, and other lands for years, deviſes Roſe v. 
al his lands and tenements, the fee - ſimple lands only paſs : but if Bartlett. 
2 man had leaſcs for years only, and no fee-ſimple lands, by the 8 


9 deviſe of all his lands and tenements (a), the leaſes for years pals, (a) Day v. 
„ for otherwiſe the will would be merely void. 5 Trizg, 1P. 
| ; ms. 286. S. P. 
„ and [A teſtator being ſeiſed in fee, and poſſeſſed by leaſe of lands in Addis v. 
ſhare D., deviſed all his lands in D. whereof he was ſeiſed, poſſeſſed of, Cement 
xe the or any ways intereſted in, to A. for life, remainder to B. in tail, 2 8 88 
ndly, remainder to C. for life, with power to make a jointure, remain 20 
mon! der to truſtees to preſerve contingent remainders, c. It was 
er his reſolved, that the leaſehold paſſed with the freehold, and that, by 
Lords reaſon of the words poſſeſſed of or interęſted in, which properly re- 
| that fer to a leaſchold eſtate, and diſtinguiſh this caſe from that of 
e the Rev. Bartlett, ſupra, where theſe words are, not to be found.) 
So, if a man being ſeiſed of a meſſuage in A., and of a meſ- 2 And. 123, 
ly per- ſuage and ſeveral lands in B., deviſes to J. S. his houſe in A. with 
gacies, all other his lands, meadows, paſtures, with all and ſingular their 
th real appurtenances whatſoever in B., yet the houſe in B. ſhall not paſs; 
age of for though by a ſeoffment or leaſe of lands in D. houſes ſhall paſs, 
of, to- becaule to be taken moſt ſtrongly againſt the feoffor, c. and the 
to and land paſſing, the houſe thereupon mult alſo paſs; yet wills are 
diately to be taken according to the intention of the deviſor ; . and 
e {ame when he deviſes his houſe in A. and. lands in B., it cannot be 
divided prelumed that he would have more paſs than by the words is 
h iſſue, expreſſed, 
ats, q ita man is ſciſed of lands in a vill, and in A. and B., two ham- Dyer, 261, 
the ſa lets within the ſame vill, and deviſes all his lands in the vill, and 
ſtatrix3 n A., and dies, no part of the land in B. ſhall paſs; for his 
took x mung one hamlet. only, fully ſhews his intent, that the lands in 
oper) te other ſhould not paſs. | 
* =_ where a man having two ſeveral moieties of lands by pur- Bulſt. 117, 
afhr Ye from the ſame perſon, one lying in Kent, and the other 8 
Fo ae deviſed all his «moieties in Kent; it was held, that 8 
va palled, for the words being all his moieties they cannot be 1132. Cro, 
1 11 anhed with one moiety only. mates 
m | 2 * ſeiſed of land, called Hayes Land, lying in two vills, Cro. Elis. 
3 1 B. deviſes all his land in A. called Hayes Land, to his 674- 
10 on and his heirs, and in another part wills, that if bis 
viſed, b as dies without iſſue, that his wife ſhall have Hazes Land, 
_—_ 8 and the ſon dies without iſſue, the wife ſhall have only 
de © . bart of Hayes Land which lies in A. becauſe no more was 
anno | ceviled to 


5 Aud gen the ton : but per Popham, if the deviſe had been to the 
. u, and if he dies without iſſue, perhaps he ſhould have 


2 2 had 
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had all, becauſe the eldeſt ſon had all, part by deviſe, and part by 


deſcent. the 
Roll. Abr. If a man is ſeiſed in fee of two houſes in D. adioining the one well 
— . 8 the other, and the one is in the poſſeſſion of A. and the other by it 
4;-. «ids in the poſſeſſion of B., which is alio the corner houſe in the ſtreet 4. 
Styl. 201. of the town; and he deviſes his corner houfe in the poſſeſſion of N 6 
A. and B.; by theſe words, only the houſe which is in the poſſel. perlo 
ſion of B. ſhall pats, which is the corner houſe, and not the other what 
houſe which is in the poſſeſſion of A., though it be next adjoining paſſe 
thereto; for his intent appears to be ſo. clear! 
2 Leon. 129. A, fold land to B., but before a conveyance was executed, B, and ti 
Thropand ſold the ſame lands to C., and then 4. conveyed to C, and . reject 
* being thus ſeiſed, deviſed the land to his younger ſon in theſ of thi 
words, I bequeath to R. my fon all my land which I purchaſed of B, Fore 
whereas in ſtrictneſs of law he vurdhaſed them from A., who con- It 
veyed them to him; yet this was allowed to be a ſufficient de- all his 
ſcription of the land, and, conſequently, a good deviſe of it, the lay 
becauſe the purchaſe was really made from B., the money being which 
paid to him. 5 * 
Cro. Car. If one deviſes his houſe wherein J. S. dwells, called The Wit allo th 
129. Jona. Scoan in Old. rect, to J. N. &c. and dies, and at the time of lis 14 
e. Jeath and matting the will ) ied th ly, and _ 
g the will 7. S. occupied the entry only, a F 
three of the upper rooms of the houſe, and others occupied the A ock 
garden and other parts of the houſe; yet all the houſe paſſes; * 
for the houſe imports the whole houſe, and the ſign of the Wit Wy ore 
Swan makes it ſtill more certain, 3 
Oro. Car. If a man is ſeiſed of a meſſuage and two acres of land in 4, bo f 
Ni de, and of two acres of meadow in R., and hath uſed and occupied ef " 
[{a) But de the two acres of meadow, being ſour miles diſtant from his ſad . c 
the caſe of houſe, together with his ſaid houſe and lands in A., and devils 11 rs 
gh 2 the houfe cum mnjtu⁰, & fingutis pertinentiis ſuis adinde ſpectan. i . 145 
Rep. 1148. J. S., the two acres of meadow ſhall not pals; for by the words - # 
where, in cum pertinentiis lands paſs not (a), but ſuch thing only as may de ut pa; 
comptance properly appertaining z otherwiſe, it the words had been cn ig, 
maniteit in- lerris pertinentibus, for then the lands uſed therewith ſhould hart on - 
tent of the paſſed. 28, vic 
teſtator, 1 
land was holden to paſs with à houſe under the word appu-tenanccs. And ia the caſe of 8 A. fe 
Poyntz, 4 Wilſ. 141. under a deviſe of meffuages, with ad biujer, barnes, ſtables, fails, Kc. wa * 0 C. all 
wpon, or belong to the ſaid meſſua get, lands which were purchaied with the meliuages, and which, a wes a 1 
the mefluages, were in the tettaror's poficfiion at the time of making the wil, were allowed to pals. * dis 
Chan, Ca. If A. deviſes ſeveral pecuniary legacies, and alſo ſome ory * 
86a. and then deviſes all the reit and refidue of his money, bib ſuges o. 
and chattels, and other eſlate whatſoever, to J. S. whom 4 Na. 
makes executor, he having other lands, they ſhall paſs by [4. ha 
will, | | dies 
Roll. Abr. But if a man ſeiſed in fee of three tenements, and poſes — 
613. of divers goods, and of a leaſe for years, deviſes e | queſto 
one of his ſons, and another tenement to one of his daugntt®s ara] dey 
and then adds, Item, I mate my i409 ſons executors of all my $7 * 4 by 
moveable and immoveable, and all my lands, debts, duties, an, k Plvility 


mands; by this clauſe, no eſtate in the three tenements of = 
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the deviſor was ſeiſed in fee, paſſed to the executors by force of 

the words, and all my lands; becauſe that theſe words might 

well be ſatisfied by the leafe for years of land which paſſed 

by it. 

4 deviſed in the following manner: I make my niece execu- Abr. Eq. 
trix of all my goods, lands, and chattels ; the teſtator had a real and mn . 
perſonal eſtate, but no leaſes or intereſt for years in any lands — Pr. 
whatſoever ; and the queſtion was, Whether any, or what eſtate Ch. 471. 
paſſed in the lands, by this deviſe? And my Lord Chancellor was 

clearly of opinion, that the real eſtate did not paſs by theſe words; 

and that the word /ands was not (as objected) uſeleſs, and to be 

rejected, for that in all probability there might be rents in arrear 

of thoſe lands, which would paſs to the niece by her being made 

eXecutriX. 


If A, deviſes certain lands to his youngeſt fon in fee, and deviſes Skin. r30. 


all his lands in J). to his wife for life : Item, I give to her for life bl. I” 


the lands which I hold of G. T. Item, I give to her all the lands Gim. 
which I purchaſed of J. S. Lem, I give my lands to my ſon E. 

and his heirs for ever; not only the lands purchaſed of J. S., but 

allo the reverſion of all the others paſs by theſe words. 

HA. being ſeiſed of the manor of B., and of other lands in the Wheeler v. 

county of S., deviſes the manor of B. for fix years, and part of — 
the other lands to F. 8, in fee; and then comes this clauſe, and ; A ann 
the reſt of my lands in the county of S., or elſewhere, I give to S. C. cited, 
ny brother, Sc. by this deviſe he ſhall have the revetſion of the S. P. 
manor, 
A. ſciſed in fee, deviſed a certain houſe by name to J. S. for 2Vert. 285. 
ite; and by another clauſe he deviſes to his wife, the better to Nn and 
enable her to pay his legacies, all his mefuages, lands, tene- FR a 
ments, and hereditaments, mot above diſpoſed of Adjudged, a wit of 


tat by theſe words, the reverſion of the houſe deviſed to Fol in the 
ſod _ Exchequer. 
pale, chamber. 


Garth, 50, S. C. where it is ſaid to have been adjudged in King James IT.'s time, that the reverſion did 
ut pals; but a note i» added, that theſe were king James's judges, and that Mich. 1 W. & M. it was 
*Ju-grd, that the reverſion paſſed 3 which judgment was affirmed in the Exchequer-chamber by all the 
Mes; and the rather, becauſe it appeared that the heir at law had 20 J. per anuum deviled to him; ſo 
Ut he deing taken notice of, the intent was more apparent. Ide Lev. 212, 8. P. adjudged, and 3 Mods 
. which ſeems contrar y, but has been denied to be law. 


4. ſeiſed in fee, deviſed Black Acre to B. for life, and deviſed 2Vern. 461. 
b C. all his lands not before deviſed, to be ſold, and the money Dn _ 
0 be divided between his younger children : the queſtion was, es f- 
Nhether the reverſion of Black Acre paſſed by the deviſe of all his cord n. 
ands not before deviſed ? And it having been referred to the + xp * 
ages of the Common Pleas, they unanimouſly agreed and certi- : 
ted, that the reverſion was well deviſed. 

(4. having deviſed a farm to J. S. for life, and after other lega- Kingman 
as, deviſed all other his perſonal eſtate, lands, tenements, and * Kingſ- 

editaments, not before deviſed, to the defendant; it was made — 
queſtion, Whether the reverſion of that farm paſſed by this ge- 

il deviſe? Per cur. The reverſion well paſſed.) 

4 by virtue of ſeveral ſettlements, being tenant in tail after 2Vern. 62x; . 

Pavility of iſue extinct, of ſoine lands, remainder. in fee to aten Sir 


py eruſtees, 
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Strode and truſtces, in truſt for him and his heirs, and as to ſome other land, 


den ab being. tenant for life, remainder to his firſt and other ſons, te. So 
my Leod Y mainder to truſtees in fee, in truſt for the right heirs of B., whoſe ove 
' Chancellor, heir A. was, and as to other lands, being tenant in tail, remainder tft 
alnee with to.the right heirs of his father, whoſe heir he likewiſe was; nl Bu 
of che Rolls, being likewiſe ſeiſed of a very conſiderable real eſtate of his own Lg 
Trevor,”* purchaſe, and poſſeſſed of a large perſonal eſtate, made his wil, "ET 
. and deviſed ſome part of his lands to his wife for life, and gave will 
*_ ** ſeveral legacies, and having no iſſue, deviſed all other his land, ; 
tenements, and hereditaments, out of ſettlement, to his nephen, if 
proyided he took on:him his ſurname, ſubject to raiſe 40001, in elſew 
caſe the teſtator left a daughter; and it was held, that all the 75 u 
eſtates thus ſettled paſſed by the will, notwithſtanding the words morts 
out of ſettlement, for the word hereditament comprehends a remain- mean 
der or reverſion, as well as an eſtate in poſſeſſion. where 
Abr. Fq. . 80, where A. being ſeiſed in fee of lands in D. upon the mat. crcumd 
_y — riage of his eldeſt ſon, ſettled thoſe lands on him in tail male, we 
decieed by remainder to his own right heirs; and being ſeiſed in fee in pol. mor'gag 
my Lord fefhon of other lands in M., L. and N., deviſed all his mefſuages, . 
act by lands, tenements, and hereditaments in M., L., N., or elſewbers * 
Raym. C. J. not by him formerly ſettled, for the payment of his debts and [W 
Reynolds, after debts paid, then to J. S. a ſecond ſon, and his heirs lor excr, for ye 
8 1.“ and died, and ſoon after the eldeſt ſon died (not having barred the wharf 
3 b. Wms. remainder) without iſſue male, but left ſeveral daughters; it was fild 
56. S. C. held, 1, That the word el/eqvhere was a ſufficient deſcription of Hue 
the lands in D., though of greater value than thoſe in M., L., al his 
and N.; that it was of itſelf a ſigniſicant and expreſſive term; that tl 
and the rather ſo in this caſe, becauſe there were no lands or out By 
ſkirts not particularly enumerated, to which it could be applied, but morty 
to thoſe in D. 2d!y, That the words me/ſuages, lands, tenements, nals b 
and hereditaments, were ſufficient to paſs the reverſion of the lands after t 
in D., notwithſtanding the exception, or reſtrictive words wt FE 
formerly ſettled. g life, fe 
Freeman v. [One deviſed all his eſtate, &c. in the counties of G. and V. pecuni 
2 ad and elſexuhere in the kingdom of England, to truſtees, ſubject to cet. and re 
Cowp. 363. tain charges thereon, and limitations in his marriage {ertlement, n deviſe 
truſt to ſtand ſeiſed of the ſaid eſtates in G. and V., or elſewzert queltic 
to certain uſes. His eſtates in G. and . were his only eſtates lands | 
charged or mentioned in his marriage ſettlement ; but he was all time te 
entitled to the reverſion of certain eſtates in the counties of 0. and . 
M. It was holden, that this reverſion paſſed by the words, _ 
e elſeaubere in the kingdom of England.” having 
Atkyns v; One ſeiſed for life, with remainder in tail to. his firſt and other the rel 
. ſons, of a conſiderable eſtate in the eounty of N., and being 4 eltate « 
„bees, ſeiſed in fee of the manor of C., and a {mall eſtate at P. in tbe Was on 
county of G., and entitled to the reverſion in fee of another'eltate could 1 
in that county, after ſeveral eſtates-tail in different perſons, one b none; 
whom had a ſon aged eighteen years; deviſed ©. all that his man” Nate, 2 
&« of C. He., and alſo all that his capital meſſuage, and all and ever (viſe 
<« his lands, tenements, and hereditaments whatſoever, ſituate his = 
« being in or near P. or elſewhere in the ſaid county of — — lenſe o 
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« executors, in truſt to ſell, and to divide the money arifing from 

« the ſale equally among his younger children,” of whom he had 

three, It was reſolyed, that this remote reverſion paſſed to the 

truſtees. | 

But notwithſtanding theſe caſes, general ſweeping words will Strong v. 

not carry a reverſion, where the teſtator's intent manifeſtly Te 
appears to the contrary from the whole complexion of the 1 Bl. Reb. 
will.) 200. S. C. 5 Br. P. C. 496. S. C. Roe v. Avis, 4 Term Rep. bog. 


If A. deviſes lands to B. in D., &, and T., and all his lands 2 vent. 351. 
elſewhere, and he hath a mortgage of lands, not lying in D., S., or 2 
7. which is of more value than the lands in D., S., and T., the gate, 4... 

. * 
mortgaged lands will not paſs, for he could not be thought to creed ; but 
mean to comprehend lands of ſo much value, under the word el/e- the reporter 

os, be . a ſays there 
where, which is like an Cc. that comes in currente calamo. Kd de a. 
urcumRances in the caſe, which ſhewed that it was not his intention that the mortgaged lands ſhould. 
pals ; and Vern. 3. S. C. it appears, that there were ſome {mall parcels of land not ſpecified, and of the 
{ume nature of thoſe deviſed z to which the court held the word elſerobere was applicable, and not to the 
mor'gaged lands, which were of a different nature, and of greater value; and that the teſtator had charged 


the lands dey. ſed wich a rent-Charge of $01, per annum, which he could never intead ſhould iſſue out of 
lads which were every day redeemable, | 


[Where a teſtator ſeiſed of lands in fee, and poſſeſſed of a term Davis v. 
for years in B., deviſed all his lands, tenements, and real eftate ane bs . 
whatſoever in A. and B., or elſewhere, of which he was any way 
ſeiſed or entitled to, to J. S. and his heirs, and in a ſubſequent 
clauſe of his will diſpoſed of the reſt of his perſonal eſtate, and of 
all his mortgages, bonds, ſpecialties, and credits; it was adjudged, 
that the term did not paſs to F. S.] 

By a general deviſe of all lands, tenements, and hereditaments, 2 Vern.623. 
mortgages in fee, though forfeited, will not paſs; nor will they 
paſs by ſuch a general deviſe, though the equity of redemption is 
after the making of the will forecloſed or releaſed. | 
A. having ſettled all his eſtate of inheritance upon his wife for Abr. Ea. 
le, for her jointure, makes his will, and thereby deviſes ſeveral ian 
pecuniary legacies to ſeveral. perſons, and then ſays, all the reſt ana TwiC. . 
and reſidue of my eſtate, chattels real and perſonal, I give and den, Gib. 
deviſe to my wife, whom I make ſole executrix ; and the only Rer. * 
Queition was, Whether by this deviſe the reverſion of the jointure ” 
lands paſſed to the wife? And my Lord Keeper, having taken 
ime to conſider of it, delivered his opinion, that it did not, be- 
cauſe the precedent and ſubſequent words explain his intent, to 
carry only his perſonal eſtate; for in the firſt part of his will, 
baving given only legacies, and no land whatſoever, the words all 
the reſt and reſidue of his eſtate are relative, and muſt be intended 
tltate of the ſame nature with that he had before deviſed, which 
vas only perſonal; for having before given no real eſtate, there 
could be no reſt or reſidue of that out of which he had given away 
none; then the words chattels real and perſonal explain the word 
Pate, and ſhew what ſort of an eſtate he meant, and make the 
5 as if he had aid, all the reſt of my eſtate, whether chattels 
A or perſonal, &c. and ſo confine and reſtrain the extended 

aſe of the word gate. 
Y 4 (But 
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Ridouty, [But where a teſtator deviſed to his wife, to whom he had be. 
2 - fore given life-eſtates in part of his lands, all the reft, reſidue, and 
3 Ark. 4% remainder of his goods, chattels, and perfonal eſtate, together with 

his real eflate, nat therein before deviſed, it was holden, that theſe 
words, together with the real eftate, carried the land and inherit 
ance; for though there are cafes where it has been doubted, whe. 
ther the word efate joined to goods, c. will carry the real eſtate, 
yet, when a teſtator ſays, together with my real eftate, it puts it out 
of all doubt. In the caſe of Markant v. Twwiſden, ſupra, the words 
were chattels real and perſonal; and chattels real are not called ſo, 
as being real eſtate, but becauſe they are extractions out of the 
real, as Lord Chief Juſtice Halt called them.] 


3. By Incertainty in the Deſcription of the Perſan to take, 


Abr. Eq, If A. deviſes lands to the eldeſt ſon of 7. S. by the name «f 
8 dere Pulliam, when in truth his name was Andrew, the deviſe i 


to the eideſſ (a) good. 

fon of J. S. is gooc, or to his ſecond or youngeſt; ſo is a deviſe to the wife of J. S. or though ſhe be 
called Em. cr Emlyn, and to Robert Earl of, &c., though his name was Henry, Co. Lit. 3.—A dei 
to the ſtock, family, or houſe, is good, and it ſhall be intended of the heir. Hob. 33. Dy. 333-d. 
V pon the lame principle, if lands be deviſed to the pefterity of A. — the lineal heir, if there be any, tall 
take them under the word poſt. rity ; but if A. die without iſſue, and there be no lineal heir of A., the 
lateral heir of the whole blood ſhall take them. 2 Eq, Ca. Abr. 290-97 — And a deviſee may be &- 
ſcribed as the next of the name of the teſtator, and the next relation of his name, whether it be male or 
fem-le, ſhall take as deviſee deſcribed thereby. Bon v. Smith, Cro. El. 5 32.— 80, a deviſee may be 
deſe ibed as next of kin. Thus it was adjudged, where one deviſed lands in tail, the remainder to the 
of kin of bis nam, that his brother's daughter ſhould take by that deſcription, Jobſon's caſe, C L. 
576. And neareſt relation of the name is likewiſe a good deſcription of a deviſee, and operates as noms 
coll:&#.wvum and in theſe caſes wheie mina collettiva are uſed to deſcribe the deyiſee, the term uſed com- 
prehends all the teftator's family that are neateſt to him in the degree mentioned. Pyot v. Pyot, 1 Ves 
355.— And if the deviſor explains who he means by neareſt relation, perſons may take under that 
ceſc:ip:ion who are not ſtrictiy ſo circumſtanced in point of kindred. As, if lands were deviſed to be 
divided between the neareſt relations of the teſtator z namely, the Greenwoods, the Everetts, and ths 
Down ; the Everetts it ſeems might take, though not in the ſame degree of relation as the Greenwood 
and Downs, nor within the degree of neareſt relationſhip. Greenwood v. Greenwood, cited in 1 Br. Ch. 
Rep. $2, —— If one, being married, make his will, and thereby deſcribe his deviſee by the term, nearef 
relation, according to the ſtatute of diſtributions, his wife cannot take thereby; for ſhe is no relations 
her huſband in the ſenſe in which that woid is here ufed, betauſe it is transferred to a perſonal ſen(?, 
aud as if he had faid kindted; and kind. ed, in the ſtatute, means kindred by blood only, and the wites 
nv clarion by blood or affinity. The wife non , oft ſed cauſa affenitatis ; affinis ab eodem flipite, Dann 
v. Baty, 1 Vez. 84. Worſley v. Johnfon, 3 Atk. 759. Skin. tit. Cognatio Parentela. Cats! 
Lexicon — And there would be no difference in ſuch a caſe as that laſt mentioned, whether the terms 
uſed by the teſſator were, my 1elations generally, or, my own relations. In both caſes, relations by blood 
only are included. And if the reference to the ſtatute of diſtributions be omitted in ſuch a deviſe, the 
wife cannot even then take within the deſcription cf a near relation. For, in the caſe of Thomas and 
Hale, | 0.4 King determined, upon the authority of Lord Macclesfield, in the caſe of Brown and Brown, 
tha: the word „ relations” ſhould be cor fined to ſuch relations as were within the ſtatute of diſtributions 
becaule of the unceitainty of the word relations. 2 Eq. Ca. Abr. 332. f 368. Ca. temp. Tab. 251] 


Pitcairne v. [So, where one, having a reverſion in fee expectant on an eſtate 
aj _— tail, deviſed it to William Pitcairne, eldeſt ſon of Charles Pitcairn 
Rep 403. in tail male, remainder over, and died; it was inſiſted, on 2 9! 
er wd. Dat. exhibited by the eldeſt ſon, to have the writings, and to recen? 
_ 78, 8. the profits, &c, that the deviſee had no title, becauſe his name 

Kess was not I iam but Andrew; but the court was of opinion that 
caie, the plaintiff ſhould have relief: the reaſon of which was, that there 
3 Alk+ 42% were other words, viz. eldeſt ſon of, Sc. ſufficient to point 


out with certainty. 85 
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* So, where a deviſe was to Margaret, the daughter of V. K., ones v. 
ind and her name was Margery, it was held that ſhe ſhould take 2 
it thereby, quia conflat de perſona, by the deſcription. „ 
eſe So, if one deviſe land to the wife of J. S., and J. S. die, and 10 Mod. 
Tit- ſhe take to huſband J. D., and then the deviſor die, ſhe ſhall take 377: _ 
che- the land; and yet ſhe is not the wife of J. S. when the deviſor ee 
ate, dies, nor ſhall ſhe take it as his wife: but the intent is, that ſhe T. B. Pl. 2. 
out who was the wife of J. S. at the time of making the will Plowd. 344- 
ords ſhould have it, and the perſon is clear by the deſcription. | 

I fo, Again, if a man had deviſed land to Alexander Nowel, dean of Vin. Abr. 
the di. Paul's, and to the chapter there and their ſueceſſors, and Mex- — Fr 4 


ander had died, and a new dean had been made, and afterwards tic. Dev. 
the deviſor had died, the land had veſted in the new dean and W. c. pl. 4. 
b chapter; and yet it would not have veſted according to the words, ran. 
but according to the intent; for the chief intent was to convey it | 
e of to the dean and chapter and their ſucceflors for ever, and the ſingle 
ſe 1 perſon of Alexander Nowel was not the principal cauſe, though it 
might have been one of the cauſes of the deviſe. 


oY Upon the ſame principle it was decreed by Lord Sommers, where Jaggard v. 
- I one, his wife being enſeint with a child, (was taken ſick and made pe 
yy tall bis will, and, thereby, deviſed that if his wife ſhould have a 175. 

— poſthumous daughter ſhe ſhould have 500 J., &c.) had a daughter 


n born, and afterwards died; that this daughter, though born in 1 
may be the life of her father, was a poſthumous child within the meaning | 


oo of the will.) | 
* If a man has iſſue two ſons, and deviſes his land to his ſon, Cro. Elis. 
ed com- vithout ſpecifying which he means, this is void for the uncer- 74. 
1 tainty ; for to conſtrue it a deviſe to the eldeſt, is to make it an 
2d to impertinent deviſe, that being no more than actum agere; and to 
wk conſtrue it a deviſe to the youngeſt, ſeems ſtill more unreaſonable, 
505 becauſe that is to diſinherit the heir at law without an apparent 
— intention of the teſtator to warrant it, and to ſet up a doubtful 
78 title in deſtruction of a clear one. | 
2 Ia man has two ſons named J., and deviſes to his ſon J. all 5 Co. 68. 
| Jo lis lands, this is a void deviſe for the uncertainty, unleſs it can be 

vin ; 


proved that the teſtator meant one of them in particular ; by the 


by blo elder ſon's being beyond ſea, probably dead, &c. for theſe cir- 

eviſe, * cumſtances clear up the intent of the teſtator, and ſuch arerment 

— ia) admitted, becauſe it is conſiſtent with the will; and the con- () But for 
ations ſtruction and judgment thereon mult be genuine, becauſe taken — 
ide 251+] rom the words of the will. | Evidence, 
- If a man hath iſſue two ſons and two daughters, and deviſes Cro. Elis. 
n eftate $ land to his wife for life, and that after her death the ſame 744, Taylor 
h_ | remain to his iſſue; this is a void deviſe as to the remain- 60 — 
140 Gr; for having ſeveral children, it is (5) uncertain what iſſue Raym. 33. 
recen intended. S. C. cited, 
may © fa and chat it ſhall go to the eldeſt ſon, for iſſue is namen colletti vum; and ſo is 8 


1 a man has iſſue eight daughters by three ſeyeral venters, and Palm. 303, 
: on, and deviſes his land to his youngeſt daughter, the remain- 1 Styk 
to his ſon in tail, the remainder to his two daughters by the 240. 
middle . 


3 
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middle venter for life, the remainder proximo de ſanguine of the ont 
deviſor, and dies, and after the eldeſt daughter has ifſue, and dies of 

and after the ſon, and all the other daughters, except the two and 
daughters by the middle venter, to whom it was given for life, die cauy 
without iſſue, the iſſue of the eldeſt daughter ſhall have it. und, 
Raym. $2, If a man deviſes all his lands to one of his couſin Nh. Amberſ's he v 
— — daughters, that ſhall marry a Norton within fifteen years, and dies, daug 
adjudged, and Nich. Amherſt having three daughters, one of them marries not 
a Norton within the fifteen years; this is a good deviſe to her not- roid 
withſtanding the uncertainty, and the law ſupplies the words, ws +4 
ſhall firftl marry. 2 
Vent. 363. If a man deviſes lands to J. S. in truſt for A. and the heirs of tex ſe 
his body, remainder, to B. for life; and further wills that if A. die wg 

without iſſue, and B. be then deceaſed ; then, and not otherwiſe, note. 

he gives the lands to J. N. and his heirs; though A. dies without 27. . 
ifſue, and B. ſurvives ; yet, after the death of B., J. N. ſhall take, He 
for the words, if B. be then deceaſed, expreſs the teſtator's mean- luffci 


ing, that B. ſhould be ſure to have it for life, and alſo ſhew when denco 
5 J. N. ſhould have it in poſſeſſion. 
Vern. 366. A. deviſes lands to truſtees in fee, in truſt to pay debts and le- 
Op gacies, and after thoſe debts paid, then to ſell; and if any of the 
ws,  teſtator's name would buy, ſuch perſon to have the lands 2000 
leſs than the value; one of the teſtator's name brings a bill for 
this benefit of pre-emption, but not till the teſtator had been dead 
twenty-five years; but the bill was diſmiſſed ; for if two of the 
— name ſhould claim the benefit of the deviſe, who mul 
have it? | 
Vern. 660. A. deviſed lands to truſtees, in truſt for his daughter for life, 
Trafford remainder to the ſecond ſon of her body to be begotten i tail 
male, and ſo to every younger ſon; and in default of ſuch iffue 
male, to her eldeſt daughter, and to the firſt ſon of her body, taking 
upon him the name and arms of the teſtator; and adds further, 
that he did not by his will deviſe the eſtate to the eldeſt ſon, be- 
cauſe that he expected that his daughter would marry ſo prudent- 
ly, as that the eldeſt ſon would be provided for; the davgiter 
married, and had iſſue a ſon, who died in twelve months after his 
birth ; ſhe afterwards had another ſon born, after the death of the 
firſt ; this ſecond muſt take according to the words of the wil 
though contrary to the intention of the teſtator. 
A., B., and C. being aliens and brothers, A. has iſſue a fon, and 
51. Foiſter B. and C. are naturalized, and B. purchaſes lands, and deviſes 
them to the heir of his brother A. and his heirs, and B. dies, 
leaving A. and his ſon; the deviſe is void for the uncertainty, who 
is intended thereby; for A. being an alien, can have no heit t 
however being living, can have none during his life; but prop 
Ch. Juſt. if it had been found that the ſon of A. was the repuie 
heir of A., though A. was an alien, yet his ſon might have 
by this deviſe. 
Hob.29, 30. A man had iſſue a ſon and a daughter, the daughter was * 
wary mae ried, and had iflue two daughters; the father deviſed, that all ry 
Moor, $50, lands ſhould deſcend to his ſon, provided that if his fon * 
S. C. . 


3 ] 
o = © a» * 
8 - — = _ N a = 
bo += by r 8 E 4 . a — Y © l 2 — 
. TR LE . RT TIER. F A en ⁵˙— DVA REN Xx 
I „ͤ«ͤ4 „ a Ae - , 26284 4, 7 <4 oy 4 Eh 2 3 — * Rac: B * OBE TY >. 1 


— F= = l 


— 3 F — — 
5 


= _— 
or 2 ATV | 
+4 Ws I Bade dt S565 
Wal 
— * 
— 
. 
1 
9 


Pow. 
1 
. 
7 
5 
2 


the 
tes, 
two 
die 


rſs 
hes, 
ries 
not- 
he 


's of 
. die 
wiſe, 
hout 
take, 
Kean» 
when 


id le- 
f the 
200 0. 
11 for 
dead 
{ the 


muſt 


r life, 


in tail 


Legacies and Deviſes, 
ent ifue of his body, then my land to go to my right heirs male 
of my name and poſterity for ever; the ſon died without iſſue; 
and upon ejectment between the brother of the deviſor and the 
daughters, this was held a void devife, becauſe neither could claim 
ander the deſcription of the will ; not the brother, becauſe, though 
le was of his name, yet he was not his (a) heir; and though the 
daughters were his heirs, yet they were not of his name, and fo 


33k 
(2) This re- 
ſolution is 
ounded on 
a rule laid 
down in the 
old books, 
viz. That he 
who taketh 
by deſcrip- 


not within the words of the will, and, conſequently, the limitation _—_ 3 
roid for the uncettainty, heir, muſt 


be heir general, or complete heir: for inſtance, if lands are deviſed to the heirs of J. S., and 
J. is living at the death of the teſtator, the deviſe is void, for non eff heres wiventis : fo, if lands are 
ceviſed to the right heirs male of J. S., and the heir of FJ. S. is a female, the deviſe is void; or if the 
ter le were to the heirs female, and the right heir had been a male, it would be void in the ſame manner; 
to which purpoſe vide Moor, 860, Co. Lit. 24. b. 2 Leon. 70. Dyer, 99. Hob. 33. 1 Co. Archer's 
caſe, 1 Co. 103. Shelly's cafe. [Ford v. Lord Oſſulſton, M. 7 Ann. B. R. Hargr. Co. Lit. 27. b. 
note. Dawes v. Ferrars, 2 P. Wms. 1. and Pr. Ch. 589. and Mr. Hargrave's notes in his Co. Lit. 24. b. 
27 b. 164. a.] but notwithſtanding thele authorities, this doctrine has been ſhaken by the following more 
modern reſolutions, in which it is held, that a ſpecial heir may take by purchaſe; and that a deſcription 
ef z perſon by the name of heir, though not heir general, operating with the intention of thg teſtator, is 


luficient to aſcertain the perſon to take. Yide Abr. Eq. 214, 215- Beaumont and Long. 2 Vern. 729. 
Newcomen and Barkham. 


If a man deviſes lands to A. and his heirs, during the life of B., 2 Jon. gg. 
in truſt for B., and aſter the deceaſe of B. to the heirs male of the 29»dged 
body of B. now living, B. having one ſon then living; by this de- 
viſe a remainder is immediately veſted in the ſon, for the words 
beirs male now living, in a will, are a full deſcription of the ſon, n To 
who then was the heir apparent of B., and known by the deviſor in the Ex- 


ho was his ane! fath — 
(vyho was his uncle and godfather) to be ſo 3 


but the judgment of reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. S. C. and per Leving, 
this point was tried again upon a new ejectment; and like judgment given as at firſt in B. R. which was 
chrmed in the Exchequer-chamber, and likewiſe in the Houſe of Lords, Vent. 334+ S. C. by the 


3 DBurchet and Durdant, 2 Vent. 311. S. C. Raym. 330. S. C. 3 Keb. 32. S. C. Pollen. 
457. 3. C. 


d after deviſing hereditaments to truſtees for twenty-one years Darbiſon on 
for the payment of debts, &c. ſettled the ſame on the firſt ſon of _ Long 
lis body lawfully begotten, and the heirs male of the body of ſach — . 
firſt ſon lawfully iſſuing, and, for default of ſuch iſſue, to his couſin Wms. 229, 
J S. for ninety-nine years, if he ſhould ſo long live, remainder to LOO 
lis firſt and other ſons in tail male, and, in default of ſuch iſſue, re- 489 Fs 
mainder to the heirs male of the body of the teſtator's aunt E. I. 
ayfully begetten, and, for default of ſuch ifſue, remainder to his 
own right heirs. The teſtator alſo gave a legacy to his ſaid aunt 
4 L., whereby he took notice, that e was living, and that ſbe had 
toree ſons, A., B., and C., to whom he gave a legacy of 500/. He 
Kewiſe gave to D. B., who was his heir at law, an annuity out 9 
'ce ſaid hereditaments of 1501. per annum, and to her children 
co a. piece. Afterwards the teſtator died without iſſue, as did 

9 J. 8.3 upon which the queſtion was, Who was entitled to the 
teltator's real eſtate, whether his heir at law D. B., or A. the eldeſt 
on of the teſtator's aunt E. L.? And one objection taken to the 
— of 4. was, that E. L. his mother being living at the teſta- 

5 death, there was no heir of E. L., nor could be Whilſt ſhe 
Was living ; and that heir, being a legal term, could be underſtood 
only 
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White, 
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only in a legal ſenſe, unleſs ſome other word or words accompany. 
ing it ſhould determine the ſenſe otherwiſe, as heir apparent, of 
heir now living ; and it was ſaid, that the word begotten did not 
determine the ſenſe to be ſpecial z becauſe the word begotten, or 
to be begotten, had the ſame legal conſtruction; and it did not 
appear that the deviſor had any intention to confine the deviſe to 
the iſſue male of E. L. then living, much leſs to A. only, who 
would take as the heir deſcribed by this deviſe. But it was ad. 
judged in the Exchequer, which judgment was afterwards reverſed 
in the Exchequer-chamber, and that reverſal reverſed in the Houſe 
of Peers, that A. was entitled under this deviſe : and the principal 
reafons upon which the court of Exchequer founded their judg- 
ment, and upon which the Houſe of Lords aſſirmed it, were, be- 
eauſe it was evident from the whole will, that he was the perſon 
manifeſtly deſigned to take by the appellation of the heir male of the 
body of the teſtator's aunt E. L. lawfully begotten, before the 
heir general of the teſtator, who was to take no more than an an- 
nuity ſo long as there ſhould be iſſue male of his aunt; and then, 
although the word heir, in the ſtricteſt ſenſe, ſigniſied one who 
had ſucceeded to a dead anceſtor, yet, in a more general ſenſe, it 
ſignified an heir apparent, which ſuppoſed the anceitor to be living, 
Then, when the teſtator alſo took notice, that E. I.. the anceſtor 
was living at that time, and gave her a legacy, he could not in- 
tend that the firſt ſon ſhould take frifly:as heir, which was im- 
poſſible if he was living, but, as heir apparent he might intend 
him to take. | 

Again, B. deviſed to M. his wife, inter alia, an annuity of 10/. 
per annum charged upon the eſtates in queſtion for eighty yearsif 
ſhe ſo long lived, on condition that ſhe claimed no dower; and, 
after the deceaſe of M. his wife, deviſed annuities of 40s. per annum 
each to his daughters E. N., M. T., and 4. H. for ninety years, 
if they ſhould reſpectively ſo long live; alſo to his daughter A. V. 
the wife of W., another annuity of 40 J. per annum for ſeventy 
years, if ſhe and the teſtator's only fon R. B. ſhould jointly ſv 
long live, the ſaid term of ſeventy years to commence at the ex- 
piration of the term of two years thereafter given in the eſtates 
to his ſaid daughter M. W., and the death of Af, his wife, and, 
ſubject to the ſame annuities, gave the eſtates to his daughter 
A. V. for two years from and after his deceaſe, with remainder 
to R. B. his ſon for ninety-nine years if he ſo long lived, and 
ſubject to ſuch ninety-nine years term, he deviſed the ſame to 
his ſon R. B. and his heirs male, and to the heirs of his daughter 
M. V. jointly and equally, to hold to the heirs male of R. . 
lawfully begotten, and to the heirs of M. V. jointly and equal 
and their heirs and aſſigns for ever; and, for want of hers male 
lawfully begotten of the body of the ſaid R. B. at the time of his 
deceaſe, he deviſed the ſame, charged as aforeſaid, 10 the HEB 
and aſſigns of the ſaid M. M., lawfully begotten of her body, '? 
hold to the HRIRS and ant of the faid M. V. for ever. He 
then deviſed a leaſchold houſe to his daughter J. S., and 
his daughter M. V. ſole executrix and reſiduary devilee of 2 
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his perſonal and real eſtate. The teſtator died, leaving M. his 
widow, ſince deceaſed, R. B. his only ſon and heir, and five 
daughters, viz. M., I., E., A., and M. W.; and R. B. the fon 
had. at the time the will was made, a fon R. and two daughters; 
and M. W. the teſtator's daughter then had one ſon, and, after 
the teſtator's death, ſhe had another ſon, both living, and no other 
children, On the death of the teſtator, M. V. entered into the 
whole of the eſtate, and held the ſame for two years, after which 
N. B. the ſon entered, and held the whole during his life. X. B. 
died, leaving his only ſon R.; upon which M. V. entered into 
the whole of the eſtates : and, on an ejectment brought by G. on 
the demiſe of R., ſon of R. B., againſt M. V., the queſtion was, 
Whether the plaintiff was entitled to recover? And it was con- 
tended, that R.'s deviſe to the heir of MH. W. in the event that 
had happened was void; for, at the expiration of the particular 
eſtate by the death of R. the fon, lixing the daughter M. V., no- 
body could take as heir of M. V. for nemo eft heres viventis, But, 
by De Grey, Chief Juſtice, the queſtion is, Whether here is a 


333 


{ufcient deſcription of the perſon to make the ſon of M. V. take as 


br heir living the mother. The intention of the teſtator is clear, 

that the ſamie favour ſhould be extended to the heirs of M. V. as 

to the heirs male of the body of R. He took notice that the 

daughter was living, by /eaving her a term and a ſubſequent annuity, 

and meant a preſent intereſt ſhould veſt in her heir, that was, her 

heir apparent, during her life. He therefore did not think the 

|:{lor of the plaintiff was entitled to more than a mo of the 

eltates, Gould, Blackflone, and Nares, Juſtices, were of the ſame 

opinion. B/ackfone thought that, as the teſtator had varied the 

tenure of M. W.'s annuity from that of the three other ſiſters, 

ters depending on their own ſingle lives, aud her's on the joint 

lives of herſelf and her brother R., it was plain the teſtator had in 

lis contemplation that ſhe might ſurvive R., as, in fact, ſhe did; 

and, therefore, the word heir muſt be conſtrued as equivalent to 

iſue, in order to make him take in her lifetime, agreeable to the 

latent of the teſtator.)] | 
A.deviſed in this manner: I give to my eldeſt heir male, and Abr. Eq. 

lis heirs male for ever, all my lands in ſuch a place; and if there ate Br 

be a female, ſhe to have 12 J. per annum as long as ſhe lives; the add in 

teltator had two ſons, the eldeſt of which died in his lifetime, C. B. 114. 

kaving iſſue; and it was adjudged, that the lands ſhould to 322 

the ſecond ſon; and not to the daughter of the eldeſt, though ſhe nome « 

was heir general, Baker v. Wall, Pr. Ch. 468. S. C. cited by Lord Chancellor. 
J. S. deviſed to truſtees in truſt, after debts and legacies paid, 2Vern. 729. 

0 convey to A. his couſin, and the heirs male of his body, and for Nev<omen 


vant of ſuch heirs male, then to the heirs male of the body of B. OR 


5 great-grandfather, and for want of ſuch heirs male, to his own this matter 

"gat heirs for ever, and gave to his ſiſter 2000 J. to be put out at 55 
tereſt during her life, ſhe to receive the intereſt, and after her - Deviſes, 
death to her children, and died; and ſoon after A. died without 215. pt. 14. 


ler and C. being heir male of B. the teſtator s great-grandfather, 48. 1 
but 8 
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$. c. by the but not heir general, there being a daughter of an elder brother, 


f . - 3 y 
— the queſtion was between him and the teſtator's ſiſter, and the 


Barkham, heir at law, who had the 2000 J. deviſed to her, Whether the deviſe 
On a bill of was void, or not? and my Lord Chancellor held the deviſe good, 
dmg and that C. ſhould take as a perſon ſufficiently deſcribed and ins 


ht be- 
— tended by the teſtator. 


Hardwicke, in November 1741, the decree in this cafe was affirmed, but according to a note of ith 
Hargr. Co. Lit. 27. b. his Lordſhip conſidered the caſe as an exception to the general rule. But the 
opinion of Lord Cowper has been fince confirmed by a deciſion of the caurt of King's Bench on a cale 
ſent by the court of Chancery, The queſtion aroſe on both a will and a deed, whether 24. took by pu. 
chaſe under the deſcription of heir-male of the body of B. not being heir general? B. being in the deed 
the grantor, the court certified that A. took an eſtate- tail by deſcent, but they added in the cerfificats, 


that if a third perſon had been the grantor, they ſhould have thought that A. would have taken by jure 


ebaſe as heir male of the body of B. - And they alſo certified, that he did ſo take under the will. Wits 
v. Palmer, 5 Burr. 2615. And the ſame point was reſolved on a marriage ſettlement in the caſe of Eu 
v. Weſton, in the Exchequer, M. 1774, and H. 1775+] 


[A deviſe 1s never conſtrued abſolutely void for uncertainty, but 
from neceſſity; for, if there be a poſſibility to reduce it to a cer- 
tainty, the deviſe is good. 

Ungly v. One ſeiſed in fee of a houſe at Ludgate, deviſed the ſame 4 to 
Peale, 2 Ld. 4 S. and his brothers ſucceſſively for their lives,” and then the 
N teſtator, after mentioning me matter, went on and faid, 
10 Mod, © And as for my houſe at Ludgate, I do not leave it to S. nor his 
— 8. Eq. cc brothers afore to be entered on and enjoyed till one month aſter 
_ their marriages.” S. at the time of making the will had two 
$ Vin. Abr. brothers, R. and O.; & was the eldeſt, R. the ſecond, and O. the 
tit. Dev. P. third ſon; R. died in the lifetime of S. and O.; and the queſtion 
Note, This was, Whether this was a good deviſe, or void for uncertainty! 
caſe was firſt And it was argued againſt the deviſe, firſt, that it was void for 
3 5 uncertainty, by reaſon of the word ſucceſſtvely not ſhewing which 
that judg- ſhould take firſt and which ſecond in ſucceſſion : ſecondly, that 
ment after- the condition in relation to marriage made it more uncertain; for, 
* till marriage none could take; and ſuppoſe the ſecond brother had 
writ of error married, and neither of the other two, who muſt have taken! 
in K. B. Certainly none of them; for, if he that was married ſhould take 
firſt, then that would overthrow the other conſtruction of juc 

ceſſive, that the oldeſt ought to take firſt, and then the ſecond, and 

then the third. Sed per totam curiam, the will was good and cet- 

tain enough ; for, being in the caſe of brothers, the common /aw 

was a guide to the expoſition of the word ſucceſſive, VIZ. that the 

eldeſt ſhould, after his marriage, enjoy it firſt for his life, then 

the ſecond, and then the third ; and the court agreed, that the 

clauſe about marriage made no alteration in the expoſition of the 

will, but only added a reſtriction to the deviſe, which before wi 

general; and, therefore, that if the ſecond ſon had married be- 


fore the eldeſt, yet he could not have taken by this deviſe. 


4. By the Deviſee's dying in the Lifetime of the Deviſor. 


Plow. Com, If a man deviſes lands to A. and his heirs, and A. dies in the 
345 Bret lifetime of the deviſor, the heir of A. ſhall take nothing f 
[Goomight the will, for the heirs of A. were not named as immediate * 
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hut only to expreſs the quantity of the eſtate that A. ſhould ». Wright, 


take * 0 5. 
. 1 F. 
Wms. 307 · S. P. Warner V. Whi 


Pong. 344+ and 1 Br. Ch. Rep. 219., note, S. P. Hodgſon Xen. 
+. Ambroſe, Dougl. 336. S. P. Doe v. Kett, 4 Term Rep. 601. And the law is the (ame in the | 


kee of a copyhold, Buſby v. Greenſlate, 1 Str. 445. Duke of Marlborough v. Lord Godolphin, | 
2 Ver. 77. And that a new publication of the will after the death of A. would not make ſuch a deviſe . . | 


good, fee 4 Term Rep. 601. 2 Lev. 243. Sir T. Jon. 135. Sir T. Raym. 408. 1 Mod. 267. / | 
3 Mod. 313. Pollex. 546. 1 Vents. 341+] Pt 21 


tia 

15 If a man deviſes lands to A. his ſecond ſon, and to the heirs Cro. Elie. | 
bu. of his body, and after his death without iſſue, then to B. his 422, 43 | 
* third ſon in tail, Sc. if A. hath ifſue and dies in the lifetime of | 
6 | the deviſor, and then the deviſor dies, B. ſhall have the lands pre- | 
5 ſently; for the deviſe to A. being void, it is as if it had never | 
Vans 


been made. 

If a man deviſes to A. and his heirs, to the uſe of C. and his Leon. 253. 
heirs, and C. dies in the lifetime of the deviſor, his heir can take Oro. _ 
nothing; but the deviſe will be to the uſe of the deviſor and his — Poop 
heirs. 

But if there be a deviſe to A. for life, remainder to B. in fee; Plow. 344. 
though A. dies in the lifetime of the deviſor, B. ſhall take; or if Cs. Elie. 
A. refuſes, he ſhall take. >; PETS 


If a man deviſes his lands to his wife for life, and after to his 2 Sid. 5. 
four daughters and heirs, equally to be divided between them, — 5 
ſhare and ſhare alike, to hold to them and their heirs for ever; and Cole. 
ene of the daughters dies, having iſſue a ſon, and then the deviſor 
dies, the will is void for a fourth part. | 

50, if A. has iſſue two daughters B. and C., and he deviſes 2Vern.722. 
ſome tithes and money to B., and gives legacies to her children; — 
but declares that ſhe having married without his conſent, ſhe [Pr.Ch.49. 
ſhould have no part of his real eſtate, and deviſes his real eſtate 8. C. by the 
to C. in tail, remainder to B. for life, and to her firſt, c. and — eh 
C. dies in the lifetime of the teſtator, leaving iſſue; though after- — 
wards 4, makes a codicil to his will, and deviſes ſome particular Poe v. 
legacies out of his perſonal eſtate; yet as that does not amount er 
oa republication of his will, B. muſt have rhe lands immediately Rep. 601. 
alter the death of the devifor, though contrary to the intention 
of the deviſor, the authorities being ſo. IR 

lf a man deviſes lands to A. and B. and their heirs, and Carter, 4, 5. 


4. dies in the life of the deviſor, B. ſhall take the whole Pie and 


lands, 


*What circumſtances are neceſſary by the 32 H. 8. c. 1. and 
34 and 35 H. 8. c. 5. and 29 Car. 2. c. 3. and what ſhall be a re- 
weauon and a new publication, vide tit. Vill.“ 
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Legacies. 


| In treating of Legacies, we ſhall conſider 
(A) What a Legacy properly is. 257. 
(B) Where a Legacy ſhall be faid to be well given: 
And herein, | 
1. What Words make a good Bequeſt. 
2. Ig ſhall be a fufficient Deſcription of the Perſon to 


3. What ſhall be a ſufficient Deſcription of the Thing given, 
and what ſhall be ſaid to be bequeathed. 


(C) What ſhall be an Ademption or Extinguiſhment 
of a Legacy. 354. 
(D) Where a Legacy ſhall be preſumed to be a 
atisfaction of a Debt or Duty owing from the 
Teſtator. 3 2 '% | 


(E) Of Legacies veſted or lapſed : And herein, 
Where it ſhall be a lapſed Legacy by the Legatee's dy 
; in — Lifetime of ry Dees. 2 in fuck & 
it ſhall veſt in another Perſon, to whom it is limited 
over. 30. 
2. Where :a Legacy ſhall be ſaid to be veſted or lapſed, 
being to be paid at a future Time, to which the Legatee 
did not arrive. 5 9 LY 
F) Of Conditional Legacies, and how far the Con. 
dition muſt be complied with, otherwiſe the 
Legacy will be forfeited. 
(G) Of Specifick and Pecuniary Legacies, and tht 
Difference between them. 425 | 
(H) Of abating, refunding, and giving Security for 
that Purpoſe. | | 
(I) Of Reſiduary Legacies and Legatees. 


(K) Of the Payment of Legacies : And herein, 
| 1. Whit 
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1. What ſhall be a good Payment, and to whom to be 
made. | a 3 


2. At what Time a Legacy is to be paid. 


z. Where the Legatee ſhall have Intereſt, and Maintenance 
in the mean Time. 435 | | 


(L) Of the Executors Aﬀent to a Legacy. | 
(M) Legacies, in what Court, and how properly 


recoverable. AAG. 


(A) What a Legacy properly 1s, 
A® Legacy is defined a gift or bequeſt. of a (5) particular Swiob. 27, 


thing by teſtament, in which an executor is (e) named, or eng OY 
by a writing in nature thereof, called a codicil, in which no exe- word Deviſe 


cutor is named. is ſpecially 

appropriated 
to 2 gift of lands, the word legacy to a gift of chattels, though both are uſed promiſcuouſly. Godolph. 
271, (5) For if a man diſpole or transfer his whole right or eſtate upon another, this, according to the 
civil law, is called bæreditas, and he to whom it is transferred is termed bæres; but by our law he only is 
called beir, who ſucceeds to lands ard tenements. Godolph. 271-2. (e) But though a writing in which 
a perſon expreſſes his mind to grant ſuch and ſuch things after his death, cannot be called a teſtament, 
unleſs an executor is named, yet it is of force and effect ſufficient to paſs what he therein declares, and 
ximiniftration ſhall be granted, with the ſaid writing or codicil annexed, to the next of kin, and ſuch 
aiminiftrator is obliged to obſerve the ditections of ſuch writing, and pay the legacies as far as he has 
ales, Vide tit. Executors and Adminiſtrators. 


A donatio cauſd mortis is a gift in preſenti, to take effect in futuro Swind. aa. 
aſter the party's death, and is in nature of a legacy, and waits K — 
upon the death of the teſtator, and is ambulatory and open till his [ſn conk- 
death, and may therefore be revoked, as a will may, but has no %eringthe 


dependance on the will; and therefore by a general revocation 22 ne 
of all former wills ſeems not to be revoked, without added, tig can, 


and all gifts, legacies, Oc. But if one juſt before his death one cannot 


gre any money, or other goods, to another abſolutely, this is — 

not a donatio cauſd mortis, becauſe not revocable; otherwile, if hom cloſely 
he had ſaid, This ſhall be yours, if I die, or any thing to that the decifions 
ky | | of the courts 
purpole, ofthis coun- 


by have followed the Imperial Conſtitutions. Bracton in treating of this ſubjectuſes the very language of 
"et Roman law. Lib. 2. c. 26. It ſeems therefore not to be altogether improper, or to be digreſſing too 
5 DS limits of our work, to enter into a ſhort compariſon of the Imperial and Engliſh laws upon 
is lubje&t, 
a A donation myrtis cauſa is deſcribed in the Inſtitutes, Cum quis ita donat, ut fi quid bumanitis ei con- 
s bipifſet, baberet is, gui accipit in autem ſupervixiſſet is, qui donavit, reciperet; vel, fi eum donationis peenituiſ= 
% aut prior deceſſerit in, cu Au fit.” And in another part, Cum magis ſe quiz velit babere, 
222 donat, magiſque eum, cui donat, quam heredem ſaum. So with us, a donation of this kind muſt 
- d r£:3t10n to the death of the donor, is perfected by his death, and until his death is merely conditional, 
= to be defeated by the death of the donee in the lifetime of the donor, by the revocation of the donor 
8 — b racton ſtates it, by the donor's recovery, or eſcape from the danger he apprehended himſelf to be in, 
_— cc. Lawſon v. Lawſon, 1 P. Wms. 441. but ſee Hill . Chapman, 2 Br. Ch. Rep. 612./emb. contre 
" 3 With us, if it be not made with reference to death, if it be to take effect preſenily, if it be revoca- 
©1113 then, not a donation mortis cauſ7, but a donation inter wives, and therefore cannot have place be- 
Wren huſband and wife; (and a prope. donation mor tis cauſa may, like a legacy, paſs between perſons in 
lar. V. Tate v. Hilbert, a Ves. jun. 111. 2 Br. Ch. Rep. 286. 8. C. Lawſon v. Lawſon, 1 P 


. W. 
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Wms. 441. Miller v. Miller, 2 Was. 356.; fo, by the Imperial law, Ubi ite donatur worth 


« cauſa, ut nullo caſu re vocetur, 


% uxores non valet,” U. L. 39. tit. 6. I. 27.— By both laws a donation of this kind may be made by i 
perſon in periculo mertis not only from ſickneſs, but from whatſoever other cauſe. D. L. 39. tit. 6. l. 3 
4+ $. 6. Bradt. Lib. 2. c 26. And as by the Englith law, it is ſubject to the debts of the donor, and 
fraudulent as againit creditors, Drury v. Smith, x P. Wms. 406. ſo by the Imperial law, ** Seuti legata 
ce non debentur, niſt dedu#lo tre aliens, aliguid ſuperſit ; nec mortis cauſa donationes debebuntur ; ſed in 

4% tur per &t5 alienum. Quatre, fi immedicum &5 alienum interveniat, ex re mortia cauſa ſibi donata nibil aliguiz 
« conjequitur. D. L. 35. tit. 2. I. 66. Fx. Er ji debiter confilium cretl.torum fraudandormm non babg. 
4% et, avelli res mortis cauſa ab en denata debet. Nam cum legata ex tejtamerto ejus qui ſolvendo nei foit, 
« omnimodo i fint ; poſſurt videri etiam. donationes morti: cauſe fatte reſcinas debere, quia legatorum inftar 
cc ebtinent.” D. I. 29. tit. 6. |. 17. -—— Whether, by the Imperial law, a delivery either aQtual or 
ſymbolical of tie ſubject of the donation were abſolutely peceſfary, o where diſtinctiy appears, and hath 
indeed been a matter of controverſy among civilians. Whether, by our law, an actual delivery be in all 
caſes requiſite, hath not yet been adjudged ; in general, it certainly is ſo. Aſhton v. Dawſon, Sel. Ca. in 
Can. 14. Drury v. Smith, 1P. Wms. 404. Hedges v. Hedges, Pr. Ch. 269. Ward v. Turner, 
2 Vez. 441. And a mee ſymbolical delivery will clearly be of no effect; unleſs indeed the ſymbol be 
ſuch as enables the party to come ar the poſſeſſion of the thing which it repreſents, ſuch as the key of a 
trunk which contains the thing given. Jones v. Selby, Pr. Ch. 300. 2 Vez. 443- Hence it hath been 
determined, th-t the delivery of a promiſſory note, not payable to bearer, Miller v. Miller, 3 P. Wms. 
357. and of receipts for S. S. annuities, Ward v. Turner, 2 Vez. 439. is not a ſufficient delivery to 
efteuate a gift of this kind of the money due on the note or of the annuities, the property neither in 
the note nor in the ſtock, paſſing thereby; and yet the delivery of a bond, though a choſe in action, hath 
been holden to amount to a gift (mortis canſd) of the debt itſelf. Sneligrave v. Bailey, 3 Atk. 214. 
But fee 3 P. Wms. ub: ſupra. — That a donation mortis carj4 was good without delivery, where it wat 
evidenced by writing, was admitted by the Imperial law.—Qu 1D am (which muſt be ſupplied) avunculs ſus 
debitori mortis eauſa donaturus gue debebat, ita jcrigfit. TRIX, VEL CHIROGRAPHA Tor, UBICUN- 
QUE SUNT, INANES ESSE ; neque eum ſolvere debere. Quæro, an bæredes, fi pecuniam ab avunculs 
deſunct᷑i petant, exceptione dei mali tuer: ſe poſſint ® Marcellus reſpondit, poſſe : nimirum enim contra voluntaten 
defuncti bæres petit ab co D. L. 39. tit. 6. 1 28. And with us in a late caſe, Lord Chancellor Lough- 
borough, in ſpeaking gn this ſubject is reported to have ſaid, . It is not neceſſary in this caſe to diſcuſs, whe- 
« ther delivery is neceſſary in all caſes. Perhaps, it might not be difficult to conceive that fuch a gift might 
< be by deedor by writing. It is clear it could not be by mere parol ; becauſe ſaying * I give, without an 
«« act, does not transfer the property. So far I concur with the reaſcning of Lord Hardwicke, in Ward 
4% v. Turner. It might be conſidered, if the caſe ſhould ariſe, whether there would be any objection to 
« a formal deed. I ſhould think it not within the juriſdiction of the eccleſiaſtical court, and that the 
«« property ſo given is not to be poſſeſſed by the executor.” Tate v. Hilbert, 2 Vez. jun. 120. And an 
inſtance of ſuch a gift by deed occuis in the caſe of Johnſon v. Smith, 1 Vez. 314. Indeed a deviſe of 
lands ſeems to be nothing elſe but a conveyance or diſpoſition mortis cauſd. 1 Burr. 429.——A delivery 
to a third perſon to hold in truſt for the donee, to be given to him in the event of the donor's death, wat 
allowed to be ſufficient by the Imperial law, D. L. 39. tit. 6. 1. S. F 2+; but it may be doubted, whether 
it would be ſo by our law, by teaton of the maxim, donatio perficitur geſſ ine accipientis, Jenk. 109+ Ca. g. 
whence gifts with us have the ſemblance of conttacts. To effeQuate gifts of this kind the Emperor 


Juſtinian ere the teitimony of five witneſſes, Cod. Lib. 8. tit. 57. 1. 4. 4 caution which bath been | 4 
onable, and in ſome degree followed by our own courts, Ward v. Turner, 2 Vez- 438. #3 


thought re 
though it muſt be admitted, that ſuch a gift has been ſupported upon the teſtimony of only one witnels. 
Hill v. Chapman, 2 Br. Ch. Rep; 612. ——By the Roman law, every thing was capable of being the 
ſubje& of a donation morti: cauj4; but by our law the- neceſſity of delivery excludes all thoſe things, the 
property wherein does not or cannot paſs by delivery, 3 P. Wms. 357 2 Vez. 436-7. though, if, 


according to the inclination of Lord Loughborough's opinion, ſupra, ſuch a donation may be effeQual by 24 


deed or writing without livery, it ſeems to follow, that even thoſe things which are of too complex 4 
ture to paſs by delivery, ſuch as the whole, or reGdue of perſonal eſtate, may be ſo diſpoſed of.] 


Cro. Jac, If one by his will in writing deviſe a certain legacy in money) | 1 


6. . © . . ch 
4M 1 and afterwards ſay to his executor, I have by my pill given 


Godb. 246. particular legacies, I would have you increaſe the ſame to ſuch 0 


but vide ſum, this by the civil law is termed commiſſum fidei, and a good 
—__ legacy. 


39 Car. 2+ c. 3. and tit, Wills and Teſtaments. 


2 Leon. 119. If a man covenants with J. S. to pay him 20 l., and afterwards I 
— of the ſaid corenant, By 


by will he deviſes to him 20/7. in diſc 


this is not a legacy ſuable in the ſpiritual court, but remains 
2 debt, recoverable at common law. 


Mons] (which muſt be ſupplied) cauſe donandi magis eft, quam mariis 
« cauſd donatio; et ides perinde haberj debet, atque alia puævis inter wives donatis; iderque inter wire of 
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(B) Where a Legacy ſhall be ſaid to be well given: 8 
Aud herein, | 


1. What Words create a good Bequeſt, 
[JERE we muſt obſerve, that although in grants and deeds of Godolph, 


gift the law requires a ſet form of words, yet in laſt wills 4 5 
and teſtaments, which are preſumed to be made at the time when * 121 
the teſtator is inops concilii, the law regards chiefly the intention 
of the teſtator, and therefore any words, which manifeſt his 
intention to create or give a legacy, will be ſufficient for that 
urpoſe. 
, as, if a man by his will ſays, Ide give, bequeath, deviſe, order Godolphs 


ag SO SEE EASSEISTET Kr 


at ir appoint to be paid, given, or deliver ed; or, My will, Pleaſur oy 15 If a 
= dfre it (a), that he ſboll have and receive, or keep or retain; or, I beſtator de. 
eb- i diſpoſe, or aſſign, or leave ſuch a thing to ſuch a one ; or, Let fuch a fre his ex- 
* en have ſuch a thing ; theſe, or the like words, are ſufficient to — - 

_ create a good bequeſt. 200 0. with 
Kn 2001. with- 
nas ut preſcribing any time of payment, it is a good bequeſt, Breſt v. Oſſley, 1 Ch. Rep. 246. For where 
onto Wi the procerty and the perſon are aſcertained, re-ommendatery bequeſts are conſidered as imperative, Hard- 
t the Wl ing v. Glyn, 1 Atk. 469. Richardfon v. Chapman, 1 Eurn's E. L. tit. Biſhops, p. 220. 5 Br. P. C. 
dan 400. Earl of Bute v. Stuart, 5 Br. P. C. 534. Palwer v. Scribb, 2 Eq. Ca. Abr. 291. Harland v. 
iſe of Wl Trigg, 1 Br. Ch. Rep. 142. Wynne v. Hawkins, Id. 179. Nowlan v. Nelligan, Id. 489. Pierſon v. 
livery | 5 Canet, 2 Br, Ch. Rep. 45. 230. Malim v. Keighley, 2 Vez. jun. 333+ 529] 
yg Wat 1 g . | ; . . * 
ether 90, if the teſtator ſays, I depute ſuch a thing to A. B., or, I af-"Godolph, 
— =_ /: /uch a thing to C. D.; theſe are good bequeſts or legacies,” oy 8 
| been } teat 2 legacy may be given by ſigns, becks, or nods, by the head, hands, or eyes, or | by ſhewing a pleaſed 
438. « ciſpleaſed countenance, or by other motion of the body; becauſe the law regards more the meaning 
— ad intention, than the words of the teſtator. Godolph. 282-3. 
1g 
bY So, if a man by will gives 100/. beſides the cloak, &.; this is Oodolph. 
=" i good bequeſt of the cloak, Sc. as well as of the 1001. * 

by . a * 
plex a v0, if a man ſays, Out of the 1. which I bequeathed A. I give Godolphs 
. gol.; this a good bequeſt of the 50/. to B., becauſe only a 283. 

i falſe demonſtration in an immaterial circumſtance, which ſhall 
hb ut k vitiate the legacy; but in this caſe A. takes nothing; for 
of vords of diminution ſhall never be conſtrued to give a legacy by 


implication. 


But if the demonſtration be totally falſe, as if the teſtator ſays, Godolphy 
!bequeath to A. the 100 l. which I have in my cheſt, and there is not 282. 
ay money in the cheſt, the legacy is void. 


cards lt the teſtator ſays thus, 1f my ſon A. marries B., let not my exe- Oodolph; 
-nanty "tr give him 100/.z theſe words, on A's not marrying B., are 23. 
{till lad to be ſufficient to give him the 1007. | 


Z 2 If 


—_— | _ 1 
* Godoiph. If a legacy be given by the teſtator to the fon of one who i him 
1. indebted to him, and the teſtator add theſe words, I ſhould of goo 


would leave bim more, if his father had paid me what hs owes nu, B 
it is held, that if afterwards that ſon happens to be his father's wife 
executor, he is by theſe words freed from that debt, which his furn 
father owed the teſtator. mak 
Verh. 467. If there be a deviſe of a perſonal thing to A. for life, diredt- wha; 
ing him at his death to give it to B.; this amounts to a deviſe of codic 
the uſe of it only to A. for life, remainder to B. and 
Nowlan v. A teſtator made a teſtamentary paper in the following words: exec 
ngen, „ 1 give and deviſe unto my loving wife H. N. all my real and 200d 
Rep. 49. 33 eſtate; I make no proviſion expreſsly for my dear WF butc: 
cc daughter (the plaintiff), knowing that it is my dear wife's hap- WW ter 1 

ec pineſs, as well as mine, to ſee her comfortably provided for; If 
c but in caſe of death happening to my ſaid wife, in that caſe, 1 und 
c hereby requeſt my friends S. and H. to take care of, and ma- muct 

ce nage to the beſt advantage, for my lovely daughter H. N, all doo, 

c and whatſoever I may die poſſeſſed of.” The executors proved told 

this teſtamentary paper, and got in the perſonal eſtate of the te- 

tator, to the amount of 1,947/. 105., with which they purchaſed 2, 
11, 001. 4 per cent. annuities. On a bill filed by the daughter, 1 f 
praying, that the whole of theſe annuities might be transferred, 1 at. 

and ſecured to the uſe of the plaintiff, ſubject to the life-eltate of 1. 5 
her mother, and be declared to belong, ſubject to ſuch life. none! 

intereſt, to the plaintiff, Lord Thurlowe directed the whole fund in the 
to be transferred to the Accountant-general, the whole annual .., 
roduce to be paid to the defendants (the mother and her ſecond zn . 
huſband) ſo long as they ſhould continue to maintain the plaintif, nl 6»: be: 
with liberty to her to apply, if they ſhould diſcontinue ſuch main- "** 
tenance. ] . [A! 
Wern. 161% A. deviſes his land to B. in fee, paying 4001. whereof 200 f. th biothe. 
— v. be at the diſpoſal of his wife, in and by her laſt will and teſta- ind ſhe 
& wide ment, to whom ſhe ſhall think fir to give the ſame; theſe worde month: 
Hob. 9. veſt an abſolute intereſt in the wife, ſo that though ſhe-dies in- bis ch 
teſtate, her adminiſtrator ſhall have the 200/. 4 Ate 

»Vem.z13 If a man gives legacies to his children, to be paid at twenty- on 7. H., 
en or marriage, and if any of them die before twenty-one on bequea 
(a) But if marriage, the legacy of ſuch child to be diſpoſed of to two or moral the chi 
mn executor of the children then living, in ſuch manner as his wife (whom bal was, V 
wn gag makes executrix) ſhall think fit, and one of the children die die? 
Kantate under age, and unmarried, the mother (a) may appoint ſuci 5 ſhould, 
ſum of — legacy to any one of the other children, and it will be g the » 
ehildren 8 diſcretion, and he makes an unreaſonable or indiſcreet diſpoſition, it will be controllec ©. deat 
a court of equity. 2 Vern. 513. As, where a man having two daughters, one by a former wc A teſ 
and another by a ſecond wife, deviſed his eſtate to his wife, to be diftributed between his daughters her 

his wife ſhould think fit, and the having given 1000 J. to her own daughter, and but 1004, t0 "a4 her 
other, the court decreed an equal diſtribution. Vern. 355. Cragrave and Perroſt ; & wide 2 Vern. © | 
S. P. [Alexander v. Alexander, 2 Vez. 640. Menzey v. Walker, Ca. temp. Talb. 72+ S.PJ | A . — 
| * ren 
2 Chan, Ca, If a man deviſe 40 J. to be paid J. S., by him to be diſpoſed | teſta 
198. Mar- in ſuch manner as the teſtator ſhould, by a private note, we. f rd C} 


tin and 
erk. 


Legacies, 341 
* kim with, and die without ſuch appointment, this is ſaid to be a 
> | good bequeſt to the party. | | 
But it has been held, if A. by will gives a houſe at F, to B. his 3 P. Wms. 


ne i 
Ps | wife for life, and declares that he will diſpoſe of the goods and = 3 
his ſurniture in that houſe, after the death of B., * a codicil, and 13% ang 

= makes B. reſiduary legatee of all the reſidue of his perſonal eftate Dewes & al. 
a. lage ver not before diſpoſed of, or reſerved to be diſpoſed of by bis Wees. 
of El odicil, then makes two codicils, but takes no notice of the goods 

| and furniture in the houſe at F., and makes his wife one of his ” 
ds: ex:cutors, that the wife ſhould not have the abſolute intereſt in the 
and goods and furniture in the houſe at F., but that it ſhould be diltri- 


duted after her death as an undiſpoſed intereſt, and ſhe to have 
her widow's part thereof only. 
If one deviſe his land for payment of his debts and legacies, 2Vern. 153. 


Wareham 


ſe, 1 na deviſe 400 J. a-piece to two of his fitters, and to his turd as 1 
ma- much as his executor ſhall think fit; the third ſhall have 400 /. 

all WY lo, and be made equal to her other ſiſters, if the eſtate will l 

oved hold out. | 

Ira | 2. What ſhall be a ſufficient Deſcription of the Perſon to take. 

hter, q It ſeems agreed, that if a man deviſes legacies to all his children Dyer, 177, 

cred, BW :n4 grandchildren, that this extends only to thoſe who were in ge — * 

te ot che time when the will was made, for then the will ſpeaks, and 3 
life- one born after are to be let in, unleſs there had been future words Chan. 470» 

Tun BG in the will, 75 all his children or grandchildren which ſhould be born . Ws. 

nnual 4 ir be living at his death. NG $4. 

econd b Bat in 2 Vern. 205. where a man deviſed 20/. a- piece to all the children of his fiſter ; it is there ſaid to 


have been decreed, that a child born after the will, and before the death of the teſtator, ſhould take, the 
word children comprehending all. 

[A reſidue of perſonal eſtate was bequeathed to the teſtator's Webb /. 
brother H. and all his children, to be divided amongſt them, ſhare Webb, _ 
and ſhare alike : H. had ſeveral children; the teſtator dies; and fix 23 
months afterwards another child is born. Lord Talbot held, that 112. 
this child could not take. 

A teſtator bequeathed 200010. to all the children of his nephew Hale v. Hale, 
J H., who ſhould be living at the death of A.; and afterwards 2 
bequeathed the moiety of the reſidue of the perſonal eſtate to all T 
the children of J. H., payable at 21 or marriage. The queſtion 3 
vas, Whether children born after the death of the teſtator could 
ake? And the court were of opinion that as to the 2000 J. they 


at ſuc ſhould, if born before the death of A., upon the particular words 

d. the will; but as to the reſidue, thoſe only who were living at 

wolle de death of the teſtator could take. | 

craer wii A teſtatrix deviſed lands to truſtees in truſt to ſell for payment Heath es. 

aughters if her debts, and gave all the reſidue ariſing by ſuch fale, and Wat. -- - 
20 J. to © q g . 2 Atk. 181. | 
Ver, 43 er perſonal eſtate among all the children reſpeCtively, male | 
P.] er female, of her brother and ſiſter H. They had only four | 


Qldren at the time of making the will, and after the death of 
teſtatrix, another was born. Lord C. B. Parker, fitting for 
lord Chancellor, held, that this after-born child was not entitled 


w any ſhare under the will, | | 
Z3 A teſtator 
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Coleman v. 
Seymour, 
I Vez. 209. 


Horſley v. 
Chaloner, 
Wo Vez, 83. 


Legatcles. 
A teſtator gave a legacy of 3000. to his daughter J. wife of 


C. for the uſe of her younger children, to be by her diſtributed yeſte 
among them in ſuch manner, ſhares, and proportions, as ſhe ſhould ſenti 
think fit; and if no appointment ſhould be made by her, then A 
. equally to be divided between her younger children, and to ſur. to be 
vive, if any of the children died under age or unmarried. The ploye 
- queſtion was, Whether the legacy ſhould be for thoſe younger daug 
children only, whom the teſtator's daughter had at that time by that The 
huſband; or, whether the younger children by any future huf. | teſtat 
band ſhould alſo take? By Lord Hardwicke, As to any children time 
that may be born of a ſecond marriage, they could not be in- E. 
tended: for the daughter having four children by C. at the ma- fr r. 
ing of the will, if after his death ſhe married a ſecond huſband, wich 
having a great eſtate ſettled on the eldeſt ſon of that marriage, acc 
that {on within the deſcription of a younger child would be con- WM c<:tc 
trary to the intent. But the words could not take in the children | and t 
born ſubſequent to the making or death of the teſtator, being a | "4: 
preſent legacy. It might be different had he given it to her for in cat 
life, and afterwards to her younger children; becauſe. then it | whoſ, 
would be contingent, and a deviſe over: but here it is preſent; den 
and the ſame as if he had ſaid, equally to be divided, unleſs ſhe | all an 
appoints z being a veſted intereſt and immediate gift to them, tenan 
ſubject to the power of variation given to the mother. Nor does WW a fu. 
the clauſe of ſurvivorſhip make any difference, being till Y to ſuc 
veſted. This legacy then, both in the intent and words, is preſent broths 
to them, and not to be extended to thoſe born after his death J the re 
and it can only mean children living at the making of the will; ſubjec 
or, at fartheſt, at the death of the teſtator. = child 
W. H. bequeathed 200 J. to the younger child of his ſon V, ddr 
or, if more than one, then to ſuch younger children, equally to A cuch 
be divided, and to be paid at their reſpective ages of 21, and if uo 
any die before 21, then to ſuryive to the others; and for want of be rc 
ſuch younger child or children, or their not attaining 21, then the WW ber ne 
200 J. to go to the eldeſt child of his ſon V., to be paid at 21. be de 
Two of the daughters were born in the life of their grandfather, . der! 
and both came of age; and the queſtion was, Whether a daugh- cue 
ter born after the teſtator's death ſhould be let in for a third gt 
equally with them? And the Maſter of the Rolls held, that ſhe Wl trix, - 
ſhould not, for that in this caſe, the proviſion was exprelsly ap- 07180 
pointed to be paid at 21, and there ſore it muſt be conſtrued to be _ vos 
veſted in thoſe living at the death of the teſtator, and cannot 20 ll freq, 
farther. | : * KS 
A teſtator, aſter ſeveral legacies, gave to the children of his WT tcftatr 
niece A. I. the remainder and reſidue of his eſtate, which he 3 0 "'Y 
rected to be paid into a bank or ſtock, and the intereſt to be pal _ cron 

; d at the 
yearly for ſuch learning as that ſum would defray, an i he the ch 
age of 20 years to be divided equally between them, and : bad due. 
had only one child, it ſhould have the whole; but if his niece 7 : childre 
no children, the intereſt was to be paid to her or her * le tel 
during the term of ſeven years, and then the whole ſum Nas e were t 


be delivered to her or her huſband, A. I. had four children * 7 


% * 
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x the death of the teſtator, and after his death, had a fifth child 
born, Lord Camden was clear of opinion, that the intereſt 

reſted at the death of the teſtator, being given per verba de præ- 

ſenti ; and that the after-born child was excluded. 


A teſtator deviſed all his goods and chattels to J. C. and J. H. Roberts v. 


to be ſold to pay his debts, and the overplus (if any) to be em- Hime, 
ployed to the beſt uſe of their children begotten by the teſtator's 
daughters M. C. and E. H. equally to be divided between them. note. 
The Chancellor held, that the diviſion was to take place at the 75 
teſtator's death, and therefore that all children born in the life- 

time of the teſtator took, but not thoſe born after his death. 


1 Er. Ch. 
Rep. 532. 


E. P. gave her real eſtates to truſtees for 500 years, upon truſt, Singleton v. 


for raiſing 2001. for better ſecuring her debts and other purpoſes, Sns/<ton, 
with remainder to truſtees for 1000 years, in truſt, to repay the 
200 J. and raiſe annuities, and ſubject to the terms ſhe gave the note. 
eſtate to all and every the child and children of her brother T. G. 

and the heirs of the body and bodies of ſuch child or children, as 
tenants in common, if more than one, in equal proportions ; and 

in caſe of failure of iſſue of the bodies of ſuch child or children 

whoſe iſſue ſhould fo fail, to 2 the remaining child or chil- 

dren of the ſaid T. G. and to the 

all and every ſuch child and children, if more than one, to take as 
tenants in common; and F there ſhould be a failure of iflue of 
all ſuch children, or if there ſhould be but one ſuch child, then 
to ſuch remaining or only child; in default of ſuch iſſue, to her 
brother T. G. for life, with remainders over. And ſhe direted 
the remainder of her perſonal eſtate to be placed at intereſt, and 
ſubject to annuities, ſhe gave it to all and every the child and 
children of her brother T. G. who ſhould live to attain 21, ſuch 
children, if more than one, to take equally, if only one, then 
ſuch only child; and if there ſhould be no ſuch children, or none 
who ſhould attain 21, then ſhe defired her perſonal eſtate, and 
the rents and profits of her real citate, to be diſtributed amongſt 
her next of kin. T. G. had two children, R. and E., born before 
the death of the teſtatrix, and three children, S., T, and E., born 
ater her death. A bill was brought by the daughter of S., one 
of the after-born children, who died before 21, claiming the be- 
nefit of her mother's ſuppoſed ſhare of the real eſtate of the teſta- 
ix, as heir of the body of her mother. Lord Thurlowe was of 
opinion, that there was no point of time in this caſe to which the 
words, all and 
ined, except the death of the teſtatrix, and therefore determined, 

that the plaintiff's mother S., who was born after the death of the 

teltatrix, could have no ſhare. 

C. L. bequeathed to his wife M. L. the reſidue of his real and Ayton v. 
perſonal eſtate for life; and after her death, he gave the ſame to 8 
tte children of Mr. John Ayton and his wife Fane, to be equally * 
Wided between them the ſaid Jane Ayton's children, and not an 
children of any other marriage by either party. At the death of 
de teſtator and his widow, J. A., S. A., and MH. A. (fince dead) 
Vere the only children of John _ Jane Ayton, then born; but 

| 4 


1 Br. Ch. 
Rep. $42» 


eirs of the body and bodies of 


the child and children of T. G. could be con- 


they 


344 Legacies. . 
they had afterwards three other children. Sir L. Kenyon declared, 
that the intereſt in the refidue of the teſtator's perſonal eſtate 
veſted: abſolutely in the three children of Jahn and Jane Aytan, 
who came into % during the life of M. L., and that thoſe his 
after were not entitled to a ſhare. 

Hughes v, A teſtator diſpoſed of a reſidue upon truſt to apply the rents 

| 3 and profits of his houſes in, c. and the dividends of his mone 

* Hance, in the publick funds, and all other his perſonal eſtate for the 
maintenance and education of all the children of his three daugh- 
ters, until the youngeſt of ſuch children ſhould attain 213 and in 
caſe of the death of any of them before the youngeſt ſhould at- 
tain 21, who ſhould have been married, and ſhould hie at his 
or her deceaſe a child or children, he directed, that ſuch 
child or children ſhould be entitled to the ſame ſhare which | 
their deceaſed parents would have received in caſe they had 
reſpeCtively lived till the youngeſt of ſuch child or children ſhould 
have attained 21; and when ſuch youngeſt child ſhould have at- 
tained 21, then teſtator gave one full and proportionable ſhare of 
the capital thereof, to the proper uſe of ſuch his ſaid grandchil- 
dren as ſhould be then living, and the child or children of ſuch 
as ſhould be dead. The queſtion was, Whether the plaintifts, | 
who were the children of teſtator's three daughters born at the 
time of his deceaſe, were to take excluſively of the defendants, 
who were born after his death? Lord Thyrl:awe held, that the gilt 
was confined to the death of the teſtator, 


Viner v. A teſtator gave a legacy to the children of his late ſiſter M. C. 
OO At the date of the will, there were three children of M. C. living, 
. 38. but one of them afterwards died in the lifetime of the teſtator. It } 
was contended, that one-third of the legacy given to the children 
of M. C. lapſed into the reſidue. But the Maiter of the Rolls, Sit 
R. P. Arden, was of opinion, that by the words children of M. C. 
| were meant ſuch perſons as ſhould be children at the death of the 
teſtator, though M. C. was dead at the date of the will, and | 
decreed accordingly. 
Haughton T. H. gave a legacy of 500/. to be paid to his grandſon T. ., 
* — the ſon of M. P., if he lived to be 21, and in caſe he ſhould die 
Ar 3*9* before, then to the other child or children of his daughter, 
equally, arriving at ſuch age. T. P. the grandſon died under the | 
age of 21 years, and there being no child or children of A. P. 
living at the teſtator's death, it was inſiſted, that the 500 J. ought | 
not to be raiſed for after-born children, but ſunk into the um 
of the teſtator's eſtate ſor the benefit of the reſiduary legatee- 
But by Lord Hardwicke—It is plain the grandchildren born after | 
the teſtator's death are entitled, for as they were not in in his 
lifetime, the teſtator muſt have had in his view future children 
of his daughter. 


Maedifon A teſtator gave a legacy of 390 /. to the children of his ſiſter N prod 
OO S. to be paid by his executor, and equally divided, ſhare and ſhare } the | 
, Abe, at their reſpective ages of 21 or marriage, with intereſt =y Eiph 

4 fer cent., and failing the ſhare of any, to the ſurvivors; and was 


failing the ſhare of all, to his ſiſter G. The queſtion was, Mt KL 
* 


ö ? 
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whom this legacy ſhould veſt, whether in the only child of S. 
alive at the making of the will, or alſo in thoſe ſince born or to 
be born? Lord Hardwicke thought it was meant for the benefit 
of all the children S. ſhould have; for the teſtator knowing ſhe 
had but one then, has yet given it to children, and has pointed 
out ſurvivors; and gives it over to another branch of the family 
which he could not mean, till all failed. 

A woman deviſed to the ſon and two daughters of her nephew 
F. E. 101. a- piece by name; then gives 300 J. to E. P. to be paid 
at her age of 21, or marriage; and intereſt in the mean time for 
her maintenance and education: but if ſhe died before 21 or 
marriage, then to the younger children of her nephew F. E., 
equally to be divided between them. Some of the younger chil 
dren were born before, ſome after the making of the will, and 
ſome after the death of the teſtatrix. Lord Hardwicke thought, 
that the teſtatrix meant that the legacy ſhould be divided when it 
veſted, and therefore ſhould go to ſuch as ſhould. be younger 
children at the death of E. P. before 21 or marriage. 

V. A. deviſed his real eſtate to truſtees and their heirs to the 
uſe of H. his daughter, for life, with remainder to the heirs of 
her body; and after her deceaſe without iſſue, in truſt to ſell, and 
to divide the money equally between all and every the children of 
his ſiſter E. the wife of B., and of his ſiſter M. the wife of J., at 
their reſpective ages of 21. The ſiſters had each of them ſeveral 
children born in the lifetime ob the teſtator; and E. had a daugh- 
ter born about eleven months after the teſtator's death, but in the 
lifetime of H. his daughter, who afterwards died without iſſue. 
The queſtion was, Whether ſuch after-born daughter was entitled 
to a ſhare of the money? And Sir Tho. Clarke, Maſter of the 
Rolls, ſeemed very clearly of opinion, that ſhe was entitled. He 
obſerved, that all caſes of this kind depend upon their own peculiar 
circumſtances ; that this is the caſe of a truſt, where the court 
will be more liberal in making a conſtruction, than in the caſe of 
2 legal eſtate :- that as the children are not named, there does not 


appear to be any predileCtion : that the teſtator deſcribes his ſiſters | 


as being then wives: that the words uſed are as general as poſ- 
ſible, viz. all and every the children: and that this is to be con- 
lidered as a deviſe of money, and nothing could veſt at the teſta- 
tor's death, but it is a diſpoſition of a remote intereſt, aſter the 
death of H. without iſſue. 


A teſtator deviſed the reſidue of all his real ind 
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1 Ves. 111. 


Bartlett v. 
Holliſter, 


Ambl. 

1 Br. ** 
Rep. 530. 
note, 5. 


perſonal eſtate Baldwin v. 


to truſtees for the uſe of the heirs male of J. A.; in default of ſuch — * 


iue, to the uſe of the heirs male of K. A.; and in default of 
ſuch iſſue male, to the uſe of all and every the grandchildren of 
J 4. and $, M. as tenants in common. By a codicil of the ſame 
date with the will, he directed the truſtees to pay the intereſt and 


produce of his real and perſonal eſtate to his wife S. A. and to 


the ſaid J. A. and S. M. during their lives, with ſurvivorſhip. 
Light grandchildren were alive at the date of the will ; a — 5 
Vas born before the teſtator died: twelve more were born after 
lis deceaſe; and all in the lifetime of R. A., who died without 
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Attorney- - 
General v. 
Criſpin, 
Ambl. 386. 


Congreve v. 
Congreve, 
1 Br. Ch. 
Rep. 530. 
N. B. Lord 
Thurlowe 
ſays, that 
this caſe 
ſeems a very 
itrange de- 
termination; 
decauſe 
when the 
firſt child 
attained 
twenty-one, 
the diviſion 
_ muſt be 
made. 3 Br. 
Ch. Rep. 


355 


Deviſme 
v. Mello, 
1 Br. Ch. 


Rep. 337. 
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iſſue. It was holden, that as the twenty-one grandchildren were 
all alive at the death of R. A., all were equally entitled. 

A teſtatrix, having given by her will ſeveral annuities, 
after the deceaſe of the annuitants, 50 J. each, tqthe children of 
D. R.—D. R. had then ſeven children, and he 0 alſo a daugh- 
ter born after the death of the teſtatrix, but in the lifetime of the 
ſurviving annuitant. Lord Thurlowwe decreed, that this after born 
child muſt be let in to take. | 

A. N. deviſed her real eſtate to truſtees, upon truſt to permit her 
nephew T. C. to receive the rents for his life, and after his death 
to ſell the eſtate, and divide the money among all and every the 
child and children of T. C. at the age of 21. She alſo gave her 

rſonal eſtate to the ſame truſtces, in truſt to divide the ſame 

tween all the children of her ſaid nephew at the age of 21 ; ſhe 
directed her nephew to maintain the children out of the rents and 
profits, and gave the truſtees power to apply any part of the in- 
tereſt of the perſonal eſtate for the maintenance of the children, 
'The queſtion being, Whether a child born after the death of the 
teſtatrix was entitled to a ſhare of her eſtate ? Sir T. Sewell held 
that ſhe was: he ſaid that this is the caſe of a truſt ; that there is 
nothing to confine it to children born in the lifetime of the teſta- 
trix, and the intereſt is a future one. Here is no direction what 
is to become of the intereſt of the perſonal eſtate z but there is a 
direction to apply any part for maintenance. This is a ſtrong ad- 
dition to the caſe of Bartlett v. Holliſter ( ſupra); the perſonal is 
immediately the property of the children, though not immediately 
given to them; if it were a power to apply, the intereſt would 
be unneceſſary. The children are to have the intereſt with the 
principal, except what is applied under the power. 
S. D. gave 5000). to purchaſe ſtock, the intereſt to M. for life, 
then to the teitator's brother V. D., at his deceaſe, to the teſta- 
tor's godſon S.; and at his deceaſe, if befere he is of age, to be di- 
vided among his brothers equally. S. the teſtator's godſon died in 
the lifetime of his father V. D. and in the lifetime of the teſta- 
tor, leaving at the time of his death two brothers, who were the 
two only ſons of V. D. at the date of the will, and at the time, of 
the teſtator; but he had another ſon 4. D. born ſome time after- 
wards. Lord Thurlowe was of opinion, that he was obliged to 
ſay the words in the bequeſt of 5000/7. to the brothers of S. were 
not confined to thoſe who were his brothers at the time of making 


the will: that the teſtator muſt have had in contemplation other 


ſons coming into being; that his intention appeared to be to make 


an aggregate deſcription of a part of the — of W. by the 


name of brothers of S. as if he had uſed the words male children 
of V.; that he made uſe of the word brothers merely by relation 
to the antecedent, the name of S. uſed in the former part of 
bequeſt, and that he could not otherwiſe have deſcribed the ſons 
of V. but by a circumlocution. He therefore declared that A, 
being born before the time of the diſtribution of the fund, was 
entitled to a ſhare of the 5000/7, 

A teſtator 
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A teſtator gave to the children of his fiſter F. G. wife of T G. Ou 


z50l. with intereſt for the ſame, to be paid them reſpectively in 123 | 
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equal ſhares and proportions as they ſhould reſpectively attain 213 Rep. $82. 
and in caſe anff of them ſhould die under 21, then their ſhare | 
ſhould go to the ſurvivors and ſurvi : or. At the death of the teſ- 

tator, J. G. had two children, the plaintiffs; ſne had afterwards 

another child: the plaintiffs were both infants; and the court 

was of opinion, that the youngeſt child, being born during the 

inſancy of the other two, though after the death of the teſtator, 

might be entitled to a (hare, ] | 

If a man deviſe the ſurplus of his eſtate to his grandchildren 2Vern. 710. 
living at his death, grandchildren born after his deceaſe ſhall not pre 
take it; for if he had ſo intended it, he would not have reſtrained 7s 
it to children hving at his death, : | 

[A teſtator left 20,0001. to his executors, in truſt to diſpoſe there- Bennett v. 
of in ſuch proportions, Sc. as they ſhould think fit, amongſt fal. dez 
ſuch of the teſtator's relations as ſhould not be worth 2000/., and Hp 
ſhould apply within two years after his (the teſtator's) death. A 
daim was made on behalf of a child born after the death of the 
teſtator, who was of conſanguinity z but ſuch child, though in ventre 
ſa mere at the teſtator's death, was holden not to be within the 
deſcription. | 

So, it was determined by Sir L. Kenyon, when Maſter of the Cooper v. 
Rolls, that a child, in ventre /a mere, ſhould not take under a ＋ 
bequeſt to the children of A. living at the death of the teſtator. 
But in a ſubſequent caſe of a ſimilar deviſe, Lord Thur/owe ſaid, Clarke v. 
that though he admitted the child not to be within the ſtrict mean- ® 
ing of the words; yet, the ſolid ground of conſtruction is to con- 
ider whether ſuch a child is not within the intention of the teſta- 
tor to provide for all the children of A.? His lordſhip added, he 
vould talk to his Honour on the ſubject, and if he perſiſted in | 
bis opinion, the queſtion muſt go to law. It is to be preſumed 2 H. B 
that his Honour did perſiſt in his opinion, for the queſtion did go to 399+ and 
hw, and the court of Common Pleas determined in favour of the 
polthumous child. | ; 

One deviſed the ſurplus of his eſtate to his children and grand- Northey v. 
children, It was holden, that a grandchild” in ventre ſa mere at HY 
the teſtator's death ſhould not take; but it was at the ſame time 3. 
ſaid, that if a deviſe were to my children and grandchildren living 3 potbu- 
at my death, a child in ventre ſa mere might, in ſuch caſe, be ſo far mr ro 
regarded as to be looked upon as living. | — in 
« (tlement for ſuch children. of the marriage as ſhould be living at the death of the father; ſee Miller 
Turner, 1 Vez, 85. Beale v. Beale, 1 P. Wms. 244. 

So, where one deviſed his eſtate, in caſe he ſhould leave no ſon at Burdet v. 
the time of his death, to F. H., and died leaving his wife privement —_— 
ent with a ſon; this poſthumous ſon was adjudged to be a ſon 486. jets 
living at the death of F. H., and therefore the deviſe to F. H. 
ud not take place.] 

lf one deviſe the ſurplus of his perſonal eſtate to the children of 2Vern. 40s. 

+ and B., and neither of them have a child at the time of making Tn 

will, or the death of the teſtator, the deviſe is executory, = 3g 


_ 
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(a) See ace. ſhall extend to any children that A. and B. ſhall afterwards 
— * have; and the children of each ſhall take per capita, and not per 
1 P. Was. firpes (a), they claiming in their own right, and not as repreſent- 
343. ing their parents. | | 
Blackler v. [4 teſtator bequeathed the ſurplus of his perſonal eſtate equally 
Wt +P- to his ſon James and to his ſon Peter's children, to his daughter 
353. Traverſe and to his daughter 1/eb#'s children, and his daughter 
Man. At the making of the will the teſtator's ſon Peter was dead, 
leaving ſeveral children, the teſtator's daughter Webb was living, 
but her huſband was in low circumſtances, and had been twice a 
bankrupt, and therefore the teſtator by his will made ſome provi- 
ſion for her feparate uſe. The queſtion was, How theſe children 
and grandchildren ſhould take, whether per firpes or per capita? 
Lord King at firſt ſeemed inclinable that the grandchildren ſhould 
take per ſtirpes only; yet at length he decreed, that the teſtator's 
ſon James, and the children of the teſtator's deceaſed ſon Peter 
and his daughter Traver/e, and the children of his daughter Webs, 
and his daughter Man, (being in all fourteen in P92. 0 ſhould 
each of them take per capita, as if all the grandchildren had been 
named by their reſpective names; and that the grandchildren 
could not take according to the ſtatute, or in alluſion thereto, for- 
aſmuch as the teſtator's daughter Webb was living, and fo her 
children could not repreſent her; and to determine that the grand- 
children ſhould take per firpes would be to go too much out of 
the will, and contrary to the words, when the meaning of the 
teſtator might be according to the words, and that meaning a rea · 
fonable and ſenſible one, | 
Thomas v. One Hole bequeathed 5001, to the relations of E. H., to be di- 


— — vided equally between them. Although this bequeſt is confined to 


251. The ſuch relations as would take by the ſtatute of diſtributions; yet | 
word equally Lord King determined, that, as the teſtator had directed the 500. 


hin. to be divided equally between them, he could not direct an un- 


and relations equal diſtribution, and accordingly decreed them to take per 
under the capita.) 

ſtatute of 

diſtributions, cauſes a diviſion per capita, Phillips v. Garth, 3 Br. Ch. Rep. 64+ Butler v. Stratton, 
Id. 367. for though the ſtatute furniſhes the rule as to the objects of the bequeſt, yet it does not de- 
termine in what proportions thoſe objects ſhall take; that muſt depend upon the directions of the 
tzitator, Green v. Howard, 2 Br. Ch. Rep. 31. Rayner v. Mowbray, 3 Br. Ch. Rep. 234+ 


2 Vern. 106. If A. deviſe 1500/7. in truſt for the children of B., and B. have 


only one child, and ſeveral grandchildren, the child only ſhall take, 


and the grandchildren ſhall not come in for ſhares z but if B. 


not a child living, the grandchildren might have taken by the name 


of children. 
Vern. 431. If a legacy of 500 J. is given to the eldeſt ſon of A. to be begotten, 


Nevil and . „ * ſta⸗ 
Nevil, de- to place him out apprentice, and 4. has a ſon born aſter t 


teſtator's life, and though it was given to him for a particular 


0's I Is De PE IS ES CT TOO + OT OR 


tor's death, the legacy ſhall be paid him though not born in the | 


purpoſe, : 2 
2 Chan, If money is deviſed to younger children, where there are divers 
* 5, daughters, and a ſon, who by birth is a younger child, but is * 7 
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av to a conſiderable eſtate of inheritance; he ſhall not be conſidered Bretton. 


as a younger child, ſo as to take by the deviſe (a): [() So, on 


the contraryy 
2n eldeſt daughter, where there bas been a ſon, or where the eſtate by a ſettlement goes all to a remainder- 


man, has, in equity, been deemed a younger child. Beale v. Beale, 1 P. Wms. 244 And even aw 
e4eft ſon unprovided for has been conſidered as a younger child, Duke v. Doidge, 2 Ves. 203. note. 
For the court will indulge this latitude of canſtruction in caſes of portions, for the ſake of providing for 
all branches of the family. Chadwick v. Doleman, 2 Vern. 525. Heneage v. Hunlocke, 2 Atk. 456. 


Lord Teynbam v. Webb, 2 Vez. 198. But the ſame conſtruction is not applicable in other caſes. Lord 
Teynham v. Webb, abi ſupra. Hall v. Hewer, Amb). 203+] 


A man by will deviſed all his goods in ſuch a houſe to G. for Vern 35. 
life, and after his deceaſe to the heir of J. S., and the point was, * 
whether he that was heir of F. S. ſhould take theſe goods as de- Clarendon- 
viſee, and the ſaid goods to go to his executors, although ſuch heir 
die in the lifetime of G., or whether he who was heir to J. S. at the 
time of G.'s death ſhould have them; and though it was urged 
that thoſe goods were only the furniture of the capital houſe, yet 
my Lord Chancellor was of opinion, that they abſolutely veſt in 
him that was heir of J. S. at the time of the death of J. S., and 
decreed accordingly. 

The Duke of Bolton, by will, deviſed in theſe words, viz, Item, zVern. $46. 
I give and bequeath unto ſuch of my ſervants, as ſhall be living with me 
at the time of my death, one year's wages; per Lord Keeper, ſtewards 
of courts, and ſuch as are not obliged to ſpend their whole time 
with their maſter, but may alſo ſerve any other maſter, are not 
ſervants within the intention of the will ; but I will net narrow it 
to ſuch ſervants only as lived in the teſtator's houſe, or had diet 
from him. 

[A teſtatrix gave and bequeathed unto the #4 ſervants that Sleech v. 
ſhould live with her at the time of her death 100 J. new S. S. ſtock, Tboringten, 
to be equally divided between them. In fact, the teſtatrix had 
but two at the time of making the will; and afterwards took ano- | 
ther, who lived with her at the time of her death. Adjudged, 
that this third ſervant was entitled to an equal ſhare with the 


5? „ each; the ſiſter had four children, and they were all an“ 
et in, | | 


A teſtatrix gave the reſidue of 3 per cent. annuities in truſt to Stebbing v. 
pay the ſame unto and between the #wo daughters of T. S., in equal ka | 
ſhares and proportions during their lives, and if either of them Rep. 85. 
ſhould die, then to pay the whole to the ſurvivor during life; and | 
in caſe bath ſhould depart this life, then the whole was td fall into 
the reſidue. The Maſter of the Rolls, Sir L. Kenyon, yielding to 
the authority of the caſes, but not the reaſoning of them, felt 
N compelled to declare, that all the daughters ſhould 
take.) | 3 
A. gave legacies of 15 J. a- piece to each of his relations of his 2 Vern. 387. 
father and mother's fide, and gave the ſurplus of his perſonal eſtate [Jones . 
to B., and made C. his executor; the executor paid 15 J. to the Auk Toms 
; feſtator's couſin-german, and 15 J. a-piece to her four children; 
ad the court allowed the payment to the children, and would 
not 


: 
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not reſtrain the deviſe to the relations within the ſtatute of diſtri. 


| butions. — 
Preced. But notwithſtanding this caſe, it ſeems the eſtabliſhed docttine 
Chan. 401. of the court of Chancery, to make the ſtatute of diſtributions the 


. rule and meaſure of ſuch general deviſe; as where 4. deviſed all 
So, Carr v. his real and perſonal eſtate for the uſe of his relations, without 


ford, ſpecifying any in particular, or uſing. any other words; it was 


N agreed to be the rule of the court, in the conſtruction of ſuch de- 
Anon. 1 P. viſes to relations, that thoſe, who by the ſtatute of diſtributions 


Wrms. 327. would be entitled to the perſonal eſtate in caſe he died inteſtate, 


— ſhould, upon ſuch general deviſes, be let into the ſame proportions 


temp. Talb. only; and my Lord Chancellor ſaid, he thought it the beſt mea- 
on ſure for ſetting bounds to ſuch general words, and that it had been 
my hn, often ruled accordingly. | IS 

1 Atk. 469. Attorney-General v. Buckland, (cited) Ambl. 71. Edge v. Saliſbury, Ambl, 50. Whit. 
horne v. Harris, 2 Vez. 527. Croſcley v. Clare, Ambl. 397. Iſaac v. Defriez, Id. 595, Widmorey. 
Woodroffe, Id. 636. Green v. Howard, 1 Br. Cb. Rep. 31. Hands v. Hands, (cited) 3 Br. Ch. Rep, 
69. Phillips v. Garth, Id. 64. Rayner v. Mowbray, Id. 234. And the rule will be the ſame, though 
the word «« =_ be prefixed to © relations,” Brunſden v. Woolredge, Ambl. 507, Ifaac v. Defrieze, 
Id. 595. idmore v. Woodroffe, Id. 636. But if the bequeſt be to the teſtator's deſcendants, or to 
the deſcendants of A., the neceflity of referring to the ſtatute of diſtributions does not ariſe, for ſuch 
deſcendants ate capable of being aſcertained, Croſsley v. Clare, Ambl. 397. Butler v. Stratton, 3 Br. 
Ch. Rep. 367. And we have ſeen above, that where the court does reſort to the ſtatute of diſtributions 
for the purpoſe of limiting the objects of the bequeſt to relations, it does not conſider itſelf bound to 
adopt the proportions preſcribed by the ſtatute ; but diſtributes per capita, and in ſuch ſhares as any per- 
ticular expreſſions of the bequeſt may call for. Carr v. Bedford, 2 Ch. Rep. 77. Griffith v. Jones, 1d. 
179. Thomas v. Hale, Ca. temp. Talb. 251, Green v. Howard, x Br. Ch. Rep. 31.] 


3. What ſhall be a ſufficient Deſcription of the Thing given, and 
what ſhall be ſaid to be bequeathed. 


Godolph. Godolphin ſays, that in order to find out the teſtator's meaning, 
PBs with reſpect to the things he intended to give away, it is neceſlary 


ec 2 chiefly to regard the (a) time when the will is made; for it is 2 


lace he preſumption of law that the teſtator's mind was not altered, unleſs 


ys, that it otherwiſe appear by ſufficient evidence; therefore, ſays he, if a 
this rule . . . 
mutt be un- father bequeath to his ſon (who is a ſtudent) all his books, and 
282 5 afterwards buy other books, the bocks ſo bought paſs not. 

eſtator 
makes uſe of words in the preſent tenſe or future tenſe; and that if it be doubtful, whether they reſer to 
the time paſt or the time to come, they ſhall be underſtood to relate unto the time that is to come; 
that therefore if a man deviſe his corn indefinitely, it ſiall be underſtood all ſuch as he hath at the time of 
his death. Godolph. 274+ [The rule muſt certainly depend upon the particular expreſſion of the 
bequeſt, as where the teſtator gives a ſpecifick thing as being then in his poſſeſſion, and which in its nature 
is not fluQuating, and he gives it by a particular appellation. Thus, if he bequeaths the leaſes which 
he now has, or all the horſes now in his ſtable, or the arrears of an annuity now due, in ſuch caſes, ſub- 
ſequent leaſes, or after-purchaſed horſes, or arrears afterwards accrued due will not paſs. 1 P. Wms. 597. 
Attorney-General v. Bury, x Eq. Ca. Abr. 201. Baugh v. Rez6, 1 Vez. jun. 260] 


Swind. 413. But it ſeems clear, both by our law and the civil law, that a 
11.26. 2 deviſe of all a man's perſonal eſtate paſſes whatever he i 
vile tit De. poſſe ſſed of, and not that only which he had at the time of making 
 viſes, let- his will; for the perſonal eſtate being tranſient and fleeting, and, 
8 from the neceſſity of dealing and traflick, liable to daily altera- 
; tions if the contrary reſolution ſhould prevail, it would put men 
under the difficulty of making a new will every day, and create 


greateſt perplexity 9 Allo, 
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Alſo, it hath been determined in Chancery, that if a man de- 2Vern.688. _ 
viſes to his wife all his perſonal eſtate, at a place called V., all his 

rſonal eſtate, as coaches, horſes, Sc. there at the time of his 
death, ſhall paſs, though not there at the time of making the will, 
the perſonal eſtate being ſluctuating and varying until the time of 
the teſtator's death. . 

If a man deviſe his houſe, and all his goods and furniture zVern. 538. 
therein, to his wife for life, and after her deceaſe, to his ſon R. Jahre and 
and his heirs, except his pictures, which he gives to his ſons 14. 
and B., and he has pictures in boxes as well as thoſe hung up in 
the houſe, and likewiſe pictures at his death, which he had not 
at the time of making his will; and it is proved in the eauſe that 
he had {kill in pictures, and frequently bought pictures and ſold 
them again z the exception of the piCtures ſhall extend as well to 
the pictures hung up as furniture as to thoſe in boxes, and as well 
to thoſe in the houſe at the time of the will, as to thoſe bought in 
after the will made. 

But where a man deviſed to his niece all his goods, chattels, Abr. Eg. 
bouſchold-ſtuff, furniture, and other things, which then were or 72" _ 
ſhould be in his houſe at the time of his death; and ſome time mae any 
iter died, leaving about 265 J. in ready money in the houſe ; it ¶ See acc. 
was decreed, that this ready money did not paſs, for by the words 8 ad 
«ber things, ſhall be intended things of like nature and ſpecies of Was: ph 
thoſe before mentioned. | q Timevel v. 
2 Atk. 103. Cornforth v. Boon, 2 Vez. 279. Cavendiſh v. Cavendiſh, 1 Br. Ch. Rep. 4674] 


[Colonel Coddrington deviſed to All Souls College in Oxford in All Sous 
theſe words, viz, I deviſe my library of books, now in the cuftody of —_ * 
Ar. Carſwell, to All Souls College in Oxford; and in the ſame will tons 1 Þ.+ 
he deviſed to the College 4000 J. more to augment their library. Wms. 397. 
The teſtator afterwards bought ſeveral books of yalue, which were 
placed in the ſaid library. It was decreed, that the after-bought 
books ſhould paſs; the word new not relating to the books which 
vere in the library at the time of making will, but merely 
pointing out where the library was. [5-54 

General Guiſe, by his will, gave all his pictures, drawings, and Dean of 
prints to Chrift Church College in Oxford, to be kept, and none of = - 
them to be ſold, they being a good collection. He lived ſeveral Bars, 
years afterwards, and after making his will, parted with ſome of Ambl. 642. 
the pictures, and acquired above one hundred new. ones. Lord 
Camden ſaid, he was clear, that the pictures which the General 
ded to his collection after making his will paſſed by the deviſe 
to Chri/t Church College, upon this principle, that 4+ perſonal 
eſtate is conſidered as fluctuating. It would be ſo in caſe of a de- 
niſe of all a man's perſonal eſtate generally. The ſame rule holds 
m caſe of a deviſe of the whole of any ſpecies of his perſonal 
eltate, Caſes have gone ſo far as to extend the rule to the deviſe 
0! a flock of ſheep. The caſe of Al Souls College v. Coddrington 
confirms this rule. The caſe of Gayre v. Gayre is in point. 

A teſtator bequeathed his wife 1200 J. in money, and all the Anon. Pr. 
"4% aud chattels, 5c. in and belonging to his houſe in N 9 

Wie : 
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nothing in Which houſe there was 400 J. in money; and the queſtion 


a will de- Whether this 400 J. ſhould paſs by the will? The court held, tha bc 
2 it ſhould not; for 400 J. is a conſiderable ſum, and the teſtator an 
to reſtrict could not be ſuppoſed to be ignorant of its being in the houſe; ac 
the general therefore, had he intended to paſs it, he would not have couched of 
w_—_ it under general words, but would at firit have given his wife | du 
6 goods and 1600 /. gou 
chattels, money, if not an extraordinary ſum, and juſt received, will paſs. Chapman v. Hart, 

x Vez. 273. 1 6 


Woolcombe There was a bequeſt of all the teſtator's houſchold goods, and 


eee other goods; and there was alſo a bequeſt of the reſidue; which 
Wins. 112. bequelt of the reſidue would have been fruſtrated, had the words (e)| 
« other goods” been held to carry all the perſonal eſtate, The | 100 
court therefore held, that the words « other goods” muſt be in- now | 
tended to ſignify things of the like nature with houſehold goods.) _ 
2Vern. 7479. If J. S. bequeaths all his houſehold goods and furniture which WW 40 
un _ ſhould be in his houſe at R. at his death to his wife, and aſter- T 
deckeed be. Wards going beyond ſea, his ſteward gets the head landlord of the * 
teen the houſe to accept of a ſurrender of the leaſe of the houſe, and re. | 25 
eee ot moves the goods to another houſe, and writes an account of this 
$haftelbury, to J. S., who approves of it, the goods will not paſs by the will to If 
the wife: otherwiſe, if they had been removed by fraud to defeat old, 
the legacy, or by any tortious a& without the privity of the of go 
teſtator. other 
2Vern. 739. So, if a man bequeaths to his ſon the ſurniture of his houſe at qQueat 
cecreedbe- D., and two years afterwards orders goods which he had bought 8 
— of in London to be carried to his houſe in D., and agrees with carriers bono 
Beaufort for that purpoſe, but dies before the goods are removed from Lon- t, b 
9 don, theſe goods ſhall not paſs by the will as part of the furniture brace 
Lord Hard. of the houſe at D. J. 
wicke alluding to this caſe ſays, there was very little oppoſition, being between a mother and a ſon, the fu 
« and I lay no ſtreſs upon it. 4 Atk. 202. ] $A aways 
Chan. Ca. If a man who has debts due to him by bond, and who is like- 7 : 
— . wiſe poſſeſſed of a term for years, bequeaths one moiety of bis * by 
" perſonal eſtate to his wife, and afterwards ſeveral legacies to other wick 1 
perſons, and the reſidue to J. S., the wife ſhall have one complete g. fa 
moiety, if the other is ſufficient to pay the debts, and ſhe ſhall werfon; 
have a moiety of the leaſe, though it was objected that a leaſe vas | kin F 
not uſually reckoned perſonal eſtate. «rat = F* plat 
Portman v. If a man poſſeſſed of a leaſe for years bequeaths ſeveral legacies = 
— 1 of plate and other goods to ſeveral perſons, and after deviſes A he la 
But e the refidue of his goods to his wife, his debts and legacies being Aodn 
Godolph. paid, and makes her ſole executrix; by this will, the leaſe paſſes to tes 15 
352. . her as legatee; for though by a grant of omnia bona a leaſe pas . fr 
not, yet, by the civil law, bona including all chattels, and this being WT curries 
a legacy, the judges of the common law in this caſe ought to Vn dn of 
guided by that law. | = 9 
2 Chan. If a man bequeaths 1200 J. to J. S., and by general words g * Phintif, 
Rep. 190. all his goods, chattels, and houſehold- ſtuff in and about his houle te W {4 16 
the ſaid J. S., money in the houſe will not paſs, he having à Par 
ticular legacy deviſed to him. A bepef Var. 
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A bequeſt of all the teſtator's goods has been holden to paſs a Anon. 2P. 
bond, unleſs there be ſome words in the will which demonſtrate — = . 
lp : J 
an intent to the contrary (a). But bonds, as a ſpecies of choſes in Rolle, 
ation, not admitting of locality, will not paſs under a bequeſt 1 AK. 1208 
of goods and chartels in a particular place (5). Neither will debts 3 ny 
duc by bond paſs under a bequeſt of all the teſtator's moveable () Woet- 


n — 


P. Wms. 112. note in Cox's Ed. (4) Chapman v. Hart, 1 Vez. 271. Moore v. Moore, 1 Br. Ch. 
Rep. 127. Green v. Symonds, Id. 129. note. (c) Spaike v. Denne, Sir W. Jones, 225+ 


Plate (4) and jewels will not paſs by a bequeſt of utenſils, but (4) Dyer, 
(by a bequeſt of houſehold goods plate will paſs. 3 3 
v. Compton, 2 Vern. 638. [This was formerly denied, Jeſſon v. Effington, Pr. Ch. 207. but it ſeems 
now lettled, agreeably to this caſe of Lilcot v. Compton, that plat* will ſo paſs, where it appears, that the 
teſtꝛtor was in the habit of ufing plate, or was of a-rank in life which rendered it an article ſuitable to hig 


domeſtick eſtabliſhment. Matters v. Matters, 1 P. Wms. 425. Nichol's v. Olborn, 2 P. Wms. 419. 
Snclſon v. Corbet, 3 Ark. 369. Kelly v. Pawleit, Ambl. 605. S. C.] 


If a teſtator miſcalculate a reſidue, or a debt which he be. Danvers v. 


queaths, the real reſidue or debt will nevertheleſs paſs.) | 1 


. Rep. 18. Williams v. Williams, Id. 87. 
If a nobleman poſſeſſed of a collar of SS, and of a garter of O-en, 124. 
gold, and a buckle annexed to his bonnet, and many other buttons II 
of gold and precious {tones annexed to his robes, and of many 1ang's caſe, 
other chains, bracelets, and rings of gold and precious ſtones, be- S. C cited 
queath all his jewels to his wife, and die, the garter and collar of 2 
$$ paſs not, becauſe they are not properly jewels, but enſigns of © 
honour and ſtate; and the buckle in his bonnet and buttons paſs 
not, becauſe annexed to his robes ; but all the other chains, rings, 
bracelets, and jewels pals. 
J. 8. by will deviſes thus: Lem, my will and pleaſure is, that Abr. Eg. 
the furniture and pictures in my houſcs at A., B., and C. ſhall 220. 
aways remain there, and not in the power of my executors to diſ- 3 
poſe of, but ſhall go with my ſaid houſes to ſuch of my grand- and karl of 
children as ſhall be in the poſſeſſion thereof, and then appoints — 
that the plate gilt with gold, belonging to his chapel at A., together 8. C. of . 
vith the ornaments thereof, ſhould remain to the perpetual uſe of ported. 
tie ſaid chapel, and makes D. exccutor, to whom he gives all his x _ 2 
; » 81. 8. 
erſonal eſtate, except what is before bequeathed, of what nature 
er kind ſoever, for his own proper uſe; and the queſtion was, if 
tte plate the teſtator conſtantly uſed, and removed with him when 
went from one houſe to another, ſhould go to the executor by 
the laſt clauſe, or belong to the houſes under the word furniture ? 
and my Lord Keeper was of opinion, that furniture in a large ſenſe 
ukes in plate, but not here, becauſe he diſtinguiſhes the chapel 
Pate from the furniture; and the plate of ordinary uſe that was 
arried with him could no more be ſaid the furniture of one houſe 
dan of the others, and he meant only the particular furniture of 
ach houſe; ſo the plate went to his executors, and was liable to 
pantiffs who were creditors. 
[A library will not paſs under the deſcription of furniture.] Bridgeman 


v. Dove, 
3 Ak. 303. i Ee 
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Abr. Eq. If a man deviſes his ſilver tea-kettle and lamp, with the appur- 
3 7 a tenances, nothing ſhall paſs but the kettle and lamp, and the box 
S.Þ Hunt wherein the lamp was placed, and not the ſilver tea - pot, milk-pot, 
and Berkley. tongs, ſtrainer, or caniſters. 

2 Chan. If a man deviſes 40/. to be paid to J. S., by him to be diſpoſed 
l of in ſuch manner as the teſtator ſhould by a private note acquaint 
Clerk, him with, and dies without ſuch appointment, this is a good be- 


queſt to the party. 


(C) What ſhall be an Ademption or Extinguiſhment 
of a Legacy. 


Scinb. 522. & Winburne diſtinguiſhes between the ademption and tranſlation 
$26. of a legacy: the firſt, he ſays, is the taking away a legacy 
which was before bequeathed, which may be done by an expreſs 
revocation thereof, or it may be done ſecretly and by implication, 
as by giving away, or voluntarily alienating the thing deviſed, 
Tranſlation of a legacy is the beſtowing of the ſame upon ano- 
ther, which is likewiſe an ademption; and therefore there may be 
an ademption without a tranſlation, but there can be no tranſla- 
tion without an ademption. 
Swinb. 522. The ademption of a legacy is no more to be preſumed than the 
| revocation of the teſtament, unleſs it be proved; and therefore if 
the teſtator bequeath all the corn in his barn, and live after the 
making of his will till the corn is ſpent, and other corn be 
put in the place thereof, this ſpending of the corn is no ademp- 


tion of the legacy, and therefore the legatee ſhall have ſuch corn | 
as is found in the barn when the teſtator dieth, unleſs the corn | 
found in the barn at the death of the teſtator be greater in quan- | 


tity than was the corn at the time of the will made; for ſo much 
is due, but not a greater quantity than was the firſt, 


Swinb. 522. 80, if the teſtator bequeath a ſhip, and afterwards, by piece- | 


meal, repair and renew the ſame, ſo that there remain nothing ot 


the old ſhip but only the bottom tree, here is no ademption of the | 


legacy, but the legatee may recover the whole ſhip. 


Swinb. 523, If a man bequeath a houſe, which afterwards he voluntarily } 


$34 pulls down, or which is blown down by the wind, or is conſumed 
by fire, and afterwards he erect a new houſe where the old houſe 

ſtood ; Swinburne is of opinion, that the legatee in neither of theſe 

caſes can have the new houſe it being a general rule of the civil 


law, that a houſe bequeathed being deſtroyed, if the teſtator build | 


another in the ſame place, the legacy is extinguiſhed, unleſs the 


meaning of the teſtator were otherwiſe. 


Swinb. 323. But if the teſtator bequeath an houſe, and afterwards, by piece- | 
meal, repair the ſame, ſo that there is no part of the old matter ot 


ſtuff remaining, the will of the teſtator is not hereby 4 5 1 
e houle 


be changed; and therefore the legatee may recover 
repaired, for it is d-emed to be the ſame houſe ſtill in law. 


$winb, 5244 Allo, if the teſtator, being conſtrained by neceſſity; as for - 
payment of his debts, ſupplying himſelf or his family with _ | 
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ind neceſſaries, Qc. alienate the thing bequeathed ; this is no 
ademption of the legacy, and therefore is the executor bound to 
redeem the ſame, or to pay the juſt value to the legatee. 

So, if the thing bequeathed be not fully alienated, as if it be 
pledged or pawned, the legacy is not thereby extinguiſhed z and 
therefore the executor in this caſe is bound to redeem the ſame, 
and to reſtore it to the legatee, or to pay the price thereof, if he 
ſuffer it to be forfeited. 

If a legacy be given to one perſon, and afterwards in the (a) 
ſame will the ſame thing be given to another, this is not an 
ademption of the legacy as to the firſt perſon, for the utmoſt 
conſtancy ſhall be preſumed in the teſtator, till the contrary ap- 
pears; and therefore in this caſe they ſhall divide the legacy be- 
tween them. 
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Swinb. 52 57 


Swinb. 528. 
(4) So, if, 


by teſta- 


ment, he 
had given 

it to one 
perſon, and, 
by codicil, 


to another, this would be no ademption, unleſs it appeared the teſtator's intention that it ſhould be ſo, as 
if he had ſaid, that eobich I did bequeath to A. I give B., theſe or the like words wholly take away the 


legacy, Sw.nb. 529. 


If a man bequeath a legacy in theſe words, viz, I give to my 
niece A. 5ool. which my ſiſter B. hath now in her hands of mine, as 
by bend appears; and after the money be paid, and ten years after 
payment thereof the teſtator die, yet the legacy is good, though 
the ſecurity is altered; for by the words, no more is intended, but 
that the legacy ſhould be as ſure as he could make it. 

Again, a man deviſed in the following manner, wiz. I give 
and deviſe to A. my good and only uncle, the ſum of 500 l. that is to ſay, 
that bond and judgment he gave me for 400 J. and 100 J. in mo- 
ney, and made his wife executrix, and deſired her to be kind and 
alliſting to his uncle, that he might live as became a gentleman; 
the uncle ſome time after ſold an eſtate, and with the money paid 
oft 320 /., and took up the bond, and had the judgment vacated, 
and gave a new bound for the remaining 80/., and ſome time after 
the teſtator died, and the uncle having notice of this will, brought 
his bill for this legacy of 500 J. For the executrix it was inſiſted, 
that this was a ſpecifick legacy of that particular bond and judg- 
ment, and they being cancelled and altered before the teſtator's 
death, it was an ademption of the legacy as to ſo much : and be- 
lides, they urged, that this payment of the 320 J. amounted to a 
releaſe, fo that he could only be entitled to the refidue. On the 
other {ide it was inſiſted, that the diverſity (5) is where the money 
is voluntarily paid in by the perſon who owes it, and where the 
teſtator ſues for and recovers it: in the firſt caſe, the legacy con- 
tinues ſtill good, becauſe the money only comes home to the per- 
ſonal eſtate ; but in the other caſe, the teſtator ſuing for it, ſhews 
that he intended to make it his own, and therefore would not leave 
it to the legatee to recover; and the juſtice of the uncle ought 
not to prevent the affection of the nephew; and no alteration of 

is intention appeared. My Lord Keeper was clear of the ſame 
opinion, and decreed the 80/. bond to be delivered up, and the 


reſidue of the legacy to be paid. 
12. 328. the diſtinction is taken notice of by 


* 


Raym. 335. 
Pawlett's 
caſe. 


Abr. Fq. 
302. Orme 
and Smith, 
2Vern. 63. 
$. Co 
() Lord 
Camden, in 
ſpeaking of 
this caſe of 
Orme v. 
Smith, ſays, 
«« the pay- 
ment was - 
clearly vo- 
luntary. 
The coun- 
ſel laid hold 
of the diſ- 
tinction be- 
tween a vo- 
luntary and 
compulſory 
payment, 
but the court 
does not ap- 
pear to have 
decreed upon 
the diſtinc- 
tion.“ But 
in Crockat 
V. Crockat, 
2 P. Wms. 
164. and 
Rider Vs 
Wager 


the court- And In Partridge v. Partridge, CA. temps 


Tad. 326, it is recognized by Lord Talbot, and in Lawſon v. Stitch, r Atk. 508. by Lord Hardwicke, 


A the ſame 
A2 2 


nnn, 7 
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of theſe caſes. In Farl of Thomond v. Karl of Suffolk, 1 P. Wms. 457, Lord Macclesfield cittzfuled 
the diſtinction, and the ſame was done by Lord King in Ford v. Fleming, infra. In Aſhton v. Aſtiton, 
P. Wms. 386, Lord Talbot declares His idea, that the diſtinction bas no weight in it. Its exiſtence 
Leere by Lord Camden in Attorney-General v. Perkin, Ambl. 566; and that opinion is adopted by 
Thurlowe, in Aſhburner v. Macguire, 2 Br. Ch. Rep. 109. Other judges admit the diſtinction, but 
not as a rule of determination in all caſes. They conſider the teſtator's calling for payment not to be 
75 itſelf ſufficient evidence of an intention io adecm, (and ademption muſt always depend upon intention) 
ut at the ſame time they regard it as a queſtionable act requiring explanation. Drinkwater v. Falconer, 
2 Vea. 623. Hambling v. Liſter, Ambl. 401. Coleman v. Coleman, 2 Vez. jun. 639. } 


Crockatvy, [A teſtator gave his ſiſter S. C. 5 50 J. which was then in Mr, 
3 E.'s hands, and died ſoon after the making of his will. It ap- 
164. peared, that the teſtator, before the making of his will, had left 
in Mr. E.s hands $50/., for which Mr. E. had given a note to 
the teſtator, payable to him or order, and the teſtator had, before 
the making of the will, drawn ſome bills on E. ordering him to 
pay ſeveral ſums of money, which, in all, had reduced the 550/. 
to 430/. The teſtator had left aſſets for the payment of all his 
legacies, including the whole legacy of 5504. to his ſiſter S. C. 
It was infiſted, that S. C. ſhould have no more than 4301. of her 
legacy of 550/. there being no more than 43o/. left in Mr, E' 
hands. But the Maſter of the Rolls held, that ſhe ſhould have 
the whole 5 50 J. legacy. Theſe payments out of the 5504. in 
the hands of Mr. E. having been all ordered by the teſtator be- 
fore the making of the will, this cannot be faid to be an ademp- 
tion of the legacy, but is an expreſs indication of the teſtator's 
intention, that as the note for the full ſum of 5 50. was ſtill ſtand» 
ing out, notwithſtanding he had ordered the payment in part 
of the note, yet he renouuced all thoſe payments, and willed that 
the whole 550/. ſhould be the legacy which he gave to his fiſter | 
S. C. His Honour therefore decreed the plaintiff S. C. the whole | 

5 zol. note, and intereſt from the time of filing the bill. 
Rider v. A. having a debt due to him from D. bequeathed 5001. part 
bg + thereof to B. the ſecond ſon of D., and the refidue thereof to the 
__ younger children of D. to remain in D.'s hands until the children 
ſhould be capable of receiving it; the ſhare of any of them dy- } 
ing before ſuch time to go to the ſurvivors or ſurvivor. A. calls 
in, and receives the whole debt in his lifetime; and B. dies in 
the lifetime of 4. Then A. died in the lifetime of the younger 
children. Lord King ſaid, that it could not be intended the ſur- | 
vivor ſhould take, unlefs B. the legatee ſhould have ſurvived the 
teſtator, ſo that the right to the legacy became veſted in him; but 
that B. dying in the Hime of the teſtator, as nothing could ever 
veſt in him, ſo neither could it ſurvive from him. His Lordſhip 
admitted, that where a deviſe is to A. for life, remainder to B., 
and A. dies in the teſtator's lifetime, B. ſhall take preſently; or 8 
if a deviſe be to A. and B., and A. die in the teſtator's lifetime, 
and then the teſtator die, there, B. ſhall have the whole; for 
theſe caſes ſeem to be within the plain intent of the teſtator: 5 
that, in the principal caſe, it was quite a ſtrain to ſupport a legacy Þ 
given out of a fund which the teſtator had by his own voluntary act 
put an end to; for which reaſon he declared, that theſe legacies to 
the younger children were extinct, and ſhould not be made got 
| A. be- 
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A. bequeathed loo. capital S. S. ſtock to B. At the time of Partridge e. 
making his will he had 1800. of ſuch ſtock, and afterwards by — 
ſale reduced it to 2004, but afterwards increafed it to 1600/., Talk. nad. 
and died. Between the making of his will and his death, the i 
act took place which changed three-fourths of the capital S. S. 

ſtock into annuities. Lord Talbot held, that this legacy was 
not adeemed or impaired either by the ſale or the act of parlia- 

ment. Not by the former, ſor all caſes of ademption ariſe from 

a ſuppoſed alteration of the intention of the teſtator; and if the 

ſelling out of the ſtock is an evidence to preſume an alteration 

of ſuch intentiou, his buying in again is as ſtrong an evidence 

of his intention that the legatee thould have it again. It was 

not the particular ſtock he was poſſeſſed of that he gave; but 

the deviſe was only deſcribing the nature of the thing he 

gave, of which he had ſufficient to anfwer ſuch legacy at the 

time of his death. If the teſtator after fuch legacy ſells out part, 

and dies, ſuch ſale would afterwards be looked upon as an 
ademption pro tanto. If he deviſes ſo much ſtock, and at the 

time of ſuch deviſe has not any ſuch ſtock, it is a direction to the 

executor to procure ſo much for the legatee, It would be ver 

hard in this caſe to conſider the ſelling as an ademption, becauls 

he might ſell out for ſome particular purpoſe, and as ſoon as that 

purpote was anſwered he might buy in again. It was not affected Bronſdon v. 
by the act of parliament, for it would be extremely hard to fay, — 
that this alteration of ſtock by parliament ſhould work an ademp- 8. P 

tion, when it cannot be preſumed the teſtator's intent was parti- 

cularly aſked, or that he concurred or agreed to ſuch law in any 

other manner than what every other perſon is ſuppoſed to do. 

His Lordſhip added, If an obligee were to deviſe a legacy of 1000/; 

ſecured by bond from A. B., and he ſhould afterwards compel 

A. B. by due courſe of law to pay it him, this would be an 
ademption of the legacy; but it was never thought, if A. B. 

ſhould pay in the money voluntarily, it would be an ademption, 

becauſe the obligee is bound to receive it. ; 

A. and B. (afterwards Countefs of n. and fince deceaſed) Earlof Tho- 
vere each indebred to J. S. in 2000 J. fecured by bonds. F. S. 200d v: 
bequeaths theſe two ſums of 2000 /. and 2000/,, and all intereſt folk, 1 P. 
due for the ſame to her grand- daughter C., and deviſes away the Wm. 461. 
ſurplus of her eſtate, with a proviſo, “ that in caſe all or an 

part of theſe ſums ſhould be paid in before the teſtatrix's death, 

* then ſhe gives to the faid C. 4000. or ſo much money as the 
principal money ſo paid in ſhould amount unto, as the caſe 

* ſhould fall out.” Afterwards, the teſtatrix in her lifetime, re- 

leaſed to 4. the 2000 . due upon his bond without having received 

any part of the money, and died; and C. died inteſtate 3 upon 

which the (aid A., who was her brother, adminiſtered to her, and 

demanded the 20000. releaſed to himſelf upon his bond, and alfo 

the 20000. due upon B.'s bond. With reſpect to the former (the 

"ly one material to notice in this part) it was objected, that the 

teleaſe of the bond to A. was a revocation, or — of the 


legacy Pro tanto, it being the voluntary act of the teſtator. But 
Aa} by 
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by Lord Parker, the teſtatrix intends by this will (amongſt other 
things) to make a proviſion of 4000 “ for her grand-daughter C.; 
and though ſhe has ſhewn her kindneſs to her grandſon (one of 
theſe bonds being given by him for 2000 /.), yet this noways im- 
ports an alteration or diminution of her kindneſs to her grand- 
daughter. I cannot approve of the diverſity, that if the teſtator 
gives away a debt by his will, and afterwards calls it in, this mult 
be a revocation ; /ecus, if it be paid in to the teſtator unaſked for; 
for ſuppoſe the teſtator called in that debt, fearing it might be 
loſt, and not liking the ſecurity ; is there any reaſon that this 
ſhould deprive the legatee of his legacy ? And the cafe of Orme 
and Smith proves that the teſtator's receiving in the debt is no re- 
vocation or ademption of the legacy. As to the matter of the 
releaſe, that ſurely implies payment and ſatisfaction of a debt, 
being tantamount to the teſtator's receiving it, and giving it back 


again; and in the preſent caſe, it is the ſame, as if the will had } 


ſaid, if theſe debts be paid or diſcharged.) 


Abr. Eq. One by will deviſed thus: Item, I give and bequeath to my grand- 


302. 
Ford and 


Fleming 
La. 
469. S. 


2 Str. $27. 


S. C.] 


daughter Mary Ford { the plaintiff ) the ſum of 401. being part of a 
\ debt due and owing to me for rent from G. M. ſbe allowing what 
ms. c{arges fhall be expended in getting the ſame. Item, I give and le- 
Ce queath into my grandſons A. and B. the reft and refidue of what ir 
due and owing to me from the ſaid G. M. which is about 401. to be 
equally divided between them, they allowing charges as aforeſaid. Af- 
terwards the teſtator received the whole debt owing for rent from 
G. M., and for the plaintiff it was inſiſted, that there was a dit- 
ference between a ſpecifick and a pecuniary legacy; that though 
the ſpoſing of a ſpecifick legacy might be an ademption of it, 
yet this being a pecuniary legacy, the paying of the money to the 
teſtator would not be a loſs of it. On the other ſide it was in- 
ſiſted, that there was a difference between a voluntary and com- 
pulſory payment, that though the firſt was no ademption, yet the 
ſecond was, and that the teſtator obliged G. M. to pay in the 
money. But my Lord Chancellor was of opinion, that there was 
no foundation for the difference taken in the books between a vo- 
luntary and compulſory payment, for the latter might be with an 
intent to ſecure the legacy at all events, and decreed the plaintiff 
the 40 / legacy. 


Attorney- [A teſtator enumerates mortgages, bonds, and notes due to 
General - him; and gives out of the intereſt an annuity to A. for life, and 


Parkin, 
Ambl. 


566. after her death, directs the ſecurities to be veſted in truſtees for 
charitable uſes. After the making of the will ſome of the ſecu- 
rities are paid off, (whether voluntarily, or not, did not appear, 
and new ones taken, Lord Camden held, that this was a money 
legacy, a bequeſt of ſo much money as was equal to the money 
owing to the teſtator on the ſeveral ſecurities : that where the in- 
tention of the teſtator was to give a money legacy, there co 
be no reaſon to ſuppert the diſtinction between a voluntary and 2 
compulſory payment; and that therefore the receipt of the mone} 
7 the ſecurities could not be conſtrued to be an ademption 
OL it. | 
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E. being entitled to 840/, lent upon mortgage in truſtees” Hambling 
v. Lifter, 


Ambl. 401. 


names, bequeathed to the plaintiff 100 J. to be paid by the truſtees 
out of the mortgage money, as foon as the ſame ſhould be re- 
ceived; and gave him 100 J. more to be paid out of the ſaid mort- 
gage, when the ſame ſhould be received. After making the will, 
there being a conſiderable arrear of intereſt upon the mortgage, 
and the principal and intereſt amounting to 1250 /., the teſtatrix 
zgreed to a compoſition, and accepted 1000/7, for the whole that 
was due; and within a ſhort time afterwards laid out the money 
On a bill by the 
plaintiff to be paid his legacy out of the aſſets, the queſtion was, 
Whether the receiving of the mortgage money was an ademption ? 
The Maſter of the Rolls ſaid, that (to be ſure) an alienation of a 
legacy, if there is nothing elſe in the caſe, is an ademption, and 
equity will not ſet it up again : that the inference he drew from 
the caſes was, that there muſt be an indication of change of 
mind to work an ademption. A debt given ſpecifically, and called 
in, and no account appearing why it was called in, is an ademp- 
tion; but if any account is given, it is otherwiſe. It is the in- 


which ſhe ſo received upon other ſecurities. 


tention that governs, It was ſo in the Roman law. 


2 
20. 12. The receiving of the money in the — caſe is ac- 


counted for: the debt was increaſed from 8401. to 


in ſo much danger, that the teſtatrix took 10001. for it. 


oft. Inſt. 2. 


1250/., it was 
He did 


not agree, he ſaid, to the diſtinction taken in ſome of the caſes 
between voluntary payment and being called in, as laid down ge- 
rerally : at the ſame time he did not ga fa far as Lord Talbot, in 
Aſton and Aſhton, 3 P. Wms. 384., and ſay, that the calling in a 
debt by the teſtator is not an ademption, becauſe it might be from 
an apprehenſion of ſuch debt being in danger; but if there 1s 
proof that it was called in for any other reaſon than an intention 


to adeem, he thought it not an ademption. 


His Honour there- 


fore decreed the legacy and intereſt to be paid to the plaintiff out 
of the money which was received in, and laid out on other ſe- 


curities. 


A. bequeathed a moiety of two-thirds of the reſidue of his Birch v. 
dul h Sea ſtock, India, Bank, and Orphan ſtock, leaſes, Eaſt India, Baker, Mob 
and $2uth Sea bonds, mortgages, and other his perſonal eſtate to *** 
B., who, before he received his legacy, made his will, and de- 
wed this moiety to truſtees, to ſell and pay 200 J. thereout to C. 
and the reſidue of the money to D. Afterwards B. and the legatee 
of the other moiety came to an account with the executor of A., 
and their ſhares are ſet out and received, and the ſtock and bonds 
are allotted to B., who ſells part of them in his lifetime, without 
keeping an account of the produce. It was decreed, that this 
But the bare 
receipt of his ſhare by B. it was ſaid, was no ademption, for it 
did not ſhew any change of his mind, but was done in concert 
wich the other legatee, to aſcertain their moieties, and prevent 


was an ademption of the legacy to D. pro tanto. 


ſurvivorſhip. 


One partner by his will gives to his partners one-ninth of one 


tyelfch of the profits reſerved to him by the terms of the deed of 


Aa 4 


co-part- 


Backwell v. 


Ambl. 260 
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co-partnerſhip. He afterwards, on the expiration of the partner. 
ſhip, enters into freſh articles with the ſame partners, under which 
they take a greater intereſt than they had under the former ar- 
ticles. Lord Harduwicke held, that the renewal of the articles was 
no ademption. 
Afuburner A teſtator bequeathed Cinter alia) as follows: © Item, I be. 
— ig «© queath to my ſiſter J. A. the intereſt ariſing from her huſband 
Rep. 156. W. A.'s bond to me for principal 3500 f. ſterling during her life, 
« independent of her preſent, or any future huſband, amounting 
« to 175 J. ſterling per annum. Item, I bequeath the principal of 
« the ſaid bond, on the deceaſe of my ſaid ſiſter J. A. to her four 
& daughters (naming them) to be equally divided among them or 
& the ſurvivors of them. Jtem, I bequeath to Mr. V. B. m 
« capital ſtock of 10001. in the India Company's ſtock.” VV. A, 
the debtor became a bankrupt after the making of the will, and in 
the teſtator's lifetime, and the teſtator proved his debt under the 
commiſhon, and received a dividend thereon. After the teltator's 
death, another dividend was made to the bankrupt's creditors, 
The teſtator, at the time of making his will, was poſſeſſed of 
1000 J. E. J. ſtock, and no more; but fold out the whole of it 
before his death. Lord Thurlowe held, that the bond was given 
as a ſpecifick legacy; that the receiving the dividend upon it un- 
> der the commiſſion was no ademption of it, and direCted that the 
Sond ſhould be delivered up to the legatees, that they might re- 
.£cive the dividend not received by the teſtator, and whatſoever 
elſe might be thereafter payable out of the bankrupt's eſtate in re- 
ſpect of that debt. But as to the legacy to V. B. he held, that 
that was clearly adeemed : that it was a ſpecifick legacy, and the 
teſtator having ſold the ſtock after making the will, it was as if 
it had never exiſted. 2 
Badricky. A teſtatrix bequeathed ſeveral ſums of money to different perſons, 
Steven*, to be paid within three months after her deceaſe out of a bonds 
Rep. 431. debt due to her; the obligor in the bond, who was one of the 
legatees, paid the debt with intereſt and took up the bond in the 
lifetime of the teſtatrix; but whether voluntarily, or upon de- 


36 


mand, did not appear. The legacies were holden to be adeemed 


by this payment. ; 
$aviley, Sir E. B. by his will gave to his two daughters 2000/. a- piece, 


Blacket, tu be paid in the manner therein mentioned, that is, 500 J. part 
1 P. Wms. . , 1 
thereof he directed to be charged upon, and raiſed out of pre- 


. miſes compriſed in his marriage ſeitlement, on which he de- 


clared by his will he had power to charge 1000}. The teſtator bad 
joined with his ſon in a recovery of theſe premiſes, and had thereby |} 


(according to the opinion of the court, on a queſtion raiſed in the 
cauſe) extinguiſhed his power to charge, Lord Macclesfield, upon 


the hearings for further directions, notwithſtanding theſe ſums 
had been charged on a fund which failed, decreed them to be 


paid out of the teſtator's perſonal eſtate. 


Coleman v.. A. by his will gave the intereſt of a bill of exchange for the | 


Coeman, ſum of 1500 J. on the Eaft India Company to his wife for life, and 


„ direced, that after her death the bill mould be ſold, and the 


money 7 
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money ariſing thexeby divided between his nephews and nieces, 
with benefit of ſurvivorſhip. After making his will, the teſtatgr 
received from the E. I. Company the ſaid ſum of 15007. due on 
the ſaid bill, and he lent it upon perſonal ſecurity. Some time 
after he called in 100 J. which he lent to J. H., who became in- 
ſolvent. The remaining 14004. remained due at the death of the 
teſtator from the perſon to whom it was lent. It appeared that 
this bill conſtituted the bulk of the teſtator's fortune, The pay- 
ment of the bill was decreed to be no ademption.) 
If teſtator bequeath 100/. to a man, and in the ſame teſtament Swinb. 53a. 
give him 100/. without taking notice of the firſt 100, the ſecond Greenwood 
diſpoſition is underſtood to be but a repetition of the former, and 2 


ood, Br. 
all but one legacy, unleſs it appears that the teſtator intended Ch-Rep. 30 
kim 2001. in all. note. 


But if two legacies of equal ſums are given to the ſame perſon, Ridges v. 
the one by the will, the other by a codicil, the ſecond bequeſt is —_— 
conſtrued primd facie, a duplication. Ie Rep. 389. 
Though this difference between the legacies being in the ſame will, and being one in the will, the other 
ina cod'cil, is mentioned as a ſtrange diſtinction by Mr. J. Aſton, in his learned argument in Hooley v. 
Hatton, 1 Br. Ch. Rep. 390. note. Vet he ſeems afterwards to admit it as ſetiled. But notwichſtand- 
Ing the legacies are in different inſtruments, yet if they be not given imply, but for a rea on expreſied, 
which eaſoa is the ſame both in the will and codicil, ic denotes the intention of giving but one bequeſt, 
and ſuch intention muſt prevail. Duke of St. Alban's v. Feauclerk, 2 Atk. 640. 1 Br. Ch. Rep. 392, 
note. On tne other hand, it the woroing of the gift in the codicil be varied from that in the will, and 
mark the legatee as an object ot the teſtator's peculiar favour, this corroborates the primã facie preſump- 
yon of law, that the lat er ſhould be an additional legacy. 1 Br. Ch. Rep. 393- And this ſecms to bold 
vkere there is but one inſtrument. 2 Br. Ch. Rep. 528. | 


So, if the ſums in the will and codicil be unequal, whether the Maſters v. 


latter be the greater or the ſmaller of the two, they ſhall be taken Maſters, 


. P. Was. 
accumulatively, 423. Curry 
„bie, 2 Pr, Ch Rep. 225. Extrinſick evidence of intention may be taken into the account in theſe 
aſes, for the ambiguity of preſumption, wh«ther a legatee ſhall have two legacies, does not ariſe fimply 
hom the conſtruction of words; but is a preiumption denec probetur in contrarium. 2 Br. Ch Rep. 526-7, 
Hence an increate of fortune to the teſtator after the making of the will, and before the date of the. 
codicil, has been conſidered as a circumſtance that he intended additional bounties. '1 P. Wan, 434+ 


So, where à teſtator bequeathed 300 J. to be paid to the child Pit . 
he ſhould have at his death, and if he ſhould have none, then to - > pod 
als ter; and afterwards, having three children born, he gave by 301. 

x codicil 2p9 J. to each of them, to be paid at their reſpective ages 
of 21 years; it was decreed, that the latter bequeſt being without 
words ſignifying the ſame to be for their portions, or any thing 
either to revoke or affirm the former gift, it ſhould be taken by 
way of accumulation, and the children ſhould equally diyide both 

gacies. 

But where a teſtator having made a codicil containing ſeveral Coote v. 
legacies, afterwards made a ſecond preciſely to the ſame effect, with 8 *. 
the addition of only one pecuniary legacy, his intention was — 
thought to appear, that there ſhould be but one codicil, and the 

ter only was decreed to ſtand.) 5 

4. deviſes to his younger ſon 7501, and afterwards buys him a Preced. 
comet of horſe's commiſſion, and paid 650 J. for it; and it was Shan, 263- 
roved to be a , | Hoſkins and 

intended this 650 J. ſhould be diſcounted out of the Hotins. 


legacy, and that he would ſtrike ſo much out of his will as ſoon 
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as the accounts came from London to him, but he died before 
they came, without altering his will ; and it was held, that this 
money paid for the commiſhon ſhould go in diminution of the 
legacy, and be taken in payment and ſatisfaction for ſo much. 
If A. by will deviſe 200/. to his daughter, and afterwards on 
on; her marriage gives her more than that ſum, this is an extinguiſh- 
, at 
there the ment of the legacy. 
_w 0:05 ang Head cited, where payment in the teſtator's lifetime was adjudged a ſatisſaction of the like 


Vern. 95. 
Huſbands v. 
Huſbands. 
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2Vern. 115. 
3 and 


So, where the teſtator directed that 400 J. ſhould be laid out in 
finiſhing a houſe which he was building; and lived after the 
making of the will, to expend a greater ſum in that ſervice; it 
was decreed againſt the heir at law, that this was an extinguiſh- 
ment and ſatisfaction of the 400 J. although the houſe was not 
completely finiſhed at the teſtator's death. 


(D) Where a Legacy ſhall be preſumed to be a 
Teſtator. 


Abr. Eq. 

203. Salk, 
155. Pl. 5. 
2 Salk. 508. 


by in the conſtruction of wills, it has been from thence eſta 


legacy. 
2Vern. 171. 
Bloyes and 
Bloyes cited 


adjudged. 
portion by the ſettlement. 

2Vern. 498. 

Preced. 


Chan. 240. 
S. C. Brown More, 


notes. 
Preced. 
Chan. 138. 
Bromley v. 
Jeflareys. 


ment of his debts, with power of revocation; 


the ſettlement. 
Bruen v. 
Bruen, 
2 Vers. 439 


Satisfaction of a Debt or Duty owing from the 


T* intention of the teſtator being the prevailing rule to go 


bliſned as doctrine, that wherever a perſon, by his will, gives a 
2 Vern.177. legacy as great or greater than the debt he owes to the legatee, 
258. 298. that ſuch legacy ſhould be a ſatisfaction of the debt, on the pre- 
ſumption that a man muſt be intended juſt before he is bounti- 
ful, and that his intent is to pay a debt, and not to give 2 


As, where a man by marriage ſettlement provides 400 J. for 
daughters, and having two daughters, by will gives them 200%. 
to have been à- piece for their portions, without taking notice of the ſettlement; Þ 
it was held, that the 200/, a- piece ſhould be a ſatisfaction of the 


So, where a man had prevailed on his wife to join in ſelling B 
71. 10s. per ann. of her jointure, and after 6/. 10s. per ann. 
and having given two ſeveral notes, that his executor 
v. Dawſon, ſhould pay her the ſaid two ſeveral ſums during life, he after 
makes his will, and thereby gives her 14 /. per ann. during lille, 
out of certain lands; this was held to be a ſatisfaction of the 


So, where one ſettles his eſtate on truſtees, to be ſold for pay- 3 
then he marries 2 
daughter, gives her a portion, and covenants that the huſband l 
ſhall have the eſtate 1500 J. cheaper than any other; after he, by | 
will, revokes the ſettlement, gives the huſband 1500 /., and dies; 
this legacy was held to be in ſatisfaction of the 1500 /. ſecured by q 


[So, where a term was created by a marriage ſettlement to raiſe 5 
3000 J. for daughters portions, within 12 months after the os ; 
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of the ſurvivor of huſband and wife, and there being one daughter, 
the father deviſed the truſt eſtate to make good his wife's jointure, 
and to raiſe 3000/. for his daughter's portion; it was holden, that 
the will ſhould be taken as relative to the ſettlement, and con- 
frued for the better ſecuring the 3000 J. by the ſettlement, and 
not as another deviſe of 3000 J. 

do, where a teſtator bequeathed 1000 J. apiece to each of his 
fre daughters, and after legacies paid, gave the ſurplus of his lands 
equally amongſt his five daughters, and afterwards gave 1000/7. 

rtion with one of them in marriage, ſhe was excluded from the 
1000 J. intended by the will. 

7.8. ſettled his eſtate on himſelf for life, remainder to his 
fut Sc. ſon in tail male, with a proviſo, that if B. his ſon ſhould 
die without iſſue male, and leave a daughter, the truſtees ſhould 
raiſe out of part of the premiſes 5080 /., to be paid to ſuch daugh- 
ter within a year after her marriage, or at her age of twenty-one, 
which ſhould firſt happen. B. on his marriage ſettled the ſaid 
eſtate (including the premiſes charged with the 5000/7.) on him- 
felt for life, remainder to his firſt c. ſon in tail male, remainder 
to trultees for 200 years, in truſt to raiſe 8000 /. for daughters 
portions (if no iſſue male), payable at eighteen (a), if then married, 


or at any time after, when married. B. having no iſſue male, de- * 


riſed all his lands to C. in tail male, chargeable with his legacies, 


and bequeathed to E. his daughter for her portion 8000 J. viz. i 


4000/., part of it to be paid at her age of 18 years, and 4000 J. 
relidue thereof, within a year after marriage, or in all events at 
21; and bequeathed to her 120 J. per ann. until 18, and after- 
wards 200 J. per ann. for her life. E. the daughter brought her 
bill for the recovery of all thoſe ſums of 5000/., 8000 l., and 
$000 /., inſiſting that none of them being given in ſatisfaction of 
the other, and it being the caſe of an heir at law, and theſe ſums 
payable at different times, ſome leſs beneficial than others, therefore 
al theſe portions, or at leaſt the 001. given by the grandfather, 
and the 86007, given by the father, ſhould be paid her: but Lord 
Harcourt decreed, that ſhe ſhould have but one 8000/7., but that, 
when of age, ſhe might ele& which of the portions ſhe pleaſed.) 
So, if A. by marriage articles, agrees to leave his wife 800 J. 
and her jewels, c. but it is declared, that, notwithſtanding the 
articles, ſhe ſhould not be debarred of any thing he ſhould give 
ber by will; and A. by will makes a diſpoſition of his whole eſtate 
among his children, c. and gives his wife 1000 J. The wife 
mult waive the articles, or the will, for ſhe cannot have both; for 
3 making a diſpoſition of the whole eſtate, ſhews that he in- 
tended that every part ſhould be performed. 
» where a child, entitled by his father's marriage articles to a 
ae of his father's perſonal eſtate, had a legacy given to him by 
the will of his father; it was held, that, if he will have the legacy, 
* mult waive the benefit of the articles. 
So, where a freeman of London made his will, and deviſed 
dacies to his children more than their orphanage parts would 
Mount to, without taking any notice whatſoever of the cuſtom ; 
at 
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Legacies. 
it. was held by the Maſter of the Rolls, that theſe legacies ſhoyld 
be a ſatisfaction of their orphanage ſhares, to which they were 


entitled by the cuſtom in the nature of a debt; and that the le. 


gacies ſhould not come out of the teſtamentary or dead man's 


part, becauſe it is held in this court, that they ſhall not take both 
y the will and the cuſtom too; but where ſuch legacies are lefs 


than their orphanage ſhares, whether they ſhall be pro tanto a 


ſatisfaction, he was in great doubt, and ſent it to the city to | 


certify, though he ſeemed rather to think they ſhould in that caſe 


take both, eſpecially, if none of the deviſecs in the will were 
thereby diſappointed. | 
LJ. S. by deed-poll aſſigned all his ſecurities to the value of 
7000 J. to a natural daughter, but afterwards treats them as his | 
About fix month? 
before he died, he executed and delivered to her a bond for 
10, ooo I. payable in three months after his deceaſe. He after. | 
wards made his will, and deviſed to her his real eſtate, provided 
he married V. J., but in caſe of her retuſal, he gave it to V. 7, 
He likewiſe bequeathed her all his perſonal eftate, and made her 
It was decreed, that the 
daughter was not entitled to the benefit of the deed of alignment } 


own, not having delivered the deed to her, 


executrix. She refuſed to marry Is. YT 


and the bond, but muſt make her election. 


The mary mes Reed the elder had fix children, amen, 
illiam, Themas, and Charlotte, who were entitled | 

under the will of their grandfather, upon their attaining their re- 
ſpective ages of 23 years, to two ſums of 0 J. each, which 
the court of Chan- 

cery, and laid out in the purchaſe of 11,315 J. 8 f. 4 d., 3 per cent. 
Bank annuities, which being divided into fix parts, came to 1885“. 
185., and a fraction of a penny each. Such of the children as B 
Her the teſtator made his will, 

viz. James, Sarah (now Sarah Jones). and Mary (late Fydell de. 
ceaſed), had applied for their ſhares, which had been transferred I 
to them; and James Reed, the eldeſt fon, transferred his ſixth, | 
the 4th September 1783, to the teſtator his father; Sarab, the I 
eldeſt daughter, on the 8th February 1784, executed a power to 
the houſe of Efcot, Reed, and Co., for transferring her fixth of the 
ſaid ſtock; but the ſame was a general power to accept, receive 8 
dividends, and transfer, not naming to whom. The daughter 
Mary and her huſband R. Fydell, by their marriage articles, dated 
24th March 1784, covenanted, that her ſixth ſhould become the 
droperty of her father; and in April following, it was transferred Þ 
into his name. M illiam the next ſon, qth Augy/t 1784, transferred 
his ſixth into the name of his father. On the 3oth of July 1794 B 
the teſtator (being then poſſeſſed of 32,771. 165. 2 d., Bank 
3 fey cents.) made his will, and (inter al.) gave to truſtees three 
ſums of 81147. 15. 11 4. in the ſame ſtock, part of the capital | 
therein, in truſt for his ſon Thomas, and his daughters * | 
queſtion was, Whether the 1885 J. 18 5. which continued to ſtand 


in the name of Sarah (now Mrs. Jones) was her property, ot tho 
{ q0d4 < 230% Fe „ . , propeny 


Sarah, Mary, 


had been paid into the Bank under an order o 


had attained their ages of 23 


Charlotte, and their reſpective children and grandchildren. 


» * 
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property of her father ? As to which a great deal of evidence was 
read, particularly that of James her brother, who ſwore, that the 
power of attorney was given for the purpoſe of a transfer to the 
father, which had not been made by miſtake, but he had received 
the intereſt till his father's death, and carried it to his account. 
On the contrary, evidence was read to ſhew, that at the time Mrs. 
Janes executed the power of attorney, ſhe was very ill, and ſcarcely 
knew what the did, and that ſhe received no conſideration for it. 
Under all theſe circumſtances it was inſiſted, that Mr. and Mrs. 
Janes mult elect between the ſum of 1885 J. 18s, and the legacy. 
But Lord Chancellor ſaid, he thought the evidence was not ſatiſ- 
factory to drive M and Mrs. Jones to an election. He thought 
it not ſufficient to enable him to pronounce, that the teſtator did 
not mean ſhe ſhould have both. 

R. S. Byde having iſſue by a former wife one ſon, upon marry- Byde v. 

ing a ſecond wife, ſettled lands on himſelf and his wife for their 3 Br. 
lives, remainder to truſtees to ſell the ſame to his ſon, by the OS 
former marriage for 5000 J. for a proviſion for the children by the 
ſecond marriage, Afterwards, having three children, and his wife 
being enſeint, he, by will, gave 10001, to each of the three children 
of the ſecond marriage by name, and 1000 . to the child, of which 
the wife was enſient, and charged his lands with theſe portions. 
Aſter his death, the ſon paid the 1000 J. portions, and accepted 
the purchaſe, and the wife dying, after her deceaſe, the plaintiff, 
the only ſurviving child of the marriage, filed a bill to have the 
purchaſe completed, and to be paid the 5000 J. over and above 
lis portion under the will. Lord Nerthingten thought the teſtator 
meant to give each child an election, and that by accepting the 
legacies, they had made their election to take under the will, and 
therefore diſmiſſed the bill without coſts. 

Sir E. Seymour and Mr. Webb, the paternal and maternal grand- Duke of 
fathers of the plaintiff, upon the marriage of the plaintiff's father, Somerſet or 
entered into articles of agreement, dated March 2, 1716, whereby $,merſer, 
dr E. S. agreed to ſettle the eſtates at B. on the plaintiff's father, » Br. Ch. 
chargeable with the following portions for younger children, _ 309e 
nzmely, 4000 J. each for one or two, or 12,000/. equally to be 
Wvided between three or more children, payable at 21 or mar- 
mage, which ſhould firſt happen after the death of the father. 
beſides this, he agreed to advance 1600 J. to be laid out in lands 
% an additional jointure for plaintiff's mother. — Sir E. S. died in. 
1740, whereupon plaintiff's father, the laſt Duke of Somerſet, took 
wider the marriage articles; and he alſo died in 1757, leaving the 
Phintiff, his eldeſt ſon, and the defendants, his widow and younger 
uldren, But plaintiff's father by his will made freſh proviſion . 

lor every branch of his family, and bequeathed to his three younger . 
lons 5000 J. each, and to his daughters the third part of his V. 
te, or 8000 J. in lieu thereof, with croſs bequeſts between his 
bons and daughters, in caſe of any of them dying under age, and 
Marging the whole upon his eſtates ar large, which he deviſed to . 
— Plaintiff, his eldeſt ſon, with remainders over to his younger .. 
u {ucceſlively in tail male. The plaintiff filed his bill, praying, 
| |; among 
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among other chings, that his younger brothers and ſiſter's huſband 


might elect to take under the articles or will. And the Lord * 
Chancellor directed them to make their election. 4 
15 W. by his will (he having at the time of making it four ſong por 
and ten daughters) deviſed conſiderable real eſtates to each of his tak 
ſons, and to every one of his daughters (except F. the eldeſt, to her 
whom he had given a full portion on her marriage, and his daugh. | the 
ter D., on whoſe portion the queſtion aroſe, and his daughter B., wy 
who had diſobliged him by turning Rortian catholick) he gave the | P 
ſum of 500 /., if they married with their mother's conſent ; other. the 
wiſe, but 300 J. a- piece. He then gave his wife the reſidue of his ee. 
perſonal eſtate in truſt for the performance of his will: He then | mol 
gave his daughter D. 300 /., if ſhe ſhould be living at her age of | ſum 
23 years, and unmarried, or married by and with her ſaid mo- the! 
ther's full conſent firſt had and obtained in writing; but if mar- ind 
ried when it was thereby appointed to be paid her, and that with. 
out her mother's full conſent as aforeſaid, then and in ſuch cafe 3 
he gave her 200 J. only, and that to be paid at her age of 23 years; pence. 
and he appointed S. W. his wife ſole executrix. It appeared, that is give 
at the time of making the will S. V. was under her father's di- 
pleaſure, and then in London with a milliner, but upon one T. J. A 
paying his addreſſes to her, the father and mother were informed ns 
of it by a Mr. F. by letter; that they thereupon offered to give nr 
200 l. as a portion, and no more; that F. for ſome time refuſed to hayat 
marry her without a larger portion, but they were afterwards mat. the a 
ried without the conſent of father or mother. Afterwards, upon tae f 
7.'s applying to the father for D.'s portion, the father offered him — : 
200 l., and the mother at that time ſaid, that if ſhe ſurvived her ; 
huſband, and had it in her power, ſhe would add another 1004] 80, 
Z. would not then accept the 200 /., but afterwards wrote a letter x join 
to the father for it, who thereupon paid it to F. for the uſe of 7., Wl before 
and took a receipt for it from F. The teſtator lived two years cut of 
afterwards, without revoking or altering his will. J. became 2 WW buſbat 
bankrupt, and his aſſignee brought a bill againſt S. V. the execu- Wl will h. 
trix, and T. and his wife for the legacy of 300 J. By Lord Chan- poſe o 
cellor Parker.—If a father gives a daughter a portion by his wil, WW had a 
and afterwards gives to the ſame daughter a portion in marriage, not no 
this, by the laws of all other nations as well as of Great Brita, 8 have d 
is a revocation of the portion given by the will; for it will not be bounty 
intended, unleſs proved, that the father deſigned two portions % (ln 
one child. And as to his having lived fo long after giving the _ Proviſi 
portion to his child on her marriage, without ever revoking that the fat 
part of his will, there could be no need for the father to revoke f to any 


Ward v. 
Lant, Pr. 
Ch. 182. 


that legacy which he before had done by giving the portion in 0198 proviße 
lifetime, ſince that would be but revoking the ſame will twice in may; 


And this demand is the harder, inafmuch as it is made by they from tl 
aſſignee of the commiſſioners of bankruptcy againſt the huſband J. B. t. 
ſo that the wife, whoſe portion this is ſaid to be, would be nere bis wif 
the better for it. „ „ad als 

J. S. had four daughters, A., B., C., and D., and by his * accu 
deviſed to A. 1000 J., aud by the ſame will deviſed to them 1559 reſi 


a-piecs 


3 
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and piece for their portions, which ſeveral ſums of 1500 J. were to 
Lord be raiſed out of a real eſtate deviſed by his will for that purpoſe. » 

J. married in the teſtator's lifetime, and he gave her 4000 J. 
ſons | portion. By Lord Keeper Wright.—This 40001. portion mult be 
f his taken to be a ſatisfaction of the 1500 J. given A. by the will for 
t, to |} her portion, and a revocation of the will pro tanto: but as to 
ugh- the 1000 /., that being a general legacy, 4. muſt have that, not- 
. withitanding the 4000 J. given her for her portion.) 
e the But though the cafes on this head have prevailed thus far on (a) That in 
ther- | the circumſtances attending them, and the (a) intention of the jog 
f his teſtator, yet, as a legacy is a mere gratuity, it is to receive the tention er 
then | molt favourable conſtruQion ; and therefore, if it be leſs than the the party 
ge of | ſum due, payable on a (65) contingency or future day, on theſe and gw hw 

| . : . 22 e rule. 

| mo- | the like circumſtances it will be conſtrued an additional bounty, salk. 508. 
war- and not a ſatisfaction. ' (3) Though 
with- gency does actually happen, and the legacy thereby becomes due, yet it ſhall not go in ſatisfation of 
1 Cale debt, becauſe a debt which is certain ſhall not be merged or loſt by an uncertain and contingent recom- 
ears; pence ; for whatever is to be a ſatisfaQion of a debt ought to be ſo in its creation, and at the very time it 
that is given, which ſuch contingent proviſion is not. Preced. Chan. 295. 
3 
- - As, if A. give a bond to B. her ſervant, to pay her 20/. per aVern. 476. 
Sd ann. quarterly, for her life, free from taxes; and by will, with- Webb. ve 


out taking notice of the bond, gives 20 J. per ann. for her life, d. Chan. 
payable half-yearly, but not ſaid free of taxes; B. ſhall have both 236. S. C. 
the annuities, for that, by the will, not being ſo advantageous as and the rea- 


o give 
iſed to 


$ mat · not and th 
upon | the firſt, cannot be preſumed a ſatisfaction. | x aging rar 
ahm cauſe the ſecond annuity being payable half-yearly, and charged on land, by which it will be liable to 


lxes, cannot be fo advantageous, 


ed her | 

100. So, where A. on his marriage covenanted to purchaſe and ſettle 2Vern. 505. 
a letter I 2 jointure of 20 J. per ann. on his intended wife, and if he died Per v. 

of Tore ſuch purchaſe or ſettlement made, ſhe ſhould have 300 J. 


) years . 
came 3 


out of his eſtate for her own uſe, the marriage was had, and the 
luſband died before any ſuch ſettlement was made; but by his 


execu- Wy vill he deviſed to his wife 330 J. for her life, with power to diſ- 

Chan- poſe of 30 J. part thereof, at her death; it was held, 1. That ſhe 
1s will uad a right to 300 J. and intereſt, and that the executor could 
arnage, bet now be at liberty to ſettle 201. per ann. as the teſtator might 
Britain, i have done. 2. That ſhe ſhould have the 330 J. as an additional 

| not be i bounty and proviſion for the wife. | 
tions to] Un the marriage ſettlement of 5 B. the father, there was a Rickman v. 
ring the = ?fovifion of 8000/7. for younger children, with a proviſo that if Morgan, 
ing that the father ſhould in his lifetime, or at the time of his death, give — — 
) revoke ap of his daughters or younger ſons ſo entitled to portions or 2 Br. Ch. 
n in hie proviſions under that truſt, money or lands, for or in advancement . 394» 
I twice n marriage, or otherwiſe, the value thereof ſhould be deduted * © 
by 4 | from the portion, unleſs be ſhould by writing declare the contrary. 
huſban'h J. B. the father, by his will, gave a ſum of 4000, in the funds to 


be nevi lis wife for life, and after her deceaſe to his ſecond ſon J. B. jun. 


and alſo gaye him the reſidue of his perſonal eſtate, and made him 
r of his will. It appeared from the Maſter's report, that 

* relidue was conliderably greater than the 8000 J. charged upon 
| the 


his wil 
m 150% 
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the eſtate by the ſettlement. Lord Thurlowe decreed, that it W 


a ſatisfaction of the portion. 
Deveſe v. Felix Deveſe in 1768, covenanted by marriage articles, that in 
P v1» 5g Eaſe B., his then intended wife ſhould ſurvive him, and there 
Finch's 2 Could be no iſſue of the marriage, that his heirs, executors, or 
of Pr. Ch, adminiſtrators, ſhould, within nine months after his death, pay her 
240+ note. 800 J. to be for her own proper ufe and benefit, and at her own 
diſpoſal ; but in caſe there ſhould be any child or children born of 
the ſaid marriage, that the intereſt thereof ſhould be paid to her 
for her life, and after her deceafe that the principal ſhould be paid 
or divided to and among ſach child or children, c. F. D. in 
1781 made his will; and thereby (#nter al.) after bequeathing 
ſeveral ſpectfick articles to his wife B. directed, that all the debty 
due to the buſineſs which he then carried on fhould be collected 
as ſoon as poſſible ; that the ſtock in trade and houſehold goods 
ſhould be valued, and the money that ſhould be in the publick 


funds, and the produce of all being collected, he defired that it | 


ſhould be divided into equal ſhares ; the one 7g be the property of bit 
dear beloved wife B., for her to be diſpoſed of as ſhe plecſed ; the other to 
be devolved to his dear beloved brother P. D (fince deceaſed), ap- 
pointing him his heir general, The teſtator died ſome time after 
without iſſue, A bill being filed by the widow of P. D. againſt 
the teſtator's widow, and other neceſſary parties, the queſtion was, 
Whether the diſpoſition. under the will ſhould be held as a per- 
formance or ſatisfaction of the covenant in the marriage articles? 
The Maſter of the Rolls held, that it was not a ſatisfaction, there 
being no expreſs evidence, or even a ſtrong preſumption, that the 


reſtator intended it as ſuch, and it having been repeatedly ruled | 


that an aliquot part of a refidue ſhall not be deemed a ſatisfaction, 
Broughtop A., previouſly to his marriage, covenanted to ſecure to bis wile 
; e an annuity of 1000 J. a- year, iſſuing out of lands, for her jointure 
4 and in bar of dower. He afterwards by his will deviſed to his 
wife certain parts of his real and perſonal eſtate, of conſiderable 
value. It was holden, that ſhe was entitled both to the eſtates 
deviſed, and to her annuity, and that the one was not to be in- 
tended to be a ſatisfaction for the other. 


Chaplin v. In a ſettlement, a term was created for raiſing 10,c00 J., for | 


* 1,6 'daughters' portions, with a proviſo, that if the father by deed of 
— * will ſhould give or leave the ſum of 10,000/. to his ſaid daugh- 
ters, it ſhould be a ſatisfaction, The father leaves lands to the 
daughters of the value of 10,000/. Adjudged to be no fatil- 
faction. 2 
Chancey's A. being indebted to his maid- ſervant, who lived with him for 
cafe, 3P- a conſiderable time, gave her a bond for 100 J. as for wages, and 


8. C. 5 the afterwards by will gives her 5300 l., which was mentioned in t 


name of will to be for her long and faithful fervices. The Maſter of the | 


Chancy v. Rolls obſerved, that the bond was for ſervice, and the 500. 


Wootton, , "x graka 
Sel. Caf, Ch. legacy alſo for ſervice, ſo that it is a greater reward and fatisfac 


44. (a) So, tion for the ſame thing; and fo decreed. But he hetd clearlyy 
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afterwards reverſed by Lord King; for that the teſtator had by the 
expreſs words of his will directed, that all his debts and legacies 
ſhould be paid; and as this bond was then a debt, and the 500/. 
a legacy, it was as ſtrong as if he had directed that both the 
bond and legacy ſhould be paid: that when the teſtator gave a 
bond for the arrears of wages, it was the ſame thing as paying 
them; and as, if he had actually paid them, and had afterwards 
given the legacy of 500 J, the executor could not have fetched 
back the 500 J., and made the defendant refund, ſo neither ſhould 
the bond in this caſe be ſatisfied by the legacy. His Lordſhip 
added, that the executor did not himſelf take this 500 /. legacy to 
be a ſatisfaction of the bond, as appeared by his having volun- 
tarily paid the 100 1. He therefore decreed the ſervant both her 
debt and legacy. 

A. on his marriage gave a bond to his wife's truſtee in the 
penalty of 4000 J., conditioned, that if he at any time within 
ſour months ſhould ſettle and afſure freehold lands of 100 J. per 
annum on his wife for her life, or if his heirs, executors, or admi- 
niſtrators ſhould, within the ſpace of four months after his death, 
pay unto his ſaid wife 2000 /., then the bond ſhould be void. The 
huſband, ſoon after the marriage, made his will, deviſing thereb 
trechold and copyhold lands of 88 J. per annum to his loving wife 
and her heirs, having ſurrendered all his copyhold to the uſe of 
his will, and died within four months after the marriage. The 
wife claimed to retain theſe lands of 88 J. per annum, and as her 
huſband had not ſettled the 100 J. per annum for her life, ſhe alſo 
inſiſted that ſhe was at liberty to elect the 2000 J. out of his aſſets. 
The Maſter of the Rolls decreed, that this 88 J. per annum ſhould 
not be taken in part of the 100 /. per annum; but only as a bene- 
volence: and this decree was, on an appeal, affirmed by Lord 
Chancellor King. 

A. bad two daughters, M. and N. A legacy of 1000. was left 
to M. by J. S., and another of 50 J. by V. R., and both legacies 
vere in the father's hands as executor of J. S. and V. R. Af- 
terwards A. by will, by virtue of a power, charges his lands with 
2000 U., and alſo left M. and N. 250 J. a- piece. Adjudged, that 
this was not a ſatisfaction of the legacies. | 


R. S. borrowed of his' wife 100 J. which ſhe had ſaved out 
of the money allowed her for houſekeeping, and by his will 0 ly. 
gare her a pecuniary legacy of 30 J., and alſo 40 J. a-year during tit, Deviſes, 
the life of her mother, and all his houſehold-goods for her life, and pl. 21. 


gare the reſidue of his eſtate to her three ſiſters. In a croſs bill 
drought by the widow for the 100 J. and the legacies, the exe- 
eutors inſiſted, that the legacies and annuity ſhould be looked upon 
a ſatisfaction of the debt. But Lord Talbet held, that the 30 l. 
could not be a ſatisfaction, becauſe a leſs ſum; and as to the ſpe- 
cifick things deviſed, and the annuity of 40 J. a- year, theſe ſorts 
of deviſes were never held to be in ſatisfaction of a debt, unleſs 
lo expreſſed in the will; and his Lordſhip decreed accordingly. 


A father gives legacics to his children, and makes his wife exe- Barkham v. 


eurix: ſhe not having paid the legacies, by her will gives the 
Vor. IV, 1 5 children 
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tic. Deviſe children legacies likewiſe ; one of which was the ſame ſum, and the 


(T-<), Pl other a greater. It was decreed, the children ſhould not have both, 55 
. and the latter was a ſatisfaction of the former. 
Fowler v. Huſband, on his marriage, ſettled 100 /. per annum pin- money in 7 
— * truſt for his wife, for her ſeparate uſe, which became in arrear; and 85 


then the huſband by will gave the wife a legacy of 500 .; after 
which there was a further arrear of the pin- money; and then the 
huſband died. This legacy being a greater ſum than the debt, was 
decreed, even in the caſe of a wife, to be a ſatisfaction of the | 
arrears of the pin-money due before the making of the will, though I 
not of thoſe incurred after the date of the will. | 


Nicholls v. . I., to reward the ſervices of A., who had lived with him a 5 
Judſon, great number of years, gave her a bond in 1728 for payment of 2 
9 300 J. and intereſt, on a day fixed; and in 1731 paid her 1000, * 
part of the 300 ., and all intereſt. In 1736 he made his will, 5 
and thereby (inter al.) gave to B. all his meſſuages, lands, Qc. in 5 
C., to hold to him, his executors, Cc. for two hundred years, upon ” 
truſt out of the rents, &c., by mortgage or ſale, to levy, raiſe, and 9% 
pay to A. within two years after his death 200/., and ſubject to 1 * 
this term he deviſed the ſame premiſes to the plaintiff and his heirs; _ 
he alſo gave other lands to the ſame truſtee for 308 years, upon wit 
truſt, to pay 200 l. to A. within one year after his death. In other hal 
parts of his will he gave her plate, linen, &c., and other perſonal Ma 
5 legacies. The executor of V. L. paid off ſome part of the bond to ho 
W - A. in her lifetime. A bill was filed againſt the defendant, her | ir 
A repreſentative, praying, that the legacies bequeathed by the will of fard 
1 V. I. to A. might be decreed a ſatisfaction of the bond; and that = 
4 the defendant might be directed to refund ſuch ſums as he had _ 
A received in part payment of the ſaid bond from the executor of »h 
. V. IL. But the Maſter of the Rolls held theſe to be contingent | H 
4 legacies, and if the legatee had died before the days of payment, "wag 
3 they would have ſunk into the land, for the benefit of the plain- | 5 
1 tiff: and as the rule of ademption had never been carried ſo far, . 
A as to take in a contingent legacy, he decreed for the defendant, 5 
A that the legacies of 200 J. and 200 J. were not a ſatisfaction of the life 
4 bond. ; 
4 Grahamy, An annuity of 10/. per annum, charged on a particular eſtate, * 
Vn, was granted by deed to A. by her huſband's father for 99 years, | tion 
A a on condition that ſhe maintained her fon: another annuity of | the { 
| 61. per annum was given her by bond by the ſame perſon, during her ms ; 
1 widowhoad : and he gave her a third annuity of 10/. per annum RC 
x by his will charged generally. The annuity given by the will "Ui 
| cannot be conſidered as a ſatisfaction for both the other annuities, of th, 
| not being equal to them; nor as a ſatisfaction for the annuity of if ©. 
10 J. per annum, becauſe out of different funds; the one being out the e. 
1 of a particular eſtate, the other charged on the general fund of Bhe & 
1 real and perſonal : but it is a ſatisfaction of the annuity of 6/. #7 | Nov. 
1 2 for that is nothing more than a debt upon the teſtators Maine 
3 eſtate. | | af 
| Haynes v, A huſband entered into a bond on his marriage to leave to - bas 
4 9 * wife, in caſe ſhe ſhould ſurviye him, 300 J. (which was her 2 ſettler 
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payable in a month after his deceaſe. By will, he gave to his 
wite 500 /., payable within fix months after his deceaſe : he gave 
her alſo a houſe in fee, and ſeveral other ſpecifick legacies. Lord 
Thurlowe held this to be no ſatisfaction by reaſon of the different 
times of payment of the bond and legacy. 

G. R. by his marriage articles covenanted to pay to his wife, in 
caſe ſhe ſhould ſurvive him, 200 J. free of all deductions in the 
name of a jointure, and the ſum of 50/4. to provide herſelf with 
a houſe, 5 during her life, to commence at Whit/unday or 
Martinmas, which ſhould firſt happen after his deceaſe. After- 
wards, by his will he directed his debts to be paid, and gave his 
wife for life the capital meſſuage at P. in C. with the honſehold 
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goods, plate, linen, and china therein; and deviſed an eſtate to 


his eldeſt ſon when he ſhould attain 21. Then reciting articles 
into which he had entered to aſſociate captains of India ſhips, he 
gave certain direCtions relative theretoz and then gave all the 
reſidue to truſtees upon truſt to inveſt the ſame in ſtock, and to 
permit his wife and her aſſigns to receive 100/. per ann. during 
her life, He then gave annuities to his children, ſiſters, and 
uncles ; and declared, that the ſeveral annuities, as well to his 
wite and children as to his ſiſter and uncles, ſhould be payable 
half-yearly, and commence from the day of his death. The 
Maſter of the Rolls, Sir R. P. Arden, thought the proviſions in 
the will were not intended as a ſatisfaction of the covenant ; for 
if the teſtator had had the articles in contemplation, it was ab- 
ſurd to ſuppoſe, he ſhould give a real eſtate in ſatisfaction for half, 
and an annuity payable and commencing at different times for the 
other half, proviſions ſo extremely different, without expreſſing it 
to be a ſatisfaCtion. 

Harry Merryweather and Ann his wife ſeiſed in fee-ſimple (in 
the right of Ann of a moiety of lands in H. and N. in the 
county of S.) by indenture, O#. 4th, 1740, covenanted with truſ- 
tees to levy a foe to enure to the uſe of H. M. for life, remain- 
der to A. for life, remainder to Rachael Coles (ſiſter to A.) for 
lite, remainder to truſtees for a term of 1000 years, remainder to 
the right heirs of the ſurvivor of H. M. and R. C. The truſts 
of the term were to raiſe 1000/. to be paid to ſuch of the re- 
lations, Sc. of A., and at ſuch times and in ſuch proportions as 
the ſurvivor of H. M. and R. C. ſhould by deed or will appoint, 
and in default of appointment to the next heir or coheirs of 
K. C. The fine was levied : H. M. and A. both died in the life- 
time of R. C., who thereby became entitled to the inheritance 
of the moiety compriſed in the indenture, ſubject to the term 

looo years. She was at the ſame time, and at the time of 
the execution of the indenture, ſeiſed in fee of the other moiety. 
dhe died in 1769, having made her will bearing date the 26th 
Nev, 1756, by which ſhe gave annuities to the father of the 
plaintiff Mills, and to the mother of the defendant Yeale ; and 
after their deceaſe, ſums of 100/. to be divided between the 
children of the annuitants, charged on lands not compriſed in the 
lettlement, and an annuity to the mother of the plaintiff Lit- 

B b 2 man, 
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man; and after her deceaſe, a ſum of 100/. to be divided between 
the children of the plaintiff Litman, charged upon H. eſtate, (one 
moiety of which was compriſed in the indenture); and, having 
given other legacies charged on H., deviſed the premiſes to a 
truſtee for the term of 100 years to raiſe the ſame : and ſhe gave 
all her meſſuages, &'c, whatſoever, in H. and N. (charged with 
the payment of the annuities and legacies,) to defendant Myr. 
ris for life, with remainder to truſtees to preſerve, Wc.; remain- 
der to his firſt and other ſons in tail general; remainder to his 
daughters in tail general; remainder to defendant Veale, with like 
remainders; remainder to J. Li:man, ſon of plaintiff Litman, in 
fee. And out of her perſonal eſtate the teſtatrix gave ſeveral 
legacies, and gave the reſidue to F. Morris. She made no other 
appointment of the 1000/. The plaintiffs Cantle, Mills, and 
Elizabeth Litman, wife of William Litman, (father and mother of 
plaintiff Litman, both ſince deceaſed,) were her heirs at law, and 
filed their bill, inſiſting that they were entitled to have the 1000 /. 
raiſed, The defendant ſet up three defences : 1ſt, That R. C. 


having become entitled to the inheritance in fee of the moiety | 


compriſed in the term, the term ſunk into the inheritance, 
2d, That the will operated as an appointment, and the deviſees of 
the eſtate, being relations of Ann, were capable of taking as ap- 
pointees. 3d, That the legacies and other charges were ſatisfac- 
tions pro tanto; and therefore, (if they were wrong upon the other 
point, ) only the reſidue of the 10001. ſhibuld be raiſed, But Lord 
Chancellor ordered the whole of the 1000/. to be raiſed for the 
June 12, plaintiffs, and, upon appeal to the Houſe of Lords, this decree was 
* affirmed.) 
2Vern. 258. By a marriage ſettlement, in caſe of failure of iſſue male, the 
N and remainder of the eſtate was limited to daughters, until they ſhould 
raiſe 30007. for portions : there was iſſue of the marriage a ſon 
and two daughters: the father deviſed 700. a-piece to the daugh- 
ters, and died: the fon afterwards made his will, and deviſed to 
the daughters to the amount of 7000/., without any mention of 
its being in lieu or ſatisfaction of any thing due to them, and gave 
his land to his heirs male, and died without iſſue. It was held 
clearly, that the father's legacy could be no ſatisfaction, not being 
adequate in value: beſides, the father had a ſon then living, and 
it was altogether contingent and uncertain whether 3ooo/. would 
ever ariſe and become payable or not, and therefore it was but 
reaſonable that the father ſhould make ſome certain proviſion for 


his daughters : but as to the ſon's legacy of 70001. it was by two | 


lords commiſſioners, againſt Rawlinſon, decreed a ſatisfaCtion ; but 
upon an appeal to the lords the decree was reverſed, for 
daughters being heirs at law, and diſinherited, there was no groun 
for the court to make a ſtrained conſtruction to their prejudice, 
in favour of a voluntary deviſee. 

H. owed to his niece A. 1001. by bond, and having two other 
nieces, B. and C., makes his will, and bequeaths 3001. to his niece 
A., and to his two other nieces 200/. a- piece: after that he bor- 


Salk, 155. 
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2 Vera. 593+ rowed another 108 J. of his niece A., and died, being * 
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her in 200/. To prove that the 300 J. ſhould go in ſatisfaction of 
the debt, it was inſiſted on as a rule in equity, that where a teſta- 
tor, being indebted, gives his debtee a legacy greater than his debt, 
it ſhall go in ſatisfaction; for a man ſhall be intended to be juſt 
before he is kind : otherwiſe, where a legacy is leſs, for that is 
neither to be juſt nor kind, and ſhall not be raken to go in ſatiſ- 
faction of any part. But per Coꝛuper, Lord Chancellor, it might 
be as good equity to conſtrue him to be both juſt and kind, if 
he intended to be both; if any part of this 3004. be applied to 
the payment of the debt, as for ſo much it is not a gift ; whereas 
a legacy muſt be taken to be a gift or gratuity : and there being 
aſſets, and ſome (a) proofs of the teſtator's greater kindneſs to A. 
than his other nieces, his Lordſhip decreed her the whole 300/. 
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over and above her debt. 2 Atk. 617. & infra» 


If a legacy of 1001. is given to A. by J. S., and another of 50/, 
by 7. D., and of both wills A.'s father is made executor, who hay- 
ing by a marriage ſettlement power to charge his land with 2000 /. 
for portions, deviſes 1000/1, equally between his daughters; by 
deviſing it to them equally, according to the marriage ſettlement, 
he ſhews that he intended them an equal benefit, and therefore 
the 1000/4. ſhall not be in ſatisfaction of the legacies given A. 

A. indebted to B. in 50 J. left him a legacy of 500/. and made him 
executor, and after the making of his will, borrowed 150/. more 
o him; and the Maſter of the Rolls held, that the legacy ſhould 
be a ſatisfaction of both debts : but Harcourt, Lord Chancellor, 
reverſed his decree, and held, that a court of equity ought not to 
linder a man from diſpoſing of his own as he pleaſes; and when 
ie ſays he gives a legacy, it cannot contradict him, and ſay he 
pays a debt: and it was alſo held in thoſe caſes, if a legacy be leſs, 
it ſhall not be a ſatisfaction. So, if the thing given be of a 
Gſcrent nature, as land, it ſhall not go in ſatisfaction of money. 
do, if the legacy be upon condition, for by the breach he may be 
a loſer, whereas the will intended it for his benefit. 


Preced. 
Chan. 514. 
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pl. 4. 5 
Cranmar's 
Caies 


A., by will, gave fix ſeveral annuities for lives, three of 10 J. Tun. 1729, 


tach, and three of 51. each, to be paid out of his perſonal eſtate, 2 = 
3, . 


and gave all the reſt of his real and perſonal eſtate to E. his wife, Wms. S. C. 


whom he made ſole executrix: the annuitants were his ſiſters and 
their children; and about two years after the wife makes her will, 
ud gives two annuities of 5 J. each to two of the 5 J. a-year an- 
itants in her huſband's will, but gives them to them and their 
«rs, in caſe they happen to overlive ſuch a one, who by her 
ulband's will had 10 J. per ann. for life; ſhe likewiſe gives ano- 
ther annuity of 10 J. per ann. to one and her heirs, and another of 
5). to another and her heirs, who had each of them the like 
unuitics for life by the huſband's will; but in the diſpoſition of 
"ce annuities ſhe takes no manner of notice of her huſband's 
will, or that they had any annuities thereby given them; and the 
uly queſtion was, Whether the four annuities given to the perſans 


n fee, by the wife's will, ſhould be taken to be only in ſatisfaction * 


the like annuities for life, given to the ſame perſons by the 
lulband's will? and it was argued that they ſhould, becauſe the 
| Bb3 huſband's 
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huſband's annuities being payable only out of his perſonal eſtate, 
and the wife being his executrix, ſhe was in the nature of a debtor 

' for them; and wherever a perſon, by his will, gives a legacy as 
great or greater than the debt he owes to the legatee, it has always 
been taken to be a ſatisfaction of the debt. But per Lord Chan- 
cellor, this doctrine has already been carried too far, and he would 
never carry it farther ; for though it is true, a man ought to be 
juſt before he is bountiful, and therefore ſhall be preſumed to pay 
a debt rather than give a legacy to the fame perſon, when it is the 
ſame ſum, or more, than he owes him; yet why may he not 
be both juſt and bountiful when there are aſſets to anſwer both, 
as in the preſent caſe ; and there can be no pretence to ſay that 
the two firſt annuities of 5 J. can be a ſatisfaction of the like an- 
nuities given by the huſband, becauſe they are given upon the con- 
tingency of overliving ſuch a one, which has not yet happened, 
and poſſibly never may ; and then ſhall the annuities for life, which | 
are certain, be extinguiſhed by giving the ſame perſons annuities 
in fee on a contingency which may never happen? And if that 
were ſo, as to theſe annuities, there is no reaſon to imagine the 
wife had a different intention as to the others, or that ſhe intended 
two of them ſhould go in ſatisfaction of the like annuities given 
by her huſband, and the other two not : and the caſes where a 
legacy has been held a ſatisfaction of a debt, are, where the debt | 
was owing by the ſame perſon who gave the legacy: but if ſuch 

5 legacy be given on a contingency, or to take place at a future day, it 

„ is no ſatisfaction of the debt; and therefore in the principal caſe 

NJ it was decreed, that the annuities given by the wife were diſtinct 

: additional annuities, and not an enlargement only of the huſband's 

annuities from an intereſt for life to an intereſt in fee, and that the | 
annuitants ſhould take both. 

Bellaſis v. LJ. S., on his marriage, made a ſettlement of ſome exchequer | 

d 6. annuities for 99 years, to the amount of 3001. per ann. in truſt for | 

| * Atk. 49. himſelf for life, remainder to his wife for life, remainder to his 

5 children, in ſuch manner as he ſhould appoint, and if no children, | 

in to his executors, adminiſtrators, and aſſigns. By this marriage 

there was only one child, B. J. S. being likewiſe ſeiſed of a con. 
ſiderable real and perſonal eſtate, afterwards deviſed all his real 
and perſonal eſtate to his wife and her heirs, charged with the | 
payment of 10,000 /. as a portion for his daughter, payable at the 
age of 18 years; and in caſe his wife ſhould marry again, that 
then the eſtate ſhould ſtand charged with a further ſum of 5000 /. 
for his daughter. One point in the cauſe was, whether the 70, oo, | 
bequeathed by the father to B. ſhould be taken to be in ſatisfac- 
tion of the annuities under the ſettlement, and ſo the annuities be 
conſidered as part of the father's perſonal eſtate which he had 
right to diſpoſe of by his will? And Lord Hardicke was of opt. 

nion, that it could not be taken to be in ſatisfaction, but that . 

was entitled to both as a double portion: for though the annuities 

and the legacy are both of the ſame nature, both perſonal eſtates; 
yet the legacy of 10, ooo /. is ſubject to a contingency, and not pa- 

able, unleſs B. ſurvived the age of 18 years: beſides, B. 453 
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have lived till the annuities were run out, as ſeveral of the years were 
already gone; and as the legacy might never have become payable, 
it would be hard to fay, that a mere contingency ſhould take awa 

a portion abſolutely veſted, _— in the caſe of an only child. 
If indeed the father had diſpoſed of theſe annuities to any other 
perſon, it might have been a queſtion, his Lordſhip added, whether 
the 10,000 J. ſhould not be taken to be in ſatisfaction, and whether, 


upon thoſe circumſtances, B. ought to be allowed to infiſt upon 


both demands ? 

A freeman of London, having a wife and fix children, by his will 
gives his wife her widow's chamber, and the third of his eſtate, 
which ſhe was entitled to by the cuſtom of London; and to his fix 
children one other third which they were entitled to by the 
cuſtom ; and as to the third which he had a power to diſpoſe of, 
he directed a debt of 100 J. to be paid out of it, and the reſidue to 
be equally divided between his wife and children. After making 
his will he married one of his daughters to the plaintiff, and gave 
her 1000/., which in the marriage articles was called her ion 
or proviſion. On the death of the teſtator, a bill was brought by 
the huſband and wife, for their ſeventù part of their teſtamentary 
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third. For the defendants, the other children, it was inſiſted, 


that the portion was a ſatisfaction for the whole, and that as the 
plaintiffs did not offer to bring the 1000 J. into hotchpot, to make all 
the children equal, they ought not to claim this 1000. (which was 
more than their teſtamentary third, the whole eſtate being onl 
10,500/.) and the ſhare of the teſtamentary part too, by ve 
they would have 290 J. more than the other children; that the 
will intended an equality among all the children, and as they re- 
fuſed to bring in this 1000 /., they claimed under the will as far as 
it makes for them, and againſt the will, when it makes againft 
tem, which equity would not permit. But Lord Hardwicke ſaid, 
that though it be true, that where a father, after making his will, 
advances his child with a portion as great or greater than the 
legacy given by the will, ſuch proviſion has been always holden 
an ademption; yet, there was no caſe where the deviſe has been 
of a reſidue (that is uncertain, and at the time of the teſtator's 
death may be more or leſs,) in which a ſubſequent portion given 
has been held to be an ademption; that this was not a deviſe of 
one third, but of a reſidue after payment of a debt charged on that 
third: that here was likewiſe ſomething to which this ion 
might be properly applied as a ſatisfaction, viz. the orphanage 
part; and the teſtator calls this a portion or proviſion in the mar- 
nage articles, which ſeems as if he then conſidered this as an ad- 
Vancement in his lifetime in bar of the cuſtom : that there was no 
declaration in the will, that he intended all equal; but what he has 
laid of equality is of the reſidue, which is a part of the eſtate 
remaining after what was given away in the teſtator's lifetime. 
His Lordſhip decreed accordingly, 


Phillips 
2 Alk. 2 


215. 


J. S. by a codicil, without any date, gives 1000 J. a- piece to M. Spinks v. 
and §., (the daughters of Mrs. R. a widow, with whom he lived — ; 
for ſeveral years till the time of his death,) and if either of tbem 49*+ 


B b 4 ſhould 


* 


376 


Legacies. 


ſhould die before their legacies were paid, then he gave the whole 
to the ſurvivor, and directed that each of the ſaid legacies. ſhould 
remain in the hands of his executors, till the legatees attained the 


age of 21, He afterwards enters into two bonds, one to M. and 


2 Atk. 516. 


Wood v. 
Beiant, 


2 Atk. 521, 


the other to S., reciting, that for divers good cauſes and conſider. 
ations, he is deſirous of making a proviſion for and towards their 
maintenance, Each of the bonds was in the penalty of 4000. 
for ſecuring 2000 J. a- piece to them, provided they ſhould ma 
in his lifetime, with his conſent, or in caſe they ſhould ſurvive 
him. It was inſiſted, that the bonds were to be conſidered as 
given in ſatisfaction of the legacies under the will: but Lord Hard. 
wicke held, that they were not; for that he did not remember in 
any caſe between ſtrangers, where a man firſt gives a legacy by 
will, and afterwards a different ſum to the ſame perſon by bond, 
that the one has been held to be in ſatisfaction of the other; that 
in this caſe it weighed with him very ſtrongly, that the money 
given by the bond was upon a contingency, and therefore wholly 
uncertain whether one ſhilling of the principal ſum would become 
due or not; and that in the conſtruction upon double portions, 
it had always been of weight, that they were both certain. 

A bill was brought againſt the executors of Sir 7% Fekyll for 
a legacy of 1000 J.; Sir J.'s will was dated the 4th of May 1738: 


ſoon afterwards Mr. S., the plaintiff's late huſband, made his ad- 


dreſſes to her, and applied in July following to Sir fo who was 
her uncle, for his approbation; who, being ſatisfied with the match, 
ſaid, he would give him 500 J., but as it was not convenient to 
Jet him have the money, he would draw a note payable to him on 
25th of March 1739, and lodge it in Mr. Hill's hands, to be deli- 


vered to Mr. S. after the marriage was had, (which he did ac- | 


cordingly); and alſo ſaid, that he would leave ſomething to his 
niece by will, but that he would not be put under any obligation 


of doing it. Upon the 19th of Augu/? 1738, Sir J. died without 


revoking his will, and the very next day the plaintiff and Mr. 8. 
were married, The queſtion was, Whether the legacy under the 
will was ſatisfied by the 5001. given in the teſtator's lifetime? 


Lord Hardwicke decreed, that it was not : that there was nothing | 


done by Sir J. J. afterwards in his lifetime that induced a pre. 
ſumption of fatisfaction; and farther, that even if a father had 
given his daughter a portion in his lifetime, and accompanied it 
with ſuch declarations as uſed by the teſtator in this caſe, a portion 
ſo given would not have been an ademption of the legacy; « for- 
tiori in this caſe, it could not, where the teſtator was only a re- 
mate collateral. relation, the plaintiff's great-uncle, and did not 
even ſtand in loco parentis, for the plaintiff's father was living. 
The plaintiff's wife was entitled to the reſidue of her grand- 
mother's eſtate, under her will, and likewiſe was left executris, 
durante minori ætate, her father was adminiſtrator. At the 


time of her marriage with the plaintiff, he was, by agreement, io 


have 800 J. from the father, which in the ſettlement was men. 
tioned to be for a portion, and in conſideration of natural love and 


affection. It was inſiſted for the plaintiff, that he is entitled » 
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i account of the grandmother's eſtate from the repreſentative of 
the wife's father, and that the 8001, paid by her father, upon her 
marriage, was not in ſatisfaction of this reſidue, eſpecially as it 
is expreſſed to be given for natural love and affection: and as the 
father, at the time of the marriage, was worth at leaſt 8000 U. 
and had only this daughter and one ſon, the counſel argued, it 
was not probable he meant it as a ſatisfaction; that conſtructive 
ſatisfactions muſt be drawn from circumſtances ; that there is no 
caſe to be produced, where a father 1s indebted to a child on ac- 
count of a demand under the will of a collateral relation, and 
that before the demand is liquidated, his giving a ſum as a por- 
tion to this child, has been held a ſatisfaction: and for this pur- 
poſe were cited Chidley v. Lee, Pr. Ch. 228., and Barnham v. Phil- 
lips (ſupra ), before Lord Hardwicke in 1741.—The counſel for the 
defendant reſted chiefly upon the parol declarations of the plain- 
tiff and his wife, ſoon after the marriage, that the 800 J. was 
intended both as a portion and a ſatisfaction likewiſe as to the re- 
ſidue of the grandmother's eſtate; and the depoſitions of fix or 
ſcyen witneſſes were read, which were very full to this point. To 
encounter this, on the plaintiff's ſide, was read the evidence of 
the father's declarations before and after the marriage; that he 
faid his mother had left 500 J. at leaſt to his daughter; and that 
he would give John Wood (the plaintiff) 1000/. and make a man 
of him; and not above ſix weeks before his death, ſaid to the 
plaintiff, „Thou knoweſt I owe thee a great deal of money, and 
thou ſhalt not be wronged of a farthing.” Lord Hardwicke 
refuſed to decree an account of the grandmother's perſonal eſtate, 
ſhe having been dead twenty years, and there being no grounds 
to think that the reſidue under her will was more than the for- 
tune given to the plaintiff's wife in marriage, it being admitted, 
that 500/. was the utmoſt amount of it. 
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In the cafe 
of Chidley 
V Lee, the 
facts were 
theſe, via. 
Mr. L. was 
father to the 
plaintiff's 
wife, and 
had in his 
hands a 
legacy of 
1501. which 
had been 
given him 
by a colla- 
teral anceſ- 
tor. On 
her * 
with the 
plaintiff, 

the defend 
ant, her fa- 
ther, gave 
her 10007. 
portion, and 


acter ſettled a church leaſe on the plaintiffs, and maintained them 14 or 15 years at his own houſe, and 
vo notice was ever taken of the legacy, nor, for aught appeared, did the huſband know any thing of itz 
Vet, after ſome difference between them, and a bill brought, the legacy was decreed with intereſt and 
cots; and the Maſter of the Rolls ſaid, he could not diſcharge it, though he diiliked the ſuit.—-Lord 
Hardwicke, in ſpeaking of this caſe, ſays, the ground Sir John Trevor went upon was, that the huſband 
knew nothing of the legacy to the wife from the collateral anceftor, and therefore held it was not ſatisfied 
by the portion, though it was a much larger ſum than the legacy : but his Lordſhip added, he thought 
hs an extremely hard caſe, and he believed he ſhould have been inclined to determine it otherwiſe, 


2 Atk. 523. 


On a bill by the plaintiff, as adminiſtrator to his wife, one of Seed v. 


the daughters of F. Bradford, which daughter was entitled to a 
fifth part of a legacy of 520/., left to her and her four ſiſters by 
the will of T. Tindall their grandfather z the caſe was as follows, 
uz, Tindall made the wife of Bradford executrix. Bradford, as 
her huſband, poſſeſſed himſelf of the perſonal eſtate of Tindall; 
mixed the effects with his own ; applied them to his own buſineſs; 
and continued fo till his death. Upon a treaty for the marriage 
of the plaintiff in 1740, with one of his daughters, Bradford agreed 
to give 4001, as a marriage portion, as it was ſworn by the plain- 
tit's father, one of the parties to the agreement. On the wedding 
Gay, Bradford went up and fetched the 400 J. which was 2 


Brad ford, 
1 Vez. 50 . 
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for the huſband's uſe; one witneſs ſwearing, that Bradford faid 
« there is the money, but that is not all ;” another, that he ſaid. 
« there is what I give my daughter, but that is not all ;” and both 
added, © or words to that effect.“ It appeared, that the daughter 
was privy to the right ſhe had to this fifth part. It did not appear 
(but rather the contrary) that her huſband knew of it at that time; 
but he knew of it a year after the marriage, yet never made an 
demand of it in the life of his wife, who died in 1742, nor in the 
life of Bradford, who dicd in 1746. The court, principally upon 
the ground of the long acquieſcence by the plaintiff, decreed the 
4001. to be an implied ſatisfaction of the 104/7., the fifth part of 
the legacy of 520 /. 

A. deviſed his real and perſonal eſtate to B. his ſon, charged with 
500/. to B.'s daughter, payable at 21 or marriage. B. married this 
daughter to C. her firſt huſband, after the teſtator's death, and 
gave her 1500/. as a portion, but no mention was made of the 
cool. legacy, nor was any releaſe or diſcharge taken for it. 
Twenty-one years afterwards, the daughter and her ſecond 
huſband, brought their bill againſt the father for the 500 /. legacy, 
But the bill was diſmiſſed, it being to be preſumed, that the 1 500/. 
portion was intended in ſatisfaction of the legacy, eſpecially after 
ſuch a length of time. 

E. G. by his will gives a legacy of 2000 J. to truſtees, in truſt to 
pay the intereſt thereof, to his wife for life, and after her death 
the benefit of the principal to his ſon ; but if he dies before 21, 
then he gives it over to his daughters, and makes J. S. and two 
more perſons executors. The fon attained 21, and became en- 
titled to the 2000 J. The directions in the will were, that the execu- 
tors ſhould carry on the teſtator's trade of a brewer ;z and in com- 
pliance with this, they ſuffered the 2000 J. as well as the reſt of 
the teſtator's eſtate to continue in the trade. The fon, after he 
had attained his age of 21, ſtill carried on the trade on the foot of 
the ſame ſtock which was left by his father. The ſon afterwards 
makes his will without any reference at all to his father's, and gives 
a legacy of 10,000 /. upon different truſts from what his father had 
done of the 2000 J.; for after the intereſt of the 10,000 J. to his 
mother for life, he gives the principal to his ſiſter $.'s children, 
and charges it upon all his real and perſonal eſtate, and to be paid 
to truſtees in a month after his death. Upon the death of the ſon, 
the plaintiff, as deviſee of the mother, infiſted both on rhe interelt 
of the 2000 J. and the intereſt of the 10,000 /. Lord Hardwicte 
held him entitled to both; that in the caſe of portions, it is true, 
the court always leans againſt incumbering eſtates twice over; 
and will overlook little circumſtances of time ; as to the payment 
of two ſums to children, if it appears to be a double portion anda 
double proviſion for younger children; but that this has never 
been the rule in regard to debts, where the funds for payment are 
appointed by different perſons : that the intereſt of the 2000. 
was part of the proviſion and livelihood of the mother, and a debt 
upon the eſtate of the father in the hands of the ſon: that the 
mother might have lived till within a day of the time which * 
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to be the commencement of the payment of the intereſt of the 
10,000 /. to her, and yet not have been entitled to it, and there- 
fore it could be no ſatisfaction; for there is no caſe to make a 
legacy a ſatisfaction of a debt, when the legacy is not due at the 
time of the teſtator's death, but is made contingent, and to take 
lace at a future day. 

7. B. being by x will of F. P., to whom he was executor, to 
pay 300 J. to his aunt M. P., deviſes the reſidue of his eſtate to his 
mother and his aunt M. P. for life. It was adjudged, that this 
deviſe of the moiety of the reſidue for life was not a ſatisfaction 
of the annuity z for it is a general rule of ſatisfactions, that 
the thing given in ſatisfaction ſhould be exactly of the ſame 
nature, and equally certain; but that here it was neither : the firſt 
being a clear annuity of 300 J., the. laſt being the moiety of the 
reſidue of the perſonal eſtate, whether more or leſs : that when a 
legacy has been preſumed a ſatisfaction, it has been for a debt by 
the ſame teſtator. | 

A ſon was entitled under the marriage articles of his mother to 
have 15004, laid out in land to his ſole benefit after the death of 
his father and mother. The mother died; the father by a ſecond 
marriage had a daughter, and having made a proviſion for her by 
a ſettlement, he, by his will, deviſed other parts of his eſtate to his 
daughter and her Fo and the reſidue in truſt for his ſon for life, 
and then to the daughter, with particular limitations and declara- 


tions of that truſt ; and all his perſonal eſtate, except ſuch as was 


given to the daughter, he gave to the ſame truſtees to pay all juſt 
debts and legacies, and then to his ſon for life, with a bequeſt over 
to the daughter and her family. It was inſiſted, that this deviſe 
to the ſon was a ſatisfaction for the 1500/. But Lord Chancellor 
faid, there was no authority that ſuch a bequeſt as this of the 
reſidue of real and perſonal eſtate, after payment of juſt debts, 
to teſtator's eldeſt ſon and heir for life only, ſhould be conſtrued 
a atisfaCtion for the 1500 J. he was entitled to under his mother's 
marriage articles. If the ſon died in the lifetime of the father, 
leaving ſeveral children, there was no proviſion for them. So, if 
he ſurvived, as he did, and had ifſue afterwards : the 1500 J. there- 
tore muſt be conſidered as a debt by ſpecialty on the teſtatbr's 
cliate, to be retained by the defendant his ſon. 

Mr, Pelbam, having four daughters, by his will appointed a ſum 
of 10,000 /., over which he had a power under his marriage ſet- 
tlement among his daughters, excepting Lady Lincoln (whom he 
had advanced); he then directed his Nottinghamſhire eſtate to be 
{old after the death of the Duke of Newcafte, and the money to 
be divided among all his davghters, excepting Lady Lincoln z and 
alſo gave his no; tur eſtate among his daughters, excepting Lady 
Lincs, and the reſidue of his real eſtate to all the daughters with- 
out any exception. By a codicil he charged his eſtate at Efer 
with 5000 J. to each of his younger daughters who ſhould not be 
entitled to the houſe and park at EMer. His daughter Grace after- 
wards married Mr. Watſon ; and Mr. Pelham gave her 20, ooo l., by 
pply ing part of the 10,000 J. and other means, for her fortune: _ 

e 
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the queſtion was, Whether the legacy given by the will was ſatisfied 
by the portion ? Lord Hardwicke held, that the 20,000 /. advanced 
to Grace in Mr. Pelbam's lifetime, which by her marriage ſettle. 
ment was recited to be in full of her portion or fortune, was a 
ſatisfaction of what ſhe could claim under the will or ſettlement 
of her father by way of portion ; but as to the deviſe of the one- 
third of the perſonal eſtate, and the fourth of the reſidue of the 
real eſtate, his Lordſhip thought it was no ſatisfaction. | 

T. C. entered into a bond to truſtees, reciting, that he was de- 
firous of providing for one of the defendants T. C. his natural fon, 
then about four years old, and conditioned that his executors 
ſhould, fix months after his deceaſe, pay the ſum of 5000. to the 
truſtees for the uſe of the ſaid T. C., the intereſt to be applied for 
his maintenance and education till 21, and the principal then to 
be paid him; but if he ſhould die, living the father, or under 21, 
then not to be paid. —T. C. afterwards made his will, whereby 
he gave the defendants, the truſtees, all his eſtates in truſt to pay 
legacies, and to lay out 15, ooo. upon ſecurities, and to apply 200/, 
per ann. to the education of his natural ſon T. C., till 25, and then 
to pay to him the 15,000 J.; but if he ſhould marry between 22 and 
25, and ſhould die, to pay the whole to his iſſue; and if he ſhould 
die unmarried before 25, the whole over. Lord Thurlowe decreed, 
that the bond was not ſatisfied by the legacy; and his Lordſhip's 
decree was affirmed by the Lords Commiſſioners Loughborough, 
Aſbhurſt, and Hetham. . 

The Earl of Saliſbury left a legacy of 10,000 J. to James Cecil 
Grave, ſuggeſted, but not proved to be his natural ſon. The bill 
was filed to eſtabliſh the will, and for an account of the perſonal 
eſtate ; but the defendant's anſwer ſtating that the teſtator had in 
his lifetime advanced money to J. C. Grave, which it was inſiſted 
ought to be taken in ſatisfaction pro tanto of his legacy, the Lord 
Chancellor referred it to the Maſter to inquire into the circum» 
ſtances of ſuch advancements, and to report them to the court. 
The Maſter found, that the teſtator had granted to . C. Grave, a 
leaſe for 99 years of a farm called T., at the rent of 40l. a-year, 
which farm he found had before been let at 142 /., and was reported 
to be worth to be let at 180 J. per ann. He calculated the differ- 
ence between the reſerved rent and the real value, at 20 years pur- 
chaſe, to be 2800 J.; and alſo found that the teſtator had paid the 
former tenant of the premiſes 1200/. for a ſtanding crop, dead 
ſtock, and farming utenſils, and alſo 400 J. for repairs; making 
together the ſum of 4400 J. The queſtion was, Whether this ſum 
of 4400 l. ſhould be conſidered as a ſatisfaction for ſo much of the 
legacy of 10,000 /.? Lord Thurlowe was of opinion it was not to be 
ſo conſidered, and ordered the legacy to be paid. ; 

Helmes the father, who was a jeweller, by his will gave his ſon 
gool., and 2000 l. to four unmarried daughters; then gave his ſon 
the utenſils of his trade, (which were of trifling value); and gave 
the reſidue of his perſonal eſtate to his wife for life; and after her 
death, he gave further legacies to his daughters; to ſome 5094» 
and to others 1000 J., and if any ſurplus, to be divided —_— 
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all his children who ſhould be then living, (there being then ſeven 
in all). He afterwards took his ſon into partnerſhip with him, and 
by the deed of partnerſhip, the ſtock was to be 30007. to be 
brought in equally z and they were to be equally entitled to the 
whole. The father brought in the whole capital, and it was un- 
derſtood by the whole family, that he meant to give the fon the 
half of the ſtock. The children, who were of age, by their anſwer 
admitted this; and there was parol evidence of declarations of 
the teſtator at different times, that he meant to bring his ſon into 
partnerſhip, and to give him half the ſtock, and even the whole; 
and that he told one witneſs, that he had brought his ſon in, and 
had given him 15004. The queſtion was, Whether this advance- 
ment was a ſatisfaction of the legacy of 50. and it was held 
not to be a ſatisfaCtion, not being ejuſdem generis; and that it muſt 
have been the teſtator's intention, that the ſon ſhould have both. 


A teſtator bequeathed to his putative daughter in the following 


terms, viz. I bequeath the mortgage bond 1365/7. due to me from 
« Mrs. M., to Miſs Kitty Meredith, now in my houſe, in order to 
« fit her out for India, or to diſpoſe of her in marriage.“ Miſs 
Meredith, during the teſtator's life, married More the bankrupt, 
and the teſtator gave More a bond for ooo J. as a marriage por- 
tion. He alſo gave them after marriage 600 J. to buy furniture, 
Se. The bond was afterwards paid; 400 l. of it being retained 
by Mere out of money received on account of the teſtator, and 
the remaining 600 J. upon ſuit by the aſſignees. More, the bank- 
rupt's father, being examined as a witneſs, ſaid, that the teſtator, 
before the marriage, told him, in a converſation on the ſubject, 
that © he could only give her 1000 J. on her marriage, but there 
« would be more hereafter, as his life was a bad one;“ by which 


381 


he underſtood ſhe would have a farther fortune at the teſtators 


death. Lord Thurlowe held, that the ſum of 1000 l. advanced 
upon the marriage was not an ademption of the legacy; nor was 
there any evidence or preſumption, that the gift of 600 J. after 
the marriage was an execution of the teſtamentary gift. 

A teſtator bequeathed to a young lady, to whom he was not 
elated, the ſum of 6000/7., payable in three months after his de- 
ceale, After the making of the will, the lady married a clergy- 
man, which marriage was had with the — ran of the teſta- 
tor, who gave 5250/., 5000/. of which was ſtated in the ſettle- 
ment to be her marriage portion. After the marriage, the teſtator 
laid out 800 J. in the purchaſe of a chaplainſhip of Chelſea Hoſpital 
for the huſband. It was inſiſted, that theſe ſums making together 
65501. were inſtead and lieu of the legacy of 60007. But Lord 
15url;zwe held, that where a ſtranger gives a legacy by will, and 


iterwards gives a ſum, without any evidence that it is intended 


lor the ſame purpoſe, it is not taken as a ſatisfaction; that to 

make it ſo, it muſt appear, at the time of the gift, to be meant as 

an ademption of the legacy; and nothing of that kind appearing 

ere, he decreed the legacy not to be adeemed. 

H. and J. the daughters of J. S. were entitled under his mar- 

ue lettlement to 2000 J. charged upon liis eſtate. J. S., by 
codicil 
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codicil to his will, gave the ſum of 20,000 J. to be equally divided 
between H. and F., to be paid down, or ſufficient ſecurity given 
for the payment thereof within thirty days of either of them 
being married, provided the perſon to whom ſhe ſhould be mar- 
ried ſhould ſettle on her a jointure of 5007. per ann., otherwiſe 
ſhe ſhould be entitled but to 50001, Wc. This was adjudged to 
be a cumulative proviſion, and not a ſatisfaction of the 20001, 
provided for the daughters by the ſettlement. 

A teſtator being poſſeſſed of 32,7717. 165. 2d. Bank 3 per 
cents., deviſed to truſtees three ſums of 8114 J. 1 5s. 11 d. in the ſaid 
ſtock, part of the ſaid capital therein, in truſt for his ſon T. and his 
daughters S. and C. and their reſpective children and grandchildren. 
After the making of the will, (the teſtator being then poſſeſſed of 


24,6571. 145. 2d. Bank 3 per cents.) C. intermarried with the 


plaintiff, and by their marriage ſettlement, the plaintiff, in con- 
fideration of 5000/7. in Bank 3 per cent. conſolidated annuities, 
which were to be accepted by him as the portion of C. his wife, 
and in ſatisfaction of his contingent right to a legacy given her 
by her grandfather's will, covenanted, within one month after ſhe 
ſhould attain her age of 23 years, to releaſe her ſhare of the ſaid 
legacy to her father. Lord Thurlowe held, that this portion could 
not be conſidered either an ademption or ſatisfaction of the legacy 
given to C. by her father's will. 

Before marriage, a ſum of money, partly belonging to the 
huſband, partly to the wife, was ſettled to the uſe of the huſband 
for life, remainder to the wife for life, remainder to the children 


to be equally divided between them. There were ſeveral children, 
and the money amounted to only 2400 J. among them. The 
father afterwards made his will, and gave each of the children 


20001. and the reſidue of his eſtate among them. Lord Bathur/ 


decreed, that what they took by the will ſhould be in lieu of | 


their portions under the ſettlement. 
M, the plaintiff's father, by his marriage ſettlement, con- 
veyed his eſtate to truſtees to the uſe of himſelf for life, remain- 


der to truſtees to preſerve, &c., remainder to his wife for life, te- 


mainder to truſtees for a term to raiſe 10,000 J. for younger chil- 


dren, remainder to his eldeſt ſon in tail, remainder over, &. 


In the ſettlement was a power reſerved to him to raiſe money, 
but ſubject to the wife's life eltate, and the proviſion for the chil- 


dren ; and alſo a proviſo, that in caſe he ſhould in his lifetime 
give to any of his younger children any ſums of money towards | 
his or their portions and advancement, and declare the ſame by } 
writing to be in part of his or their portions, they ſhould go pr? | 


tanto in ſatisſaction thereof, By his will, reciting that he 


made no proviſion for his wife by ſettlement or otherwiſe, he de- | 


clared it to be his will that the truſtees ſhould pay her 600 J. per 
ann. for life in bar of dower; and if he ſhould have but one 
r7ounger child only, they ſhould raiſe 5000 J. for ſach one child, 
if more, 2000 J. each, which he charged on his rſonal eſtate, 


and in default thereof, upon the ſettled eſtate. He died leaving 


the plaintiff his eldeſt ſon, and two of the defendants, his young 
6 children. 


ſettle 


ounger 


hildten. 
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children. It was decreed, that this proviſion by the will was in 
part ſatisfaCtion of the portion by the ſettlement, and that upon 
payment of 5000 J. each, the ſurviving truſtee in the ſettlement 
ſhould aſſign the term. 

Teſtator by will, 7th March 1774, deviſed to his eldeſt ſon 
laac Cookſon certain freehold and copyhold eſtates, and continued 
as follows, © As to all my other lands, goods, and chattels, of 
« what nature or ſort ſoever, I give to my dear wife Elizabeth, 
« appointing her executrix of this my laſt will, with the tuition 
« and education of all and every ſuch younger children, and to 
« provide for them, with regard to their fortunes, as they may 
« deſerve and merit.” 'To the will he added a paper of the ſame 
date, called Inftrufions to my wife with regard to my younger chil- 
den; wherein, after direCting fortunes for his younger ſons, he 
ſays, “ My daughters Hs (the plaintiff) and Sarah to have 
« 5000/7. each; all the ſurpluſſes over and above your own ex- 
« penices to be laid out in mortgages or purchaſes for the purpoſes 
« before mentioned.” By an additional codicil on the ſame pa- 
per, and of the ſame date, he ſays, “ do further add to what I 
have ſaid on the other fide, that what ſavings or increaſe I may 
© make, or my dear wife may make of my effects, ſhe may give 
and diſpoſe of the ſame, either in her lifetime, or by will, to 
« ſuch of her children as ſhe ſees proper.” The teſtator died in 
December 1783, without revoking the ſaid will and codicil, which 
were proved by the defendant, the widow, in the eccleſiaſtical 
court, | 

After the date of the will, viz. about September 1776, a treaty 
of marriage being on foot between the plaintiff Richard Elliſon 
and the co-plaintiff his wife, Mr. Buſh, brother-in-law to Mr, 
El!:/on, was defired by Mr, Elliſon ſenior, the father of the plain- 
tiff, to go to Mr. Cook/on, the co-plaintiff's father, to acquaint him 
with the proviſion intended by Mr. Elliſon ſenior for his ſon, and 
o learn from Mr. Cookſon what he meant to give his daughter; 
when Mr. Ccctſon informed Mr. Buſh (as he {wore in evidence), 
that he meant to give his daughter Hannah (the co-plaintiff) 
5200 J. upon her marriage, and intended to give her a further 
Juan, equal or nearly equal thereto, upon his death ; but refuſed to 
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Cookſon, 


2 Br. Ch. 
Rep. 307. 


3 Br. Ch. 
Rep. 61. 


ſttle or ſpecify the ſums. In the courſe of the treaty between 


Mr. By/þ and Mr. Coot/on, ſeveral letters paſſed ; and in one of 
them from Mr. Bub to Mr. Cookſon, dated 5th of Ofober 1776, 
Mr. Bub fays, “ Mr. Elliſin (the father) ſays—as he hopes the 
* proviſion you told me and Mr. Richard Elliſon you intended 
making for Miſs Cookſon at your deceaſe, WILL BE equal, or 
* nearly ſo, to what you propoſe giving upon the marriage, he ſhall 
: reſt perfectly ſatisfied with your word for ſulfilling that engage- 
ment.“ In anſwer to this letter the teſtator wrote to Mr. Buſh, 
and in the letter ſaid, © You muſt miſtake Mr. E//ifon in regard 
l to auy ſuch declaration as you mention; the miſtake may ariſe 
a between what may be poſſible and probable : I told him my 

prelent plan, which would be executed by my wife, if the longer 


* liver,” 


In 


2 Vez. 635. 


| 
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In February 1777, the plaintiffs intermarried ; and, on the 14th 
of that month, the plaintiff Richard received from Mr. Colon the 
fum of 5000/7., and gave a receipt for the ſame as for his wife's 
portion. The Maſter of the Rolls, Sir L. Kenyon, thought there 
was not ſufficient to repel the general preſumption in ſuch a caſe 
as this, that the portion was a performance of the legacy; and 

Lord Thurlowe was afterwards of the ſame opinion. 
Richardfon A. by her will ſays, “Item, I give to my ſervant Fane.Greeſe 
e. © 500/., to be paid her within three months after my deceaſe,” 
3A es. In another part ſhe ſays, I give 5/. a- piece to the reſt of m 
« ſervants, but I do not give 5 J. to the ſaid Fane Greeſe, becauſe 
4 I have done very well for her before.“ By another clauſe ſhe 
gives her lands lying in different pariſhes, in truſt, by mortgage, 
fale, or otherwiſe, to pay her debts and legacies ; and after her 
debts and legacies paid, then, &. The teſtatrix was at her death 
indebted to Jane Greeſe in 260 l. on bond. Lord Chancellor held, 
that the legacy was not a ſatisfaction of the debt; for the words, 
« becauſe I have done very well for her before,” ſhew, that what ſhe 
had given her before the intended as a bounty, and not as a ſatiſ- 
faction; and they likewiſe intimate, that the teſtator meant the 
500 J. to be equally a reward for the ſervices of Jane Greeſe, as 
the 5 J. was for thoſe of the other ſervants ; and legacies to ſer- 
vants have never been held to be in ſatisfaction of debts. The 
argument too, that the legacy was not to be paid within three 
months aſter the death of the teſtatrix, was not to be laid entirely 
out of the cafe : though, if it had been charged upon real eſtate 
only, and not at all chargeable upon the perſonal eſtate, his Lord- 
ſhip ſaid, he ſhould have thought it of greater weight; ſor the pol- 
ſibility and contingency of the legatce's dying before the legacy 
became payable, muſt be taken into conſideration, as the legacy 
might not have been paid at all, if the legatee had died before the 
three months. But where the legacy is charged upon a mixed 
fund of perſonal and real eſtate, if the perſonal aſſets are ſuff- 
cient, the legacy is payable, though the legatee die before the 
day of payment: otherwiſe, if the legacy be out of a real eſtate 
only. 
Gaynon v. Where a teſtator by will gave to Sarah Gaynon a legacy of 500 l, 
Wood, July and thereby declared, that in caſe his perſonal eſtate ſhould not be 
es v. ſufficient to pay all his debts, legacies, and funeral charges, he there- 
Was. 410. by ſubjected all his real eſtates to the payment thereof; and after- 
note. Wards by a codicil gave a further legacy of 500. to the ſaid S. G. 
and died indebted to S. G. in 200 l. on bond, which debt was con- 
tracted after making the will, but before the codicil: the Maſter 
of the Rolls declared, that the 5001. given by'the codicil, was to be 
conſidered and deemed a ſatisfaction of the {aid 200 J. owing bf 
the teſtator to the plaintiff Sarah. | | 
Admiral Mathews had upon his marriage a real eſtate of zool. 


* 


Mathews v. 


Mathews, per annum in ſtrict ſettlement, ſo as to make his eldeſt ſon tenant 
in tail. Long afterwards, in 1773, he enters into a deed, whic 


was an agreement between the father and ſon upon the ſon's by 
Triage, whereby the father agrecd to take 800 ., part of the _ ? 
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of the ſon's wife, and to make a ſettlement in this way; that in 
conlideration of the 800 J. he ſhould in one month afterwards 
convey to truſtees for a term of years, lands, ſubject to theſe 
truſts, to ſecure 50/. per annum to the ſon, and 800 J. to the 
younger children of the ſon, to be paid at ſuch days, times, man- 
ners, and proportions, as the ſon ſhould direct and appoint, and 
for want of appointment, to be paid to them equally at twenty - 
one or marriage, with benefit of ſurvivorſhip upon the death of any 
before; and if he had no child, the ſaid 8007. ſhould not be 
raiſed, and the term ſhould attend the inheritance. In 1749 he 
made a will, and deviſed 700 J. per annum to his fon, upon condi- 
tion that the ſon, within twelve months after teſtator's death, 
ſhould convey the whole family eſtate, for better ſecuring to the 
teſtator's ſiſter-in-law Anne Burgeſs 100 l. per annum for life, 
which he had before given her out of the ſaid lands; with another 
condition, that the ſon ſhould confirm his will, otherwiſe the 
700 /. annuity to ceaſe; and then makes a very large proviſion 
tor the grandchildren at their age of twenty-five, or marriage. 
In 1750, the teſtator by a deed made his ſon tenant for life, in- 
ſtead of tenant in tail, as he was before, by levying a fine, and re- 
ſettling the eſtate in the ſtricteſt ſettlement, and to no other uſes. 
After his death, the queſtion was, How far the claims of the ſon, 
bis wife and children, under the agreement in 1773, were barred 
by any other proviſions in the will of the father; and whether that 
was a fatisfadtion ? The Maſter of the Rolls, Sir Thomas Clarke, 
ſaid, that the deed in 1733 was a contract between the father and 
fon, ſo as to make the ſon and his family purchaſers from the fa- 
ther, and created a debt owing from the father to them : that the 
wife had clearly received no ſatisfaction for the debt contracted to 
her: that as to the children, by the articles in 1733 they were 
entitled to 800 /., ſo as that every child muſt have had part of it; 
dy the will the teſtator has given twenty times as much in the 
whole among them; but then it is ſo given, that if they do not 
arrive at the age of twenty-five or marry, they are entitled to no- 
thing: this therefore did not fall within the rules of ſatisfaction 
to which the court had adhered ; that as to the annuity of 50 /. 
for life to the ſon, independent on the deed in 1750, what is 
given by the will is not a ſatisfaction of that: for the annuity given 
by the will is diverſo intuitu. It is the ſame as if the teſtator had 
deviſed the ſettled eſtate to his ſon for life, c. ſubject to the 
annuity to Anne Burgeſs; and then if the ſon had —— that 
condition, he would be entitled to claim under the deed in 1733: 
for the rule of ſatisfaction was never carried ſo far by conſtruction 
4 to make that anſwer a double purpoſe. That it ſtood thus with 
reſpect to this annuity of 50. merely upon the will; but by the 
wed of 1750 it was put out of the ſon's power to perform the 
condition annexed to the deviſe of the 700 /. per annum, which 

© fon might have done when the will was made, he being then 
enant in tail of that eſtate: the annuity of 700 J. therefore is, 


7 the deed in 17 50, a pure annuity, and free from the condi- 
o, IV. Cc tion; 
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tion; and then it is the ſame as if the condition compriſed in the 
will never had been mentioned; and if it had been pure and free, 
it would be a ſatisfaction of the 50 /. per annum. By the deed in 
1750, then, it is within the general rule of ſatisfaction, though by 
the will it would not have been fo. 8 

Attorney- C. B. by her will gave to her brother G. B., and the lawful heirs 


i= Br. of his body, if he ſhould have any, her whole fortune (except a 


Ch. Rep, few legacies), but if he ſhould die without heirs, ſhe gave to J. 8, l 


170. 1000 J., and to F. C. 500 J., the reſidue to her brother. The 
property was perſonal to the amount of about 50007. The teſta- 
trix died, and the brother ſurviving, and having no child, by his 
will gave a like legacy of 1000 /. to the ſaid J. S., to Her fole and 
ſeparate uſe, and alſo 500 /. to the ſaid 7. C. It was decreed, that 
the legacies given by the brother would be a ſatisfaction for the le. 
gacies given by the former will (ſuppoſing thoſe legacies not to be 
too remote, as it was holden they were). 

Pugh v. By ſettlement on the mattiage of Gadolphin Edwards and Eliaa- 

pan oe nr. beth More, a term of 600 years was created to raiſe portions for 

Ch. Rep, daughters, by which it was provided, that in caſe there ſhould be 

67. note. but one daughter, the ſum of 5000 J. ſhould be raiſed for ſuch 
only daughter, to be paid at eighteen or day of marriage, with 
maintenance in the mean while. There was a proviſo in the ſet- 
tlement, that in caſe the daughters ſhould be advanced with por- 
tions in money or lands, equal in value to the portions thereby 
provided, in the lifetime of Godolphin Edwards, or he ſhould give 
or leave them money or lands not equal in value, the truſtees 
ſhould raiſe only ſo much as would make the money, or value of 
the lands ſo given, equal to the portions provided. Elizabeth, 
the appellant, being the only daughter of the marriage, attained 
eighteen the 4th December 1746. Godolphin Edwards being poſ- 
ſeſſed of 5300 /. Eaft India annuities, which he had ſaved from 
the income of the eſtate, 21ſt November 1772 transferred them to 
the appellant Elizabeth, then the widow of Mr. Manlove. A bil! 
had been filed, and the cauſe came on to be heard before Lord 

Bathurſt, 25th June 176, when there was a decree in fayour of 
the appellant for her portion of 5000 /., the preſent queſtion not 
being then before the court. The reſpondents afterwards exhi- 
bited their bill of review, {tating, that ſince the pronouncing of 
the decree in that cauſe, they had diſcovered, that Godslphin EA. 
wards had transferred to the plaintiff theſe India annuities in part 
of her portion, Upon the cauſe coming on to be heard, Lord 


Chancellor declared, that theſe annuities transferred by Gade phin I 
Edwards to the appellant Z/izabeth, were to be conſidered as having 


been ſo transferred in part ſatisfaction of the portion of 5090 |. 


under the marriage ſettlement, and therefore varied the former 


decree ſo far; whereupon an appeal was lodged in parliament, 
which being heard March 15th, 1780, it was ordered that the 
fame ſhould be diſmiſſed, and the decree therein complained 
athrmed:] 
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(E) Of Legacies veſted or lapſed : And herein, 


1. Where it ſhall be a lapſed Legacy by the Legatee's dying in 
the Lifetime of the 'Teſtator, and where in ſuch Caſe it ſhall 
veſt in another Perſon, to whom it is limited over. 


Þ ſeems by the rule of the civil law, and by the caſes on this Abr. Eq. 

head, that if a legacy be deviſed to J. S., and he die in the 296, 297- 
lifetime of the teſtator, that the legacy is lapſed, there being no 
ſuch perſon to take at the time, when the will is to take effect. 

So, where A. by will, reciting that B. owed him, 400 J. gave 2Vern. cat. 
and bequeathed thoſe 400 /. to him, provided he out of the 400 J. Eliot and 
paid ſeveral ſums in the will mentioned to his wife and children, r . 
and the reſt and reſidue he freely and abſolutely gave to him, and 83. S. C. 
willed and required the executor to deliver up the ſecurity im- (*) — 
mediately upon his death, and not to claim or meddle with the reorder 1 
debt, or any part thereof, but to give ſuch releaſe or diſcharge as © that the 
B., his executors or adminiſtrators, ſhould require or think fit — — 22 
and B. died in the lifetime of the teſtator: it was held, that the (whereby it 
money directed to be paid the wife and children was well deviſed; was direfted 
but as to the reſidue deviſed to the debtor himſelf, that it was a — 
lapſed legacy, he dying in the lifetime of the teſtator (a); although be delivered 
it was admitted, that if the teſtator had ſaid, I forgive ſuch a debt, vp to the 
or my executor ſhall not demand it, or ſhall releaſe it, that would 1 


Elliot, hi 
have been a good diſcharge of the debt, though the debtor died — 


in the liſetime of the teſtator. adminitira- 


tors, or 
aſſigns, to be cancelled, and that no uſe ſhould be made thereof,) was only in aid of the firſt clauſe in 


ine will, by which alone the ſum is to be taken as a lapſed legacy. Reg. Lib. A. 1705, fol. g21.] 
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[The teſtatrie the grandmother of the plaintiff, deviſed in the Sibthorp v. 
following words: © I likewiſe forgive my ſon-in-law Richard — 
« Chillingworth a debt of 5007. due to me upon bond, and all? . 
* intereſt that ſhall be due for the ſame at my deceaſe, and de- i 
* fire my executor to deliver up the bond to be cancelled,” 

nd made her ſon J. P. executor. The legatee died in the life- 

ime of the teſtatrix. Lord Hardwicke thought the teſtatrix in- 

tended in a events the bond ſhould be delivered up to be can- 

elle : that there was nothing perſonal in the preſent caſe for the 

lreCtion that it ſhould be delivered up. In Elliot v. Davenport, 

lis Lordſhip ſaid, the words are not penned as forgiveneſs or re- 


. e b . 0 
7 A ³ðQ 


there was no intention to releaſe the recognizance till Sir 
wy = in Elliat paid 1507. thereout z but here is a clear intention 
8 I o releaſe the debt. There, it was to be delivered up to Sir Vi- 
—_ 5 lam Ellict ; here, in general, to be cancelled. There, the right 
_ F if action ſubſiſted, which was the reaſon of that opinion ; here, 
t * would be too nice to make ſuch a diſtinction, and would nar- 
5 u too much the bounty intended by the teſtatrix to her family. 
= Lordſhip therefore decreed the bond to be delivercd up to the 
3 Pantif to be cancelled, but without coſts, 


CEN2 In 
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Toplis v. In a will was the following clauſe: * give to my kinſniati L 
"Ss “N. D. the ſum of 400 l., which he owes to me on mortgage of 0 
Bil. 18 6 his eſtate in S., and I further order my executor to give him up dj 
1. Cox's P. « all bonds owing from him to me, and which ſhall be found in m 
_ 86. ec mycuſtody at the time of my deceaſe, together with all intereſt 5 
cc due thereon.” The mortgage debt was alſo ſecured by bond; gr 
beſides which, N. D. was indebted to the teſtator on another bond de 
in 200 J.: both bonds were in the cuſtody of the teſtator at the ” 
time of his death. After great conſideration, the court held this th 
to be a lapſed legacy. The Lord Chief Baron, in delivering the gs 
judgment of the court, obſerved, that none of the circumſtances xy 
which could be ſuppoſed to diitinguiſh the caſe of Sibthorp v. nat 
Moxom, from Alliot v. Davenport, occurred in the preſent caſe. adr 


That the principal ground on which $Sibthorp v. Moxom was de- 
cided, was this, viz. that there was nothing in the will to con- 
fine the delivery of the bond to the pern of the ſon-in-law, and 
that charge therefore was not ancillary to the former bequeſt to 
him, but amounted to a declaration that in all events the bond 
ſhould be delivered up, and therefore of neceſlity operated for the 
benefit of the repreſentative; that in the preſent caſe, the word 
uſed by the teſtator was © give,” and not “i forgive;” and (what 
Was more material) the bond was directed to be delivered up to 
N. D. (perſonally), and there was no direction whatever for de- 
livering up the mortgage; and therefore the court ſaw no reaſon 
for departing in this caſe from the general rule, wiz. that a teſta- 
mentary diſpoſition muſt lapſe by the death of the legatee in the 

lifetime of the teſtator.] | 
Abr. Eg. A. deviſed an eſtate to his wife for life, and after to the plain- 
=" a tiff, his niece, and her heirs, upon condition and to the intent 
ne. that ſhe pay 4oo/. to ſuch perſon as his wife by her will in writ- 
This caſe ing, or any other writing, ſhould direct and appoint, and dies; 
orcas A the wife after marries a ſecond huſband, and then makes a will 

olgrave is > Ht . 

much weak- in Writing, and thereby reciting the power given her by her for- 
enedin point mer huſband's will, appoints the 4004. to be paid to her huſband, | 
- — his executors or adminiſtrators, and that when he ſhall have fully 
of Oke v. received the 400 J. he ſhall pay 100 /. out of it to B., 50 l. to BY 
Heath, and 50 l. to D., and makes her huſband her executor ; and then 
= 822 goes on, and ſays, that ſhe has publiſhed this her laſt will and 
a feme-co. teſtament in the preſence of three witneſſes; and the huſband 
vert having ſubſcribed that he approved of this will: the huſband dies be- 
ts IN fore her, and makes her executrix of his will, and refidu- 
power by ary legatee; then B. and C. die both inteſtate, and afterwards 
deed or will the wife dies, and the defendants take out adminiſtration to her, 
he with the will annexed, and alſo adminiſtration to B. and C., and 
ſuch perſons the queſtjon was, Whether this appointment being made by will, 
* Deer and the appointee dying before the appointer, this ſhould be in 
eta ad the nature of a legacy, and ſo the appointment void, the teſtatrix 
other; the ſurviving the nominee ? And my Lord Keeper held, that if it was 
acco/. in a thing purely teſtamentary, it would be plainly a lapſed legac) 


f f e pl f 
wi wlt of but that in this caſe the 400 J. was not in its own nature teſta 
ↄpointment nth, 
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mentary, but they take as nominees, and it is but the execution togo accords 
2 M ing to 

of a truſt ; and decreed the money to be paid. —> 
diſtributions z appointed by will to her nephew C. he in confideration thereof paying an annuity to his 
mother. C. died in the lifetime of the teſtatrig. Lord Hardwicke held, that by the death of the ap- 
pointee in the lifetime of the teſtatrix, the appointment was void; for though it ariſes under a power, 
it is a tettamentary diſpoſition, and ſybjeR to all the qualities of a will. The caſe of Burnet v. Hol- 
grave, his Lordſhip faid, is a very particular and extraordinary caſe, and, he doubted, if it would be ſo 
determined now: it appeared by the regiſter to have been a cauſe by conſent, and not adverſary ; which 
takes off greatly from the weight of the opinion there, ſhewing it to have been probably ſudden, and 
without conſideration, But taking it as it is, his Lordſhip obſerved, there are ſeveral differences : firſt, 
the wife there, by marrying a ſecond huſband, had diſabled herſelf from making a will; nor is the power 
given her to be executed during coverture; therefore, it could not be a will, but muſt be conſidered as a - 
writing under hand and ſeal only; and then the determination may be right: but that is nothing to this, 
which is by a will properly proved as ſuch. But, ſuppoſe the court took it as a will, or a writing in 
nature of a will; the appointment, there, was not perſonally to the huſband only, but the executors or 
adminiſtrators, and on truſt to pay thereout. It is true, that in general the words executors or adminiſtra 
ters are underſtood as repreſentatives only, but not always; as in caſes pur gufre wie, executars or ad- 
miniſtrators take, not as repreſentatives of the firſt taker, but as new ſpecial occupants newly named ian 
the will or deed : and if they took further ſo as to be perſons taking the truſt, in that light it is different, 
And the court rather did this in ſupport of the truſt, one of the ceffuy gue truſts, for whoſe benefit it 
clearly was, being then living; nor can the ceftuy gue truſt be defeated by the death of the truſtee in the 
teſtator's life, The words are that the court took it to be an execution of a tri; which is not a 
miſprint inſtead of peter; and imports the huſb ind, his executors or adminiſtrators, to. be barely 
truſtees. Another thing in ſupport of that determination is, that all was come back to the wife herſelf; the 
huſband, to whom and his executors ſhe had appointed, dying in her life, and making her executrix. } 


So, where E. made her will, and deviſed in theſe words, 7 give 2 Vern, 
unto my loving kinſman R. H. the ſon of 300 l. one 100 l. part where- 266-7. 


of, he doth o ẽ me, which 1 intend to give to my couſin 8. H. hig — 


_ punge/t daughter ; but my will and deſire is, that he 4will give the ſaid Prec. Chan. 


zool. 7% his daughter S. H. at the time of his death, or ſooner, if 200. 8. C. 

there be eccaſion, for her better advancement and preferment ; the teſ- 

tatrix, at the time of making her will, was in England, and it hap- 

pened that R. H. died in Ireland, eight days before the death of 

the teſtatrix z afterwards S. H. died, at the age of ſixteen, and 

unmarried, and the plaintiff was her adminiſtrator z and it was 

decreed at the Rolls, and affirmed by my Lord Chancellour, that 

the words I deſire, or I will, amount to an expreſs deviſe, and 

that the 100/. bond to the teſtatrix ſhould be aſſigned to the plain- 

tiff, and the 200/. paid him, with intereſt, from the time of ex- 

hibiting the bill; although it was inſiſted upon, that a benefit was 

deſigned R. H., and that he was not a bare truſtee; for he was 

to have the intereſt of the 300 J. for his life, unleſs his daughter 

had occaſion for it before his death, which ſhe had not. 
But if the teſtator gives his ſiſter 350 J. upon condition that 2Vern. 116. 

ſhe, at or before her death, give to her children 200 /. thereof, Birkbead v. 

and the fiſter dies in the lifetime of the teſtator, the whole legacy 

is lapſed ; although it was inſiſted, that if the deviſe had been 

only of the intereſt of the 200 J. to the teſtator's ſiſter for life, 

and the principal to the children, that had been a good deviſe to 

the children as to the 200 J., and it would not have been loſt by 

the mother's dying in the teſtator's lifetime, and the intention of 

the teſtator in this caſe amounted to as much; but it was ad- 

judged ut ſupra, the court taking it, that, being a deviſe of mo- 

acy, the abſolute property veſted in the firſt legatee : Quere. 
J. S. {inter al. ) bequeathed the ſurplus of his perſonal eſtate Bagwell v. 

unto four perſons equally to be divided between them, ſhare and ! F. 


Cc 3 than "On 
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ſhare alike, . One of the four reſiduary legatees died in the life- 
time of the teſtator; and the queſtion being, to whom the fourth 
part bequeathed to the legatee ſo dying, ſhould belong? Lord 
Chancellour was of opinion, that the teſtator having bequeathed 


his re/duum in fourths, and one of the reſiduary legatees dying in 


his lifetime, the deviſe of that fourth part became. void, and was 
as ſo much of the teſtator's eſtate undiſpoſed of by the will; that 
it could not go to the ſurviving reſiduary legatees, becauſe each 
of them had but a fourth deviſed. to them in common, and the 
death of the fourth reſiduary legatee could not avail them, as it 
would have done, had they been all joint legatees, for then the 
ſhare of the legatee dying in the life of the teſtator would have 


gone to the ſurvivors (a). But here the reduum being deviſed in 


common, it was the ſame as if a fourth part had been deviſed 
to each of the four, which could not be increaſed by the death 
of any of them. | 

One deviſed the reſidue of his perſonal eſtate to fix perſons, 
to each of them a fixth part, and made them executors. One of 
theſe executors and reſiduary legatees died in the lifetime of the 
teſtator. Per Lord Chancellour This is a lapſed legacy as to one- 
ſixth, and undiſpoſed of by the will, the reliduary legatees being 
tenants in common, and not joint-tenants. 

A teſtatrix, after ſeveral legacies, bequeaths in theſe words: 
& All the reſt and reſidue, &c. I give and bequeath to my two 


c nieces M. and E. daughters to my nephew V. O., and A. his 


« wife, whom I deſire to be truſtees for their children, to take 
te care of their legacies for them, they being of tender age; and 
« my will is, that my eſtate be equally divided between my two 
« nieces M. and E., whom I nominate and appoint my execu- 
« trixes accordingly.” One of the nieces died in the lifetime of 
the teſtatrix. Lord Hardwicke thought that the bequeſt to the 


two nieces did not make a joint-tenancy, for the words equally 


Peat v. 
Chapman, 
2Vez. 542+ 


Ac v. 
Smithſon, 
1 Br. Ch. 
Rep. $03. 


Man v. 


divided, though not annexed to the clauſe which gives the refi- 
due, can relate to that only; the conſequence was, that it was 4 
lapſed legacy. 

A teſtator deſired all the reſt and reſidue ſhould be divided be- 
tween two. By the Maſter of the Rolls—This muſt be under- 
ſtood to be equally divided; and by the death of one in the life- 
time of the teſtator, his moiety ſhall not ſurvive to the other dev 
viſee of the reſidue. | 

A teſtator gave ſeveral legacies to A., B., C., D., E., F., and 
G., and afterwards directed all his real and perſonal eſtate to be 
ſold, and after payment thereout of his debts and legacies, he 
ordered the reſidue to be paid to the ſaid A., B., C., D., E., F., 
and G., in proportion to their ſeveral and reſpecti ve legacies therein ta 
them bequeathed Two of the reſiduary legatees died in the teſtator's 
lifetime. Lord Thurlowe was clear, that this was a tenancy in 
common in the reſidue, and therefore the ſhares of the two W 
died in the teſtator's life had lapſed. | VER 

S. M. by his will gave the uſe of his perſonal eſtate to his wife 


_ 2 Str. fer life, if ſhe ſhould ſo long continue his widow, and ay ha 
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death to A., B., C., and D., ſhare and ſhare alike, C. and D. 


died in the lifetime of the teſtator. Adjudged, that the ſhares 
of C. and D. had lapſed, the teſtator having particularly appointed 
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that each of his legatees ſhould have a ſpecial ſhare. 

A teſtator left a legacy to M. his executors, adminiſtrators, or 
aſſigns. At the time of making the will, M. was dead. This is 
2 lapſed legacy, notwithſtanding the words are to M., his execu- 
tors, adminiſtrators, and aſſigns; nor is parol proof admiſſible, 
that the teſtator knew of the legatee's death, as an argument, 


that he meant, it ſhould be tranſmiſſihle to his perſonal repre- 


ſentative. ] — 

But however a legacy may become void or lapſed by the lega- 
tee's dying in the lifetime of the teſtator, yet it is plain, that if in 
ſuch caſe there be a limitation over to another, that the limitation 
over is good, though the fir{t/legatee die in the lifetime of the 
teltator; as, where A. deviſed 5300 J. a- piece to his two grand- 
children by name, and if either of them die, his ſhare to go to 
the ſurvivor z one of them died in the lifetime of the teſtator ; it 
was held, that his ſhare ſhould go to the ſurvivor, and was not a 
lapſed legacy. | 

50, if A. deviſe 1500 J. a-piece to the four children of J. S. by 
name, to the ſons to be paid at their age of 21 years, and to the 
daughters at eighteen, or days of marriage; and in caſe one or 
more of the aforeſaid children ſhall happen to die before his, her, 
or their refpeCtive legacy or legacies ſhall become due, then 
ſuch legacy or legacies ſhall go to the ſurvivors of them; and 
in caſe three ſhould die, then the ſurvivor to take the whole ; 
if one of the children dies in the lifetime of the teſtator, the 
lurvivors ſhall take that ſhare, and it ſhall not be a lapſed le- 
Lacy. 

50, where a legacy of 501. was given to A. at twenty-one, or 
marriage, and 504, to B. at twenty-one, or marriage, and in the 
doſe of the will the teſtator added, 1f any egatee dies before his 
«pacy ts payable, the ſame ſha'l go to the brothers and ſiſters of ſuch 
«zatee; A. dying in the lifetime of the teſtator, it was adjudged 
0 lapſed legacy, but that it ſhould go to his ſiſter. 


So, where a man deviſed 100 J. to A. and B., the two daughters 
his brother G., to be paid within a year after the death of his 
viſe, viz, 504. to A., and 50/. to B., if they ſhall be both alive 
t the time of payment; but if either of them ſhould die before, 
hen the ſaid 100 J. to the ſurvivor of the ſaid two daughters: one 
ot the ſaid two daughters died in the lifetime of the teſtator ; and 
de only queſtion was, Whether the ſurviving daughter ſhould 
ve the whole 100/, or only the 50/.? and Rawlinſon and 
Hutchins, Lords Commiſſioners, were clearly of opinion, that ſhe 
ould have the whole 100 l; they ſaid, that by the firſt clauſe of 
the will it is a joint deviſe to them of the 100 l., in which caſe, if 
de will had gone no farther, if one had died, it would have ſur- 
wed to the other; then the viz. that comes after is only a ſever- 


ae of it, in caſe they ſhould both live to the time of payment, 
Wich th 


Cc 4 either 


ey did not; and then the laſt clauſe of the will, in caſe 
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either died before the time of payment, is a new ſubſtantive 
deviſe of the whole 100 J. to the ſurvivor; and decreed accord- 
ingly. | | 

Abr. Eg. So, where one made his will, and, after ſeveral legacies, gave 
"A $1 and deviſed all the reſt, reſidue, and remainder of his perſonal 
and Berkley, Eſtate to three perſons, whom he thereby made his executors, one 
Moſel. 47. of them died in the lifetime of the teſtator ; and the only queſtion 
a was, Whether the two ſurviving executors ſhould have the whole; 
or whether the third part ſhould be diſtributed, according to the 
ſtatute, amongſt the next of kin? And the Maſter of the Rolls, 
on time taken to conſider of the caſe, and citing moſt of the au- 
thorities, both out of the civil and common law, was of opinion, 
_ decreed accordingly, that the two ſurviving ſhould take the 
whole. | | | 
Northy v. [A deviſe was of 5o0/. a- piece to two of the teſtator's grand. 
A children by name; and if either of them died, his ſhare to go to 
Rep. 137. the ſurvivor; and if both died, then their ſhares to go to their 
mother: one of them died in the lifetime of the teſtator, yet his 
ſhare went by the expreſs words of the will to the other grand- 
child, and was held to be no lapſed legacy. 
Buffar v. A teſtator having divided his perſonal eſtate into eight parts, 
Bractord, bequeathed four parts to his niece B., and the children born of | 


2 her body. The plaintiff was born after the making of the will, 
and B. died in the teſtator's lifetime. This was adjudged not to 
be a lapſed legacy, for the plaintiff took as joint-tenant with B., 
and upon her death is entitled to the whole by ſurvivorſhip. 

Sibley v. A teſtatrix deviſed (inter al.) as follows: „ I give and deviſe } 

— 15 <« the ſeveral legacies and ſums following, which I will ſhall be 


« paid to the ſeveral perſons hereinafter named; and that if ary 
« of theſe perſons ſhould die before the ſame become due and payable, 1 
&« vill that they, or any of them, ſhall not be deemed lapſed legacier;” 
then ſhe particularized the ſeveral legatees, and ſays, « To An | 
« the wife of Richard MWenſiey, and to her executors or admini- 
« ſtrators, I give the ſum of 50/1” Anne Wenſley died in the } 
lifetime of the teſtatrix, and her huſband e e. to her. 

Lord Hardwicke ſaid, I am of opinion this is not a lapſed legacy. | 
If a man deviſes a real eſtate to 7. S. and his heirs, and ſignifies | 
or indicates his intention, that if J. S. dies before him it ſhould 8 
not be a is 47 legacy, yet, unleſs he had nominated another de- | 
viſee, the heir at law is not excluded, notwithſtanding the teſta- | 
tor's declaration. So, in the bequeſt of a perſonal legacy to A., 

though the teſtator ſhould ſhew an intention that the legacy ſhould 1 
not lapſe in caſe A. die before him, yet this is not ſufficient to 
exclude the next of kin. But, here, in caſe Anne Wenſley dies be- 
fore the teſtatrix, ſhe expreſsly provides againſt the lapſing, for 
ſhe ſays, 1f any of theſe perſons die before the ſame become due or p- 
able, I will, that they or any of them jr not be deemed lapſed legacies; Þ 
and ſubſequent to this, bequeaths to Anne and her executors a, 
adminiſtrators 50/., ſo that in caſe of her death before the teſta- | 
trix, other perſons are named to take, which diſtinguiſhes it from 


the caſe I put before; and in Dorrel v. Meoleſworth, the ove bn N 
2 ; 
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2 ſtreſs upon the words «as payable, which are much the ſame 
with the preſent, become due or payable, And upon the authority 
of this caſe, his Lordſhip decreed the legacy to the huſband. 


A teſtatrix conveyed the reſidue of her perſonal eſtate to J. V. Bridges v. 

and ſeven other perſons, equally to be divided between them, Abbot 
ſhare and ſhare alike ; and ſhe directed “ that in caſe of the death Rep, 226 
« of any of them (the ſaid reſiduary legatees) before her, then the 
« ſhare or ſhares of him, her, or them, ſo dying before her, ſhould go to, 
« be had and received by his or her legal repreſentatives.” J. V. 
died in the lifetime of the teſtatrix. His ſhare was prevented 
from lapſing, and thoſe perſons are entitled to it as his legal re- 
preſentatives, who would have been entitled as next of kin to him 
at the death of the teſtatrix. . 

A teſtator ordered the intereſt of the reſidue of his perſonal Rheeder 
eſtate to be paid to his ſiſters for their lives equally between them, Y- Owers 
and in caſe any of them ſhould die leaving iſſue, he directed his 
truſtees „“ to pay and transfer the ſhare and proportion of the 
« re/rduum to which his ſiſter ſo deceaſing was entitled, at or 
« before the time of her deceaſe, to receive the intereſt and divi- 
* dends thereon, unto and amongſt all and every ſuch child or 
children of ſuch deceaſed fiſter, equally between them, ſhare 
« and ſhare alike, at their reſpective ages of 21 years.” One of 
the ſiſters died in the lifetime of the teſtator. Adjudged, that 
her children were entitled to her ſhare of the reſidue. | 


2, Where a Legacy ſhall be ſaid to be veſted or lapſed being to . 414 
be paid at a future Time, to which the Legatee did not 2E. uc 
arrive. POL . a . 

TTT 
The rule and diſtinction which hath * in theſe caſes, This dif. * 


and which is agreeable to the rule of the civil law, is, that if a le- *inQion is 
1 laid down in 


gacy be deviſed to one generally, to be paid or payable at the age Pyer, 39. 

of twenty-one, or any: other age, and the legatee die before that Leon. 179. 

age, yet this 1s ſuch an ==, veſted in the legutee, that it ſhall Swinb. 322. 
0 to his executor or adminiſtrator ; for it is debitum in preſent, 84 Er. 


— —— —p — — DJ 


though /olvendum in futuro, the time being annexed to the payment, 347- 
and not to the Tegacy itſelf ; but if a legacy be deviſed to one at hr 12 FL 2 


twenfy=c = or + or when he ſhall attain the age of twenty-one; Cloberie's 4 


and the legatee die before that age, the Tegacy is lapſed Fand' caſe. £m # 
though; Ta ys my Lord Cowper, this diſtinction was at firſt intro- Gators Le N 
duced upon very lender reaſons, and probably upon no other but 2 Salle. 41 OY / 


Ap 
a particular legatee againſt the reſiduary legatee, who went away Van. 2 | Py 


with the whole ſurplus of the perſonal eſtate; yet, it being the 2 Vern. 673. C Gy 
rule of the eccleſiaſtical courts, it is fit that the ſame rule ſhould Preceds 75008 


be oblerved in Chancery, as this court has now a concurrent ju- Frag 
iſdiCtion with the eccleſiaſtical courts in matters of this nature; 2»4, 295. 2. 
and therefore there ought to be a conformity in their reſolutions, | Pur. Rep, 22 
that the ſubject may have the ſame meaſure of juſtice, in which — Au - 
court ſoever he ſues. 1 
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Paſch. 

7 Annz, 
Strick v. 
Hudſon, in 


Canc. 


2 Vern. 673. 
Stapleton v. 

Cheales, Pr 
Ch. 318. 


Legacies. 

But if legacies are given to children, and if any die, their lega. 
cies to ſuryive, yet after twenty-one, or marriage, there. ſhall be 
no ſurvivorthip, though the words are general. | | 
a... EY 9 


So, if a legacy of 50 J. is deviſed to J. 8. when of the age of 
ſixteen years, and intereſt in the mean time, to be paid quarterly, 


* this is a legacy veſted, and ſhall go to the repreſentative of the 


S. C. Gilb. legatee, becauſe it carries intereſt. 


Eq. Rep. S, Co 
2 Salk. 415. 
Snell and 
Dee, pl. 2. 


Abr. Eq. 
295-6, 
Onflow v. 


South. 


Love v. 


But if A. deviſe in theſe words, viz, I give 1001. a- piece to the 
too children of J. S. at the end of ten years after my deceaſe, and the 
children die within the ten years, this is a lapſed legacy, and is ſo 
in all caſes where the time is annexed to the /egacy itſelf, and not 
to the payment of it; though it was objected, that this differed 
from the caſe where a man deviſes 100/. to J. S. at his age of 
twenty-one; becauſe it is a contingency whether he will attain to 
that age ; but the expiration of the ten years is inevitable, 
Again, one being poſſeſſed of a very conſiderable eſtate, part 
in Jamaica, and part in England, and being himſelf reſident in 
u made his will, and thereof appointed ſeveral executors, 
ome for his eſtate in Jamaica, and others reſiding in England, for 
his eſtate here, and, amongſt other things, deviſed in theſe words, 
viz. I give and bequeath to J. S., n»w under the cuſtody of R. D., the 
ſum of 2000 J. at the age of twenty-one years, to be paid by my exe- 
cutors in England, and deviſed all the reſt and reſidue of his eſtate 
to the plaintiff, and died. J. S. having attained the age of eighteen, 
made his will, and thereby deviſed this legacy, and all his eſtate, to 
the defendant. My Lord Chancellour held this a lapſed legacy, and 
that it was a vain endeavour in the defendant's counſel to conſtrue 
it a preſent ee, and therefore veſted by the word nw, becauſe 
it was a plain deſcription of the condition of the legatee, viz. now 
under the cuſtody of, c., for otherwiſe they muſt ſtop at now, 
which would be playing with the words; and though the word 
paid was made uſe of, yet it was plainly intended a deſignation 
of the perſons by whom the legacy was to be paid, viz. by 
his executors in England, which was proper, he having two ſets 
of them. N 
. [A teſtator gave all the reſidue of his perſonal eſtate, after debts 


L'Eftrang®s and legacies paid, to truſtees, until V. N. ſhould attain his age of 


3 Br. P. C. 


337+ 


Legacies 


twenty-four years; from the age of twenty-one until the age of 
twenty-four to pay him thereout an annuity of 10 L. yearly ; and 
thenceforth in truſt for him, his executors, adminiſtrators, 2 
aſhgns. V. N. attained his age of 21, but died before his age of 
24 inteſtate, It was decreed, that the repreſentative of V. N. 
was entitled, as the right veſted in him immediately upon the 
teſtator's death. ä 
1. C. bequeathed his perſonal eſtate to his wife for ber life, 
and gave ſeveral particular legacies aſter her death, and then de- 
clared, that the reſidue at her deceaſe, and after the legacies paid, 
ſhould be divided between his relations A., B., C., and D.—4- 


(A), Nl. 27. and B. died in the lifetime of the wife, and after her . 
g 8 6 | 5 
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Legacies. 
:4miniſtrator of A. and B. had a decree for their ſhares ; for by 
Lord Talbot, the time of payment was future, but the right to the 
legacies veſted upon the death of the teſtator, | | 
Ateſtatrix bequeathed her perſonal eſtate to her daughter, to be 
{old and diſpoſed of by ſuch parcels, and at ſuch times, and in ſuch 
manner, as ſhe ſhould think fit, and out of the money ariſing by 
ale thereof to pay her debts; and the reſidue thereof the willed 
ſhould be equally paid and divided to and between E. S. and T. S., 
her two grandchildren, at ſuch time as they ſhould ſeverally attain 
their reſpeCtive ages of twenty-one, or ſooner, if her daughter ſhould 
think fit, and appointed her daughter ſole executrix. Lord Hard- 
wicke ſaid, if it had reſted upon the words, at ſuch time as they 
ould ſeverally attain twenty-one, he ſhould have thought that the 
legacies did not veſt till then, and that it would have been the 
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{ame thing as if the teſtator had ſaid, “ I give it them at twenty- 


« one.” But what is the meaning of the teſtatrix's ſaying or ſooner, 
if her daughter ſhould think fit? Not to hinder the legacies from 
relling 3 but ſhe conſidered her daughter as the natural guardian 
of her children, and left it to her diſcretion to accelerate it, if ſhe 
thought proper. And as the teſtatrix, by the whole tenor of her 
will, left the mother a truſtee only for the children, without giv- 
ing her any power over the capital of the legacies, his Lordſhip was 
of opinion that the legacy veſted in E. S. and T. S. at the death 
of the teſtatrix. | 
T. A. bequeathed the reſidue of his perſonal eſtate to his wife 
for life; „ but if it ſhall happen that my wife ſhall depart this 
« life, leaving no child or children at the time of her death, then 
my will is, that my truſtees ſhall transfer the ſecurities in which 
my eſtate ſhall then be veſted to my two brothers, or, if either 
* of them ſhall depart this life without ifſue, then to the ſurvivor, 
* and I hereby give the ſame to F. 4. and H. A. accordingly.” 
7.4. and H. A. ſurvived the teſtator, but both died in the lifetime 
of the wife. Lord Thurlowe declared, that the intereſt veſted in 
them as joint-tenants, and H. A. having ſurvived J. A., it belonged, 
ſubject to the wife's intereſt for life, to the perſonal repreſenta- 
we of H. A. | 
J. AH. by will gave his wife the uſe of 8001. for life, and from 
nd after her deceaſe diſpoſed of the ſame as follows: that is to 
lay, to L. H. 100 l., to M. M. 100 J., to E. and C. H. 1001, each, 
0 M. H. 5 1. a- year. Then followed other deviſes, ſome of real, 
ſome of perſonal eſtate, among others to a ſervant 5 /., and then 
the legacy on which the queſtion aroſe. J alſo give to J. M., 
n of my brother G., the ſum of 1001.” He then gave the reſt 
ad reſidue to his wife. The nephew J. MH. (the legatee of the 
100 /,) died in the lifetime of the teſtator's widow, His legacy 
ws * to be veſted, and tranſmiſſible to his perſonal repre- 
ative, | - 
L. made his will, and ſubje& to his debts was a clauſe, 
Which he gave the whole of his eſtate to J. A., in order to pay 
income to his (the teſtator's) mother H. L. for life, and after 
deceaſe, he then gave to five perſons the ſum of 500/. each 
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Legacies. 


3 per cent. annuities, and to J. B. and M. his ſiſter, the ſum of 
100 J. 3 per cent, annuities, All the reſt and reſidue he gave to 
his executor, and empowered him to diſpoſe of by will the r 
duum he would be entitled to after the deceaſe of his (the teſta- 
tor's) mother. J. B. died in the lifetime of the teſtator's mother, 
His legacy veſted immediately upon the teſtator's death. 

A teſtator bequeathed to his daughters the ſum of 3000 J. 5 per 
cent. navy annuities, and all the dividends and proceeds ariſi 
therefrom, to be equally divided. between them, and all his eſtate 
at S., to be equally divided between them, when they ſhould arrive 
at twenty-four years of age. One of his daughters died before ſhe 
attained her age of twenty-four years. 'The Maſter of the Rolls 
was of opinion, that according to the true rule of conſtruction, 
the word when could not be otherwiſe conſidered than as denoting 
the period of payment, and mult not be deemed as a condition 
precedent, upon which the legacy was to veſt, but merely poſt- 
poning the payment of this 3000 /. with the dividends thereon till 
twenty-four z and therefore declared, that the perſonal repreſenta- 


tive of the deceaſed daughter was entitled to a moiety of the 3000. 


5 per cent. navy annuities. 


A legacy of 300. was given to an infant to bind him an ap- | 


prentice. The infant died before he attained a proper age to be 
bound an apprentice. It was decreed, that this legacy was veſted; 


and the infant being 17 years old, and having made a will, and 
named an executor, it was allowed to be a good diſpoſition of | 


the 30 J. 


The giving of intereſt before the payment has been conſidered | 
as evidence of an intention to veſt the legacy. Hence, Where a | 
= ut not to be paid or 


portion was deviſed to a child with inte 
payable, until the child ſhould attain twenty-one years, or be 


married; and the child died under twenty-one and unmarried it | 
was decreed, that the portion ſhould go to the adminiſtrator of the | 


child. 


So, in the caſe of Stapleton v. Cheales, ſupra, if the teſtator bad 
there added, that in the mean, time, or until the legatee attain the } 


age of twenty-one, he ſhould have intereſt for the legacy at ſuch 


a rate, from the time of his (the teſtator's) deceaſe, this ſubſequent F 
clauſe would explain the intent of the teſtator, ſo as to make the 
legacy, which was the principal, an intereſt veſted, which ſhall go 


to his executors or adminiſtrators, though the legatee die before 


that age, becauſe, if the principal were not due preſently upon the 
teſtator's deceaſe, there could no intereſt accrue to the legatee t 


the time. 


Again, T. B. being poſſeſſed of a conſiderable perſonal eſtate, by 
his will gave J. N. 600/. to be laid out in the names of his ere. 


cutors, as counſel ſhould adviſe, in the purchaſe of ſome advow- 


ſon or advowſons, or other ſpiritual preferment for him, and until 


the ſame ſhould be purchaſed, ordered his executors to place out 


the 600 J. at intereſt in their names, and continue the ſame _ ö 
ſuch preferment could be had, and to pay J. N. ſuch intereſt for 
his maintenance; and if there ſhould be a remainder after 2 5 


Legacies. 


ment of the purchaſe, directed the ſame to be paid to him; but if 
he ſhould afterwards lend him any money upon bond or note, it 
ſhould be deducted out of the 600 J. but without intereſt. T. B. 
afterwards by his will direCted, that if his brother-in-law R. N. 
ſhould be living at his deceaſe, he thereby charged R. N.'s three 
ſons, viz. the ſaid F. N. and T. and R., to pay their father yearly 
during his life, 205. out of each of their legacies; and then di- 
rected, that if J. T. and R. N. ſhould die before their legacies 
ſhould become payable, that then the legacies of them or him ſo 
dying ſhould not be paid, but fall into the re/duum of his perſonal 
eltate, and be applied as the ſame was directed. J. N. died about 
a year after the death of the teſtator, being at that time about 
twenty-five years of age. The 600 J. given him by the will was 
never paid him, nor was it ever laid out according to the direc- 
tions of the will. The queſtion was, Whether the 600 J. given to 
J. N. by this will, was tranſmiſſible to his adminiſtratrix with the 
will annexed ? Lord Hardwicke was of opinion, that it was : for it 
is payable at the death of the teſtator, and if J. N. had, inſtantly 
upon the teſtator's death, found out a purchaſe for the money to 
be laid out in, he might have demanded it. There is no ſuſpen- 
ſion of the intereſt ariſing from the legacy, till the advowſon can 
be purchaſed ; but, on the contrary, intereſt is to be paid on the 
legacy in the mean time, and that to F. N. himſelf. And as to 
the clauſe reſpecting the deviſe over, the words of it may well be 
anſwered by conſtruing it to mean no more, than that the legacies 
given to the nephews ſhould ſink into the eſtate in caſe any of them 

had happened to have died in the teſtator's lifetime, | 
A teſtator bequeathed to C. F., when he ſhall have attained 
the age of 25 years, 1000 J. which he empowered his four ſons his 
executors, guardians, and truſtees of the will, to lay out on ſuch 
ſecurities as they ſhould think fit, and the intereſt or income 
thereof to be for or toward the education of the infant as they 
ſhould think fit, as alſo part of the principal to put him apprentice, 
and the remainder to be paid him when he ſhould have attained 
his age of twenty-five, and not before. The queſtion was, Whe- 
ther the time of twenty-five years was put in, in order to poſtpone 
the veſting of the legacy, or only to poſtpone the payment of it ? 
Lord Hardwicke held, that it was only to poſtpone the payment. 
Where a teſtator gives intereſt in the mean time, he gives a pro- 
perty in the principal, unleſs ſomething ariſes on the face of the 
vill to take off the force of it. And this caſe is till ſtronger than 
flat, there being a direction to diſpoſe of part to put him appren- 
uce, to which a court of equity would compel the executors, it being 
obligatory upon them; and their diſcretionary power being con- 
incd to the ſecurities, the executors might have taken the greater 
part, almoſt to the extent of the whole, to place him out; which 
ſhews, it ariſes from his property. In the caſe of the Attorney- 
General v. Hall, in Lord King's time, where the teſtator gave a 
legacy to one for life, and ſo much as he did not diſpoſe of gave 
to charity, it was held, the legatee might diſpoſe of the whole: 
| 10, 
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ſo, here is a direction very near to the whole of the principal; 
which can ariſe only from his having the property. 

. P. bequeathed to his godſon T. the plaintiff, the ſum of gol. 
to be paid to him at the age of twenty-one years, or day of mar- 
riage, which ſhould ſirſt happen, the ſame to be put out at intereſt 
in the name of his executors and adminiſtrators, the intereſt 
ariſing therefrom from time to time to be applied towards his 
maintenance and education; and if he ſhould die before 21, or 
marriage, he gave the legacy to his executors in truſt for the poor 
of S., and appointed the defendant his executor. The defendant 
proved the will, retained 50/. for the payment of the legacy to 
the plaintiff, and paid over the reſidue (after payment of debts and 
legacies) to the reſiduary legatees, and afterwards became bankrupt, 
and obtained his certificate. By the Maſter of the Rolls, this was a 
veſted legacy, and as ſuch, might have been proved under the com- 
miſſion. The giving intereſt always veſts perſonal legacies. It 
was therefore veſted, ſubject to be diveſted, on the legatee's dying 
under 21, and although it might not have been proveable as a 
debt, yet the guardian, upon petition, would have been admitted 
to prove it. The certificate therefore bars it. 

teſtator deviſed in theſe words: « I deviſe to my daughter 
« E. H. the ſum of 200 J. to be paid her at the time of her mar- 
« riage, or within three months after, provided ſhe marry with 
« the approbation of my two ſons V. and S. H. or the ſuryiyor 
« of them; and my will is, that my ſaid daughter E. ſhall yearly 
« receive and be paid, until ſuch time as ſhe ſhall marry, the 
« ſumof 12/., free and clear of all taxes and impoſitions what- 
« ſoever.“ And he willed, that his leaſehold eſtate called —, 
ſhould ſtand charged with the payment of the 12 J. per ann. and 
likewiſe with the payment of the 200/. when the ſame ſhould become 


due, and deviſed the ſaid leaſehold premiſes, and his whole per- f 


ſonal eſtate to his two ſons, and made them executors. E. died 
after 21, but without being married, and her adminiſtrator 


claimed the legacy of 200 J. But Lord Hardzwicke was of opinion, 
that it was not a veſted legacy; for that when the time annexed 
to the payment is merely eventual, and may or may not come, 
and the perſon dies before the contingency happens, he could find 


no inſtance, where it had been held, that the legacy ſhould in all 
events be paid: that the rule as to veſting is founded upon ano- 
ther rule, certum ef quod certum reddi poteſt, and it is plain the 


teſtator did not regard the point of time, but the fact that was to f 


happen, the marriage, which makes it a legacy on a condition, 
cannot be demanded till the condition is ſatisfied ; that as to what 


had been inſiſted, that the teſtator's giving 12. per ann. to Z. | 


till the contingency of her marriage, is in the nature of inte 

for the 200 J., and that from thence it appears to be his intention, 
that the legacy ſhould veſt in the mean time; whenever this doc- 
trine has been allowed, the payment of the principal hath been 
certain, and ſo not ſimilar to the preſent caſe, becauſe, here, this 
is not meant as intereſt, for it is an annuity of 12/. Per ans. 
charged upon, and iſſuing out of an eſtate, The 


Legacies, 


. The above authorities, it muſt be obſerved, are applicable onl 

p where the legacies ariſe out of a fund merely perſonal : for with 
reſpect to intereſts ariſing out of land, theſe rules are totally dif- 
ferent ; for whether the land be the primary or auxiliary fund, 
whether the legacy be given with or without intereſt, the general 
rule is, that charges upon land payable at a future day, ſhall not 
de raiſed, where the party dies before the time of payment. 
Therefore where T. S. by will gave his daughter 10001. to be paid 
by his executor, at her age of 21, or marriage, which ſhould firſt 
happen, willing the ſame to be raiſed out of the rents and profits 
of his lands; and further willed, that in cafe his ſon ſhould die 
before his age of 21 years, or without heirs of his body lawfully 
begotten, then from and after the death of his ſon, he gave all 
his ſaid lands, Sc. to the defendant, he making up his daughter's 
portion 2000/.3 and the daughter died ſoon after the teftator's 
death an infant and unmarried z upon which her mother took 
out letters. of adminiſtration and claimed the 2000 J.; it was de- 
creed, that ſhe was not entitled to any part of it, for it appears, 
that the intention of the teſtator was, that it ſhould be for a por- 
tion, and it is expreſsly called a portion in the will: it is no per- 
{onal legacy, but money to be raiſed out of the rents and profits 
of lands, and the payment is expreſsly to be at 21 years, or 
Marriage. 

A. having entailed his lands on his ſon, ſubject to a mortgage, 
dcriſed his leaſehold and perſonal eſtate for the payment of his 
lebts and legacies z directing, that if his perſonal eſtate was ap- 
plied to pay off his mortgage, the ſame ſhould be kept on foot to 
make good his daughter's portion, and bequeathed to his daugh- 
ter 3000 /, to be paid her at 21, or marriage, if married with con- 
ſent ; if not, then but 10001. The daughter died under age, and 
unmarried. It was decreed, that this being a portion and charged 
upon land, (ould extinguiſh in the land for the benefit of the 
teir. Beſides, the deviſe being of 3000 l. at 21 or marriage, 
which marriage was to be had by conſent, it did not veſt in the 
Guphter, but was contingent. 

A. deviſed his lands to his eldeſt ſon B. in fee, and added, 
© But my will and mind nevertheleſs is, that B. ſhall pay out of 
the lands ſo deviſed to him, the ſum of 600 l. viz. to my daugh- 


if my ſon B. ſhall die before he attain the age of 21 years, then 
" my will is, that my ſon J. ſhall not have the 200/. ſettled on 
him, but that it ſhall be paid to my daughter M. and ſon N., 
„to be added to their portions, and J. to have all the eſtate 
" given to B. paying the 600 J. as before expreſſed; and my 
„ ſeid children ſhall be allowed 47. per ann. maintenance for 
© every 1001. till their ſeveral portions are paid.” B. died be- 
bre 21 : the plaintiff married M. and has iſſue by her. M. dies 
wo months before her age of 21. The queſtion was, Whether 
"15 was not a ſubſiſting charge upon the land, and an intereſt ſo 
ſected in J. as to entitle the plaintiff, as her adminiſtrator, to the 
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' Legacies; 


legacies ? Lord Chancellour diſmiſſed the bill as to the demand of 
both the legacies, becauſe there were no words in the will which 


veſted any intereſt in thoſe legacies before the age of 21 years; th 

and as to the other 100/. that was governed by the other le- 5 

gacies. i : | 

Pr. Ch. 318. 3 Yn the caſe of Szapleton v. Cheales, ſupra, it is ſaid, if ſuch por- thi 

tion were to ariſe out of lands or a term for years, though it were * 

limited to the party generally to be paid, ot payable at ſuch an * 

age, there, for the benefit of the heir, the portion ſhould fink, and | 

not go to the repreſentatives of the party ſo dying. of 

enning v. One has two ſons R. and T., and being ſeiſed in fee of the manor Ka 

. _ of B. (which manor was in mortgage) makes his will, thereby de- 1 

276. viſing 1000 . to his younger ſon T. (being then about a year old) 74 

to be paid to him when he ſhould arrive at his age of 21, out of the N 

manor of B., with a power to the executors by telling timber grow- 185 

ing on the eſtate to raiſe ſuch monies, as his perſonal eſtate ſhould the 

fall ſhort of, for the payment of his debts and legacies. The 67 

younger ſon TJ. dies about the age of two years, and the eldeſt fon the 

R. about the age of fix, upon which the eſtate comes to the uncle, the. 

and the mother having adminiſtered to the younger ſon, claims | Hay 

the 1000 J. legacy. But Lord Commiſhoner Fekyll ſaid, that it dire 

was determined about the latter end of Lord Somers's time, in the orig! 

1 caſe of Yates v. Phettiplace, ſupra, that where one by will gave a pone 
"= portion to a child out of a real eſtate, payable at a future time, the t 
N and the child died before that time, the portion ſhould ſink; nay, or tl 
. that it ſhould fink as well for the benefit of an heres factus, as of eftat 
1 an heres natus, for the former is ſubſtituted by the teſtator in the Lord 
| place of the latter; and the true reaſon is, that the legacy being 5x 
44 given as a portion, when the child dies before the portion 1s pay- or tl 
: able, there is no occaſion for it; and equity will not countenance mone 
3 the loading of an heir for the benefit of an adminiſtrator. And * 
. it being objected, that though this might be true as to a portion 1 thy 
70 given out of a real eſtate, yet here the legacy was a charge alſo upon vithi 
1 the perſonal eſtate, and therefore that if the real eſtate was not ſuf- «the 
1 ficient for the payment of the ſaid legacy, yet the perſonal eſtate cau 
by ſhould be liable; and that this was the plainer from the executors } R T. 
* being empowered to fell timber for the payment of ſuch of the oulc 
= legacies as the perſonal eſtate was not ſufficient to pay; the court 4 hi 
7 ſaid, this muſt be intended ſuch of the legacies as the perſonal eſtate e re 
*| was liable to pay; it is true, were the legacy chargeable on the per- " 
1 ſonal as well as real eſtate, that ſo much thereof as the perſonal ; A. q 
eſtate would extend to pay, ſhould go to the executors or adm be £ 

niſtrators of the child ; but this is a charge only upon the land. 5 

Richvy. ir K. R. ſettled all his lands in truſt for the payment of debs f s le 

1 and portions to his children, as he ſhould direct by his will. After- mg a1 

wuaards, he makes his will, and gives 1000 l. a- piece to his five ſons, « to 

payable at their reſpective ages of 21, with intereſt in the m = ;. to t 

time, and bequeaths all his perſonal eſtate to his lady for her ſole — 

uſe and benefit, and makes her executrix. Sir R. dies, and after- =. Ty 

wards R., one of the ſons, dies under the age of 21, and Lady K. * 


takes out adminiſtration to him, and Mrs. V. the defendant, = | 
7 
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Legacies. 


« 
* 


ſiſter, ſues her in the ſpiritual court, (ſhe being in poſſeſſion both 
of the real and perſonal eſtate of Sir R. R.) for a diſtribution of. 


the 1000 J. bequeathed to her brother by her father's will, Lady 
F. files a bill, and moves for an injunction to the ſpiritual court, 
becauſe the portion of the ſon was charged on the real eſtate, and 
therefore ought not to be ſued for in that court; and the whole 
perſonal is given to the plaintiff, Lord Chancellour granted the in- 
junction. | | 
| M. T. being entitled to the reverſion of an eſtate after the death 
of his wife, © deviſed it to C. D. and his heirs, ſo as he ſhould pay 
« to his filter E. O. the ſum of 100/7., within fix months after the 
e rever;on.came into poſſeſſion, and deviſed the reſt and reſidue 
« of his perſonal eſtate, all his debts and legacies before bequeathed 
« being firſt deduCted, to C. D. and another, whom he made his 
« executors.” . O. died in the lifetime of the wife, and upon 
the death of the wife Z, O.'s repreſentative brings a bill againſt 
C. D. for the 100/. It was inſiſted by the plaintiff's counſel, that 
the legacy is veſted, and only the time of payment poſtponed for 
the convenience of the eſtate, as it was a dry reverſion. But Lord 
Hardwicke thought, that the gift of the ſum of money is only by. 
direction for the payment; and that it cannot be ſaid, this is an 
original gift ſo as to veſt the legacy, and the payment only poſt- 
poned to a future time. Another diſtinction was attempted, that 
the time of payment was not taken from the nature of the legacy, 
or the circumſtances of the legatee, but from the nature of the 
eſtate, and that therefore this is different from all the caſes. But 
Lord Chancellour ſaid, if he ſhould give into this reaſoning, he 
ſhould overturn the caſes of portions, or of other ſums bequeathed 
for that of late years it had been holden, that where a ſum of 
money 1s given by way of portion, or as a general legacy, charged 
upon land, if the party dies before the time, it cannot be received. 
lu the preſent caſe, there is no contingency, the time is ſingle, 
within fix months after the death of the tenant for life, when the 
r:yerſion came in poſſeſſion, ſo that it never could be raiſed, 
becauſe the perſon died before the time for railing it. ; 
T. C. deviſed all his lands to Z C. and J. P. in truſt, that they 
ſhould ſell his lands in M. and P., and out of the purchaſe money 
pay his debts ; and as to the reſt of the lands in truſt to receive 
the rents, and to make leaſes for gg years determinable on three 


40% 


Hall v. 


Terry, 
1 Atks 502. 


Lord Hard- 
wicke 
ſpeaking of © 
this caſe, 

in the At- 
torney-Ggee 
neral v. 
Tonſftal, 
ſays, there, b 
the whole 
the gift de- 
pended upon 
the time of 
payment. 


Prowſe v. 
Abing don, 
1 Atks 432, 


lives, and therewith to pay his debts and legacies, then to the uſe, 


Tc. and he bequeathed a legacy of 500 J. to his nephew T. P., 
to be paid at his age of 21, or marriage. The nephew T. P. died 
fore the age of 21, and unmarried: His adminiſtrator claimed 
this legacy as being a veſted intereſt, and tranſmiſfible. After a 
long argument, Lord Hardicke ſaid, that the only inducement he 
d to ſuffer ſo long a debate, was in order to receive ſatisfaction 
% to the point, which had been inſiſted upon in relation to this 
legacy being chargeable on a mixed fund, conſiſting of real and 
perſonal eſtate. He ſaid, that was a difficulty which always ſtuck 
vith him, and it was ſomething very extraordinary, that the real 
te which was only an auxiliary fund to the perſonal, ſhould, in 
faſes of this kind, be chargeable in a different manner, and not be 
You, IV. D d made 
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80, Boytet 
v. Cotton, 
1 Atk. 555 
6. in which 
the autho- 
rity of Jack- 
ſon v. Far- 
rant, z Vern. 
24+ and 
Cave v. 
Cave, id. 
508. is de- 
nied. 
(a) But 


ſutely the 


law is not 
ſo, nor ever 
hath been 
ſo. That 
executors or 
adminiſtra- 
tors ſhall 
Have a writ 
of covenant 
for a per- 
ſonal thing, 
fee F.N B. 


Legacies. 
made liable to the fame rules and determinations with the pri. 
mary ſecurity, the perſonal eſtate; but, he ſaid, he found the 
reſolutions ſo ſtrong, that there was no difference between a 
charge on the real eſtate only, and a charge on the real and per. 
ſonal eſtate too; that he could not, at that time of day, think of 
determining in a different manner. He ſaid, it was very clear, 
that charges on land, payable at a future day, could not be raiſed, 
if the party died before the day of payment ; that there was no 
difference at all whether that charge was created by deed or will; 
nor, whether it was provided by way of portion for a child, or 
given merely as a legacy by collateral relations, or others ; and 
this was the caſe in the Duke of Chandos v. Talbot, and Fenning: 
v. Looks, in which he was counſel, for in neither of them was the 
proviſion made by a parent. That the true reaſon, why legacies 
charged on land, payable at a future day, ſhall not be raiſed, if 
the legatee dies before the day of payment, is, that the court will 
govern themſelves, as far as is conſiſtent with equity, by the rules 
of the common law, In tke caſe of perſonal eſtate, the rule is the 
ſame here as in the civil law, that there may be an uniformity. oi 
judgments in the different courts: but in caſe of lands, the 
rule of the common law has always been adthered to: as, ſuppoſe 
a perſon ſhould covenant to pay money to another at a future day, 
if the covenantee (a) dies before the day of payment, the money 1 
not due to his repreſentative. The ſame rule holds in a promiſe 
to pay money, c. 


145. D. 146, D. Reg. 165. b. Goſs v. Nelſon, 1 Burr. 227. 


Van v. 
Clarke, 


2 Ak. 510. 


M. C. deviſed to G. C., his heirs, executors, and adminiſtrators, 
all that her meſſuage in Great Lincoln's-Inn Fields, with all her 


furniture, Sc. and all her real and perſonal eſtate not otherwile | 
diſpoſed of, to the intent that, out of the ſaid real and perſona! | 
eſtates ſo deviſed, her ſcyeral legacies might be paid. She then 
gave to T. L. 2000]. in truſt for the uſe of his daughter M., and 
declared that he the ſaid T. I.. ſhould, until the ſaid M. ſhould attain } 
the age of eighteen, or be married, which ſhould firſt happen, 
place out the 2000 J. at intereſt upon good ſecurity, and alſo 


ſhould from time to time put out at intereſt, the intereit of the 


ſaid ſum, as the ſame ſhould ariſe to a fit ſum for that purpoſe, and 


ſhould pay the 2000 l., with the intereſt and produce thereof, o 


the ſaid AI. for her own uſe, upon her attaining her age of el 


preſentative. If ſhe 
of the truſtee made no difference,) ſhe would have been entitled to 


the legacy; or, if ſhe had died after the term aforeſaid, and before 


cighteen, or marriage, her repreſentatives would have been ent 
but if this had been merely perſonal, as ſhe died within the ye? 


and half, her repreſentative could not have been entitled, ene 8 


gb- I 
teen, or marriage; the likewiſe directed the 2000 J. to be paid o 
T. L. the truſtee, within one year and a half after her deceaſe. 
T. I. died in the lifetime of the teſtatrix; M. died about half : q 
year after the teſtatrix, unmarried.” Lord Chancellour was of 4 
opinion, that, as the infant died before the time of payment o 
the truſtee, the legacy was not raiſable for the benefit of her n 3 

fad ſurvived the year and half, (for the death 
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Legacieg. 

whole gift is in the direction of the payment, which makes that 
the ſubſtance. In the preſent caſe, his Lordſhip ſaid, it is not a 
legacy merely out of perſonal eſtate, but out of both funds, and 
the real charged in the firſt place, by the teſtator's expreſs direc- 
tions, vi. her eſtate in Great Lincoln's-Inn Fields, And this con- 
ſtruction is more agreeable, as the ſum was intended clearly as a 
portion for M.; and the court always goes as far as it poſſibly can 
to hinder the raiſing of portions out of land for the benefit of re- 
preſentatives. | 

A. S. (inter al.) gives to three truſtees 8000/7. upon truſt, that Attorney« 
they ſhould diſpoſe thereof in the purchaſe of lands of inheritance Cereal 
in fee- ſimple, to be ſettled to the uſe of her grandſon T. M., and 22 
the heirs of his body; and for default of ſuch iſſue, directed the 
truſtees to convey the ſame to the Drapers Company, upon truſt, 
that they ſhould, within three months after the eſtate ſhould be 
conveyed to them, by mortgage, or ſale of ſome part thereof, raiſe 
and pay to E. L. her nephew 2000 J., which ſhe bequeathed to 
him, in caſe of the death of her grandſon without iſſue. E. L. died 
in the lifetime of the grandſon ; and the grandſon died a few years 
afterwards, under the age of twenty-one, and without iſſue. The 
queſtion was, Whether this legacy of 2000 J. was lapſed, as E. L. 
died before the contingency happened, or, whether it was tranſmiſ- 
bible to his perſonal repreſentative ? The Matter of the Rolls held, 
that it was lapſed : that the 8000 /. being directed to be laid out 
in land, muſt be conſidered in equity as land: that the teſtatrix 
herſelf conſidered it as land, becauſe the directs the 2000 J. to be 
raiſed by mortgage or ſale, which ſhews it mutt be out of land: 
that as the legacy therefore is to be paid out of real eſtate, it wag 
within the general rule, and ought to fink in favour of the heir 
at law. 

Legacies were given to infants out of land (charged generally Gawler v. 
with debts) payable at twenty-one, with intereſt at 3 per cent. __— 
One of the infants dying before that age, Sir L. Kenyon, after 1 Pr. Ch. 
great conſideration, decreed, that the legacy lapſed. Rep. 106. note. 

A teſtator gave legacies to his natural children, payable at the Hen iſon v. 

ige of twenty-one, to be raiſed by the means thereinafter pointed de 
out: he then directed an eſtate to be purchaſed, a ſum to be Rep. 108. 
niſed for maintenance of two of his natural children, upon whom 
he had ſettled the eſtate he directed to be purchaſed, and ordered 
the reſidue of the rents and profits of the {aid eſtate to be applied 
to raiſe the legacies, and in default thereof, made the eſtate liable. 
One of the legatees died an infant. Lord Chancellour ſaid, he 
thought at firſt it was a mere perſ..al legacy; but he doubted, 
on the whole, whether it muſt not be conlidered as charged 
upon the land, the teſtator having reſerred to the manner in which 
tas to be raiſed, and having afterwards provided for the pay» 
ment of it, by charging his real eſtate. The moment the money 
Wht to be laid out in land, it muſt be conſidered as a real fund, 
« as the legacy fell within the general rule, and was 
P 
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404 Legacies. 
This rule however, that charges upon land payable at a future 

day, ſhall not be raiſed, where the party dies before the day of 

payment, is ſubject to many exceptions, as, where the time of 

Ee is poſtponed from the circumſtances, not of the perſon, 

ut the fund. OR ne WY 

Lowthery, A bequeſt ran in theſe words: © I give and bequeath unto each 
Condon, (e of my ſaid daughters the ſum of r000/., to be raiſed and to 


9 & be paid unto them ſeverally and reſpectively immediately after k 
nard. Ch. © the deceaſe of my wife, out of the rents, iſſues, and profits of f 
0 


-w aa. my manors, lands, tencments, and hereditaments in V., or by 
&. « ſale or mortgage of the ſame, or a competent part thereof, to- oO 
tc gether with intereſt for the ſaid feveral ſums of 1000 J., after 
ic the rate aforeſaid, from the deceaſe of my ſaid wife, until the 
&« ſaid ſums ſhall be duly paid to my ſaid daughters, or their re- _ 
ic ſpective executors, adminiſtrators, or aſſigns: and my further i 
« will is, that in caſe either of my ſaid A e ſhall depart this 
tc life before me, then the ſurvivor of my ſaid daughters, her exe- 
« cutors, adminiſtrators, and afſtgns, ſhall have and receive all 
© and every the ſum and ſums of money herein by me before 
« deviſed out of my {aid lands, to be raiſed in the manner herein- 
« before appointed; and in ſuch caſe, the part of the daughter 
« ſo dying, ſhall not ceaſe or fink into the eſtate for the benefit of 
« my heir, but ſhall remain and be raiſed for the benefit of my 
« ſurviving daughter.” The tcftator died, and left one fon 7, 
and two daughters, D. and F. In 1719, after the death of the 
teſtator, D. intermarried with Sir V. L.. D. died in 1736: 4. 
the mother died in the year following : upon which Sir V. I. 
brought his bill againſt T. and J., in order to have the ſum of 
1000 J. mentioned in the will, raiſed out of the eſtate, which was 
thereby charged with it. Lord Chancellour held, that it oughtto } 
be raifed : that the teſtator had poſtponed the raiſing of it till after 
his wife's deceaſe, not ſrom the circumſtauces of the perſon, but 
becauſe it did not ſuit the circumſtances of his eſtate, that it ſhould | 
be raiſed before: that the intention of the teſtator that it ſhould | 
veſt, was ſhewn molt ſtrongly in the claufe, where he gives the | 
whole to the ſurviving daughter: that that intention was further | 
manifeſted, by his uſing the words executors, adminiſtrators, and 
aſſigns, immediately preceding the clauſe of ſurvivorſhip; for bis | 
meaning was, that in caſe the daughters ſhould die before the pot- | 
tion was raiſed, the executors ſhould be entitled to have the 
1000 J. raiſed off the eſtate. On the whole; his Lordſhip faid, he 
thought the intention extremely clear under the will, that | 
portion ſhould be raiſed, and that the poſtponing the time of pay- 
ment was only for the convenience of the eſtate, becauſe it wou 
have diſtreſſed the ſon to have raiſed it in the morher's lifetime, 
before her jointure fell in. ; 
King v. J. S., having a conſiderable real and perſonal eſtate, deviſed 33 | 
— follows: « I give and bequeath unto my daughter A., at wy | 
Tatb. 11. of twenty-one, or day of marriage, which ſhall firſt —_— 2 


2. Wan. 66 ſum of 2500/.; and my will and meaning is, tant 4. ſhould 
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Legacies,” 
« A. ſhould die without iſſue male of his body then living, or 
« which may afterwards be born, that then my ſaid daughter 
« ſhould have and receive at her age of twenty-one, or day of 
« marriage, which ſhall firſt happen, the further ſum of 3500 J., 
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« oyer and above the ſaid ſum of 2500 J.; but in caſe the contin- 


« gency of my ſaid ſon's dying ſhould not happen before the ſaid 


« age of my daughter, or her day of marriage, that then ſhe ſhall 


« receive and be paid the ſum of 3500/7, whenever it may after 
« happen.” Then he deviſes his real eſtate to his ſon in tail, and 
for want of ſuch iſſue remainder to his brother in fee; and then 
goes on thus: And my will and meaning is, that the lands and 


« premiſes hereby deviſed ſhall be liable to, and chargeable with 


a the payment of the ſaid ſum of 3500/., whenever it ſhall be- 
« come due and payable ;” and directs, that in caſe of failure of 


iſſue of his ſon, his daughter, her heirs or aſſigns, ſhould join in a 


ſurrender of ſome copyhold lands to the uſe of his brother, other- 
wiſe the legacy of 3500 J. to become void. The daughter mar- 
ries, having attained her age of twenty-one, and dies in her bro- 
ther's lifetime, leaving the plaintiff, her huſband, who took out ad- 


miniſtration to her, and then her brother dies without iſſue male. 
The queſtion was, Whether the legacy of 3500 J. ſhould be raiſed. 
out of the land, the perſonal eſtate being deficient z and whether 
it was ſuch an intereſt in her as would go to the plaintiff, her ad- 


miniſtrator ? Lord Chancellour ſaid, that three things were by the 
will neceſſary to happen, to entitle M. to this legacy of 3500 J., 
viz, the death of A. the ſon without iſſue male; marriage, or her 
attaining the age of twenty-one ; and that all three had happened; 
and that though it is to be raiſed out of land, it remains money 
ill; and though ſhe has not lived to receive it, yet, the contingency 
having happened, it muſt go to her huſband, who is her repre- 
ſentative, and who may well be thought to have married in con- 
templation of this additional fortune of 3500 /., though depending 
upon a contingency. | 
T. H. deviſed copyhold lands to his wife and her aſſigns for her 
life, and after her deceaſe to his ſon S., till his grandſon, the de- 
fendant Z., attained the age of twenty-three, and no longer; and. 
ſo ſoon as his grandſon attained that age, then he gave them to his, 
id grandſon, his heirs and aſſigns for ever, on condition that the 
aid grandſon, his heirs or aſſigns, ſhould pay or cauſe to be paid 
0 his grand-daughter E. H. the ſum of 60 4. within two years af- 
ter his ſaid grandſon attained his age of twenty-three z and if his 
laid grandſon ſhould happen to die without iſſue of his body, then 
be gave and devifed the ſame to his ſon S. H. and his heirs, on 
condition of paying the ſum of 100/. to E. H. within one year 
after his ſon . I. enjoyed the ſaid premiſes by virtue of this lait 
deriſe; and his will further was, that if his ſaid grandſon or ſon 
ſhould make default in payment of the ſaid ſum of 60/. then it 
ſhould be lawful for his ſaid grand-daughter E. H., her executors 
ad adminiſtrators, to enter into the ſaid premiſes, and the rents 
thereof to receive And take till the 60 J. ſhould be paid. —E. H. 
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Legaties. 


years were expired after his attaining that age. It was decreed, 
that the 60 J. was a veſted legacy, and tranſmiſſible to E. 's repre- 
ſentative ; that the teſtator ſo appointing two years after his grand. 
ſon attained twenty-three, for raiſing the 600/., ſeemed to be done 
merely for the convenience of the eſ/ate : that if T. the grandfon had 


died within the two years, (for if he had died after, E. would have | 


been entitled only to the 60/7.) and the money had not been paid, 
and he had left a ſon, and the ſon had likewiſe died within the 
two years, and then ZE. had died before the year was out which 
the teſtator had allowed to S. H. for payment of the 100/., E. 
repreſcntative would clearly have been entitled to the 100 /. » that 
the caſe of King v. Withers, ſupra, was direCtly in point for that 
purpoſe ; and thence it might be argued, that it was the intention 
of the teſtator, that his grand-daughter E. ſhould have one or the 
other. The deviſe was further conſidered as a conditional limitation, 
and therefore whatever right E. gained thereby was a legal eſtate. 

A teſtator bequeathed unto each of his daughters A. and M. C. 
3001., to be paid them by his executor J. C. when he ſhould attain 
his age of twenty-ſix; and then went on thus: “ but in regard 
&« my two daughters are already provided for by lands ſettled on 
« them by me, and my late wife, and by legacies left them by 
« their grandfather, and which I have paid to them; it is my in- 
« tention, that they ſhall not be entitled to any intereſt (a) for 
&« the ſaid ſums to them given by me as aforeſaid : however, for 
6 the better ſecuring the ſaid ſeveral ſums of 3001. given to my two 
* daughters, my will is, that my two cloſes in S. ſhall ſtand 
6 reſpectively charged with my perſonal eſtate, and be liable 
« to the payment of the ſaid ſeveral ſums of 300 J. to my two 
* daughters at the time above-mentioned, with a power to enter 
4 and hold till payment of principal and intereſt, from the time 
5 it ſhall become due ;” and after the payment thereof he deviſed 
the premiſes to his ſon F. C. in fee, whom he makes executor and 
reſiduary legatee. Both the daughters arrived at their age 
twenty-one, but died before J. C. attained his age of twenty-lix: 
one of them married, and left two children; the other died un- 
married, but by will gave the 300 J. to her ſiſter. Lord Hard- 
twice held theſe to be veſted legacies; for that the time of pay- 
ment was poſtponed, in order to prevent the burden of intereſt 
from falling upon the eſtate of the ſon till he attained his age of 
twenty-ſix, Beſides, upon general rules of law, the legacies are 
veſted, for the perſons entitled might have had. a legal remedy by 
ejectment. The words are, with a power to enter and fil 
payment. This is a right of entry given them to hold the land m 
the nature of a tenancy by elegit, and is a chattel intereſt. 
charge is not an equitable charge, but a legal one. 

A teſtator deviſed all his real and perſonal eſtate to T. B. for 
life, and afterwards to his children, and for want of ſuch iſſue, to 
his fiſter Martha for life, and after her deceaſe, to J. B. for life, 
and then to his children, and for want of ſuch ifſue, part of his 
real eſtate called M., to W. and his heirs; the other part called 
C., to the defendant Foy and his heirs, paying out f it, when 7 
falls, 500 J. viz. 100 J. to S. D., 150 J. to V. and 0. 1 
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:0 N., and gol. a- piece to Elizabeth, Mary, and Margaret, the three 
daughters of his ſiſter. J. B. died without iſſue, and his filter 


407 


Martha died in his lifetime. Margaret, one of the three daugh- 


ters, married the defendant G., and died two years after the teſta- 
tor. T. B. died without iſſue two years after Margaret, whereby 
the defendant Foy came to the poſſeſſion of the eſtate deviſed to 
him and his heirs. The defendant G. having taken out admini- 
tration to his wife Margaret, aſſigned to the plaintiff the 5o7/. 
payable to his wife; and the queſtion was, Whether this legacy 
was veſted in Margaret? The court held that it was; for firſt the 
cemainder veſted immediately by the death of the teſtator; for 
might ſell or deviſe it, and, conſequently, the 50 J. is veſted in 
thoſe to whom it was payable ; for if he had ſold it, it muſt have 
deen ſubject to the charge laid upon it by the teſtator. And 
arther, the eſtate and the charge upon it paſs together, and the 
deviſee muſt take it cum onere; for as it was the teſtator's intent 
that Foy ſhould have the eſtate, it was as much his intent, that 
he ſhould pay the money out of it when he had it. 

7. H. deviſed part of his real eſtate for payment of debts, the 
ſurplus to his mother, and another part to his mother for life; and 
afterwards to V. R. his heirs and aſſigus; he and they paying 
thereout legacies to ſeveral perſons, which ſums he willed to be 
paid within 12 months next after his mother's deceaſe, charging his 
land therewith accordingly. After the teſtator's death the mother 
entered, and poſſeſſed the real eſtate, and died. A legatee of 1004. 
ſurvived her but a month, and his executors bring a bill for the 
legacy againſt the deviſee of the real eſtate, who was not the heir 
at law, Lord Hardwicke held, that it was a veſted legacy, and 
tranſmiſſible to the repreſentatives; that the twelvemonth clauſe 
was not intended to ſuſpend the veſting, and make it contingent z 
but only as a reaſonable time to the deviſee for payment, which he 
could not do before he was poſſeſſed. And his Lordſhip cited the 
following caſe of Wilſon v. Spencer, Fan. 31, 1732, which was 
determined on that ground only. There, the teſtator directed the 


paymeut of his debts and legacies by and out of ſuch part of his 
perſonal eſtate, as ſhould not afterwards be ſpecially deviſed ; and 


if that proved deficient, then out of the real eſtate z and that his 
executor ſhould within 12 months after his death levy and. raiſe 
ſufficient to pay 1000 J. to his younger ſon, to be paid to him 
immediately when raiſed, charging all his real eſtate, if the perſonal 
eltate not ſpecifically deviſed proved deficient. The younger ſon 
lied before the expiration of the year: his executors bring a bill 
for it againſt the eldeſt ſon, the deviſee for life of the real eſtate, 
vith a remainder to his ſons. The defendant admitted it was in- 
tended for the brother's advancement z but inſiſted, that he dying 
unmarried before it was extinguiſhed, and not to be raiſed; the 
perſonal eſtate was admitted to be deficient, and it was therefore 
chargeable on the real eſtate, and to take the fate out of real 
eſtate. The court held, it ſhould be raiſed, which is an authority, 
that the year for raiſing was not ſufficient to prevent the legacy 
from velling. Upon the authority of Wilfen v. Spencer, his ow 
D d 4 
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ſhip held, that the legacy in the principal caſe ſhould be raiſed and 
paid with intereſt at 4 per cent. from a year after the mother's 
death, and that the plaintiff muſt have his coſts. 

A teſtator, ſeiſed of the reverſion of an eſtate, expectant 
the deceaſe of his aunt, deviſed this eſtate to his wife for life, 
remainder to D. in fee; ſubject to the payment of 200 ll. to his 
daughter E., ſix months after his wife's deceaſe; witl: power for 
the daughter in default of payment to ſeize the rents. E. died in 
1750; the mother in 1754 ; the aunt in 1760. Lord Northingtan 
held this a veſted interelt in the daughter, and decreed the 2001, 
to be paid with intereſt from the deceaſe of the aunt, it appearing, 
from the words of the will, that the ſon was to pay this 200 J. out 
of the rents of the eſtate. 

A. deviſed lands to MH. B. his ſiſter, in fee, paying 100 J. per 
annum to his wife for her life, and alſo ſeveral legacies to ſeveral 
of his nephews and couſins within 12 months after the death of 
his wife, with a proviſo, that in caſe his wife ſhould at his death 
have a child or children who ſhould live to 21, he revoked the 
deviſes and bequeſts, except the annuity'to his wife, and gave all 
his ſaid lands, Sc. to ſuch child or children, his, her, or their 
heirs. * Several of the legatees died in the lifetime of the wiſe, 
who had no child at the teſtator's death. It was decreed that 
their legacies were tranſmiſſible to their repreſentatives. 

IT. N. deviſed his freehold eſtates to his ſon J. in tail, remain- 
der to his daughter P. in tail, remainder to his daughter E. for life, 
remainder to her ſon J. NV, and his heirs for ever, upon condition 
of his paying to his eldeſt ſiſter, the plaintiff's mother, 100 l. ator 
ſoon after his being poſſeſſed of the premiſes, and for non-payment 
the eſtate ſhould be to the plaintiff's mother, &. J., P., and E. 
are all dead; the plaintiff's mother is alſo dead; and fince her 
death, the remainder in fee is veſted in F 
The plaintiff, as his mother's executor, is entitled to have the 
Iool. raiſed. | | 

H. S. deviſed two houſes to his wife for life, and immediately 
after her deceaſe, to the defendant in fee, he paying thereout ro 
the teſtator's couſins H. J. and T. T. 20 l. a- piece, within three 
months after the death of his wife. The teſtator died in 1752 
and his wife entered. T. J. ſurvived the teſtator, and by will 
gave rhe legacy to the plaintiff Feal, but appointed no executor. 
The plaintiff Jeal obtained adminiſtration. H. T. ſurvived the 


teſtator, and died in 1758 inteſtate. The teſtator's widow died 
in 1767, and E. J. entered. It was inſiſted by the defendant, that 


as T. T. and H. T. died in the life of the wife, the legacies were 
not payable. But, Lord Bathurſt declared, that they were veſted, 
and tranſmiſſible to their repreſentatives, and a charge upon the 


premiſes deviſed to E. T. 8 


A teſtator deviſed real eſtates to truſtees, to the uſe of T. S. | 


M. for life, remainder to truſtees, &, remainder to his firſt 
other ſons, in tail general, remainder to daughters in tail gener 
remainder to his wife for life, remainder to A. M., his heirs 


aſſigns for ever, with a proviſo, that A. ., or his heirs, if _ 


N., in poſſeſſion. 


Legacies, | 

they ſhould actually come into poſſeſſion by virtue of the limitation 
in the will, ſhould pay to his daughter E. V. 2000 l.; and he there- 
by charged all the premiſes with the payment of the 2000 J. to the 
ſaid E. Wi, at the end of two years next after the ſaid 4. V. or 
his heirs ſhould come into poſſeſſion as aforeſaid. After the death 
of the teſtator, a commiſſion of bankruptcy iſſued againſt A. V., 
under which the defendant was choſen aſſignee. T. S. M. and 
the teſtator's widow both died, the former without iſſue ; upon 
which the reverſion in fee- ſimple veſted in the defendant, who 
entered and enjoyed two years. E. V. died in the lifetime of 
7. S. M. and the teſtator's widow. Lord Bathurſt nevertheleſs 
decreed the legacy given to her to be raiſed with jntereſt from the 
end of two years after the defendant came into poſſeſſion. 

By a clauſe in the will of Sir F. K., he gave, in caſe his nephew 
ſhould depart this life before he ſhould attain the age of 2+, the 
ſeveral additional legacies hereafter mentioned, via. to his wife 
2000 J., to his ſiſter J. B. 1000 l., to his ſiſter M. S. 1000 l., to 
his ſiſter E. X. 1000 4, and he directed thoſe ſeveral legacies 
ſhould be paid and payable within fix months next after ſuch the 
deceaſe of his ſaid nephew under the age of 21 years, and directed 
and empowered his truſtees, their heirs, and aſſigus, to raiſe thoſe 
additional legacies by any mortgage or mortgages of the whole or 
a competent part of his eſtates thereby deviſed to them, The 
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Kemp v: 
Davy, ibid. 


nephew died unmarried, under the age of 21. The queſtion was, 


Whether as theſe legatees, though they ſurvived the teſtator, died 
in the lifetime of the nephew, their perſonal repreſentatives were 
entitled to the additional legacies given them on the contingency 
of the nephew dying under 217 The court held, that they were 
veſted intereſts, and tranſmiſſible to the repreſentatives, 

A teſtator deviſed real eſtate to his wife T. for her life, 
remainder to his ſon R. in tail male, remainder to his 
(the teſtator's) right heirs in fee, upon condition that R., or 
thoſe then in poſſeſſion of this eſtate, ſhould, within fix months 
atter the death of teſtator's wife, pay to his two daughters M. and 
T. 12001., viz. 6001. to each, and intereſt at 5 per cent. from the 
death of their ſaid mother, with power of entry to the daughters in 


Pawſey Vo 
Edgar, 1 Br, 


192 · note. 


default of payment: the daughter T. ſurvived the teſtator, but died 


in the lifetime of her mother: M. the other daughter adminiſtered 
to her ſiſter, but died without claiming the 600 J. in her right. 
The perſonal repreſentative of the daughters brought a bill againſt 
R. as heir at law and deviſee of the teſtator for this ſum of 6007. 
bequeathed to T. the daughter, with intereſt-from the mother's 
death; and upon the authorities of Hutchins v. Foy, and Hodgſon v. 
Rawſon, (both ſupra,) Lord Bathurſt determined, that the arge 
reſted with the land, and decreed for the plaintiff. 

H. P. deviſed his eſtate to his wife for life, remainder to his 
daughter M., and her heirs for ever, chargeable with 400 J. to his 
four younger daughters, within one year after the death of his 
wife, with intereſt from the death of his wife. Two of the 
younger fiſters died in the lifetime of the mother unmarried ; the 
eldeſt daughter alſo died in her mother's lifetime, ſo that ſhe was 
never poſſeſſed of the remainder in fee of the eſtate, _ it 5 
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ſcended to her only ſon. It was holden in the Exchequer, that 


the legacies to the younger daughters were veſted intereſts, tranſ 
miſſible to their repreſentatives. 

Dawſon v. R. MH. deviſed an eſtate to his wife for life, and if there ſhould 

_ r. be no iſſue between them, then to the defendant, charged with 

179. 7. 100 l. to V. R., and 100 J. to M. B., to be paid within fix months 
after the deceaſe of his wife. Afterwards, M. B. being dead, the 
teſtator by a codicil, reciting, that the was ſo, gave 50 l. of that 
100 J. to M. R., and 50/. thereof to A. B., to be paid at the time 
when M. B. would have been entitled to receive it, if ſhe had 
lived. V. R. ſurvived the teſtator, but died in the lifetime of the 
wife, making the plaintiffs his executors, who, after the deceaſe 
of teſtator's wife, filed their bill for the ſums of 100 J. and gol. 
Lord Thurlowe ſaid, that this was a deviſe after the death of the 

wife to the defendant, and the teſtator charges the eſtate of the 
defendant (meaning the intereſt of the defendant in the eſtate) 
with the ſums in queſtion, which diſtributes the eſtate between the 
defendant and the legatees. Upon the death of the teſtator, the 
remainder veſted in the defendant, and the moment it veſted in 
the defendant, the charges veſted in thoſe to whom they were 
given. The legacies therefore of 100 J. and 50 J. muſt be raiſed 
for the plaintiffs, with intereſt from fix months after the death of 
the wife, 

Goodwiny, FJ. M. deviſed an eſtate to his ſecond ſon J. and his heirs for 

Munday, ever, after the deceaſe or marriage of his (the teſtator's) wife E., 

1 Br. Ch. , a , 

Rep. 191. With a proviſo, that he ſhould pay to the teſtator's daughter 
Mary then the wife of the plaintiff, and ſince deceaſed, the ſum 
of 100 /., and unto Martha 801., to be paid within one year after 
the death or marriage of his wife. Mary died in the life of her 
mother. Lord Thurtowe held the legacy veſted. ] 


(F) Of Conditional Legacies, and how far the Con- 
dition muſt be complied with, otherwiſe the 
Legacy will be forfeited... 


2 Vern. 91. IF a legacy be given on condition not to diſpute the will, and 
(a) = the the legatee commence a ſuit, whereby he diſputes the validity 
— of the will, yet this is no (a) forfeiture of the legacy, if there was 
manor come prvbabilis cauſa litigandi. | 
holder, and requite bi is ſervi i in do them, 
holder, and requiie him to do his ſervices, and the copyholder anſwer, if they are due, be wi 

but it ſhall be tried at law firſt, whether they are due or not; this is no forfeiture, being no Wilful te- 
fuſal. Roll. Abr. 506. Roll. Rep. 429 Bulſ. 80. 268. 4 Co. 21. b. 


But what we are here chiefly to conſider is, how far conditions, 
annexed to legacies which reſtrain marriage, are to be performed, 
and how, and in what caſe, the neglect or non- performance 
them will forfeit the legacy. f 


Spind. 266. And here we muſt obſerve as a general rule, that all conditions 


in reſtraint of marriage are to be conſidered ſtrictly, being preju- 


*. . 8 i ſpecics. 
dicial to ſociety, as they kinder the 7 of the rhereiore 
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Therefore by our law, as alſo by the civil law, a deviſe upon Codelpb. 
condition not to marry, or not to marry a perſon of ſuch a pro- Oh. Leg. 
{eſion or calling, is void, whether there be a limitation over, or Ja iab. 266. 
not; for (a) every perſon ought to be at liberty to marry when Vera. 29. 


he pleaſes; and therefore conditions reſtrictive of that power are ed 56. 


againſt law, and void, | ; 059 ax * 


bequeathed by a man to his wife for ſo many years, if ſhe hall remain a widow fo long, this is a good 
conditional bequeſt, becauſe of the particular intereſt every huſband has in his wife's remaining a widow ; 
for thereby ſhe will the better take care of the concerns of his I in teſpect of which he may well 
allow her a maintenance for that time, to ceaſe when ſhe temoves herſelf Into the intereſt of another 
family. Godolph. Orph. Leg. 45. But if a ſtranger gives a legacy upon ſuch condition, it is not 
good ; for there is no more reaſon for reſtraining a widow from-marrying, than a maid. Godolph. 46. 
— Where a man deviſed, after debts and legacies paid, the ſurplus of his eſtate to his wife and his ſon 
J1in, equally betwixt them, and adds, bam 1 make my executors, and farther wille, that the ſhould con- 
tinue his true widow z but if ſhe marry again, my will is, ſpe ſhall render the gh of being my executrix 
to wy ſon Roger, to be partner with bis brother John in the executorſhip ; it was , that by the wife's 
marrying again, ſhe had as well loſt her ſhare of the ſurplus, as her right to the executorſhip. 2 Vera, 
328. Barton v. Barton. 


Alſo, by the civil law, a gift or deviſe upon condition not to Swinb. 263. 
marry without (6) conſent is void, though there be a limitation (5) 1 
orer; for the maxim there is, matrimonium debet efſe liberum. eter © 
legatee, upon condition he marry with the conſent and approbation of another, and if he marry againft 
their conſent, that the executorſhip or legacy ſhall go to another; yet he ſhall have the executorſhip or 
legacy : But in this caſe it is ſaid, that he is bound to aſk conſent, and to marry 3 for both theſe parts 


of the condition are lawful, though the part is not, that reſtrains him from marrying againſt the conſent 
of another. Gedolph. 46. | LY 


But though conditions which reſtrain marriage generally are Swinb. a6pk 


void, yet both by our law and the civil law, a condition, that re- * c 
ſtrains marriage as to time, place, or perſon, is good; as not to Rep. 488. 


my yg twenty-one, not to marry at York, not to marry a 
papilt, Wc, | ; 
But the prevailing diſtinction in the courts of equity as to this 2 Chan. Ca, 
matter is, between ſuch conditions as are good, and bind the lega- 3 ; 
tee, and ſuch as are only in terrorem ; as to which it is clearly Ver. 289 
agreed, that if a legacy be given to a perſon upon condition that he zVern.293- 
or ſhe marry with the conſent of J. S., that in ſuch caſe the con- her — 1 
dition is only in terrorem, and the legatee does not forfeit, though + Rep. 4 
the marriage was without ſuch conſent : but if in this caſe the 502. Pre- 
legacy had been limited over to another, the marriage without __— 
conſent had been a forfeiture. And the reaſon thereof is, not Groedidine. 
only from the intention of the teſtator appearing more ſtrongly in tion ; and 
the latter, than in the firſt caſe, but alſo — the courts cannot 
in this caſe relieve againſt the forfeiture, without doing an injury a lawyer 
to the perſon to whom it is limited over (c). | my 
forfeiture, not being limited over, yet the parties themſelves might not be ſo learned, and therefore it 
would be ſome terror to them to venture to break it; and without this diſtinction, ſtrangers, executors, 
Tight run away with a great part of a man's eſtate from his children. ¶ (e) Hence, if in the event of 
murlage without conſent, the legacy or portion be given over, a demurrer will lie to a bill for a diſ- 
marriage. Chauncey 


— 35 fact of the v. Tabourdin, 2 Atk. 392. Chancey v. Fenhoulet, 
2 LL , 


This diſtinction as to the legacy being given over or not, it is 
Tue, does prevail in our courts of equity, and may in general 
enable us to decide on the validity of any condition of marriage, 
where the gift or legacy, to which ſuch condition is annexed, is 
Farged upon perſonal eſtate, But where the gift is of real eſtate, 

or 
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or charged upon real eſtate, in that caſe, it becomes material ta 
conſider whether the condition be precedent or ſubſequent, for in- 
tereſts ariſing out of land muſt be governed by the rules of the 
common law. If therefore ſuch condition of marriage. be prece. 
dent, it muſt be ſtrictly performed, in order to entitle the party 
claiming to the benefit of the gift. ] | 
1 Chan.Ca, If by leaſe ooo l. are ſecured for a feme ſole, in caſe ſhe marries 
58, Fleming not contrary to the liking of A., and if ſhe doth, then ſor ſuch 
and Wald. . 2 
— perſon as A. ſhall nominate; and, for want of ſuch nomination, 
Vern. 573. for A., and ſhe marries without the conſent of A., yet he cannot 
S. C. cited; diſpoſe of the leaſe otherwiſe than for her benefit ; for it would be 
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nd there 8 . 2 
Gid, that the moſt unreaſonable thing imaginable, that his giving or refuſing 
there may his conſent ſhould have any influence in an affair that was to turn 


de a differ- g 
ence between ſo much to his own advantage. 
a condition that a perſon cannot marry without conſent, and where it is that the party ſhall not mary 


againſt conſent. [So, by Lord Hardwicke in 3 Atk. 335. As to this caſe of Fleming v. Waldgrare, 
it was faid by the Attorney-General, and agreed by the Maſter of the Rolls in Reeves v. Herne, infra, 
that the legacy, here, veſted immediately, it being given upon her not marrying without conſent, &c.; 
and his Honour remembered a like cafe in the time of Wright, S. C. where the condition being, if the 
did not marry with conſent, &c. the legacy was decreed her immediately, ſhe entering into a recog- 
nizance to refund, in caſe ſhe married without conſent, &c. A teftator gave his grand-daughter 200/, 
on condition ſhe continued with his executors till he was twentyeone 3 but if the was taken from them 
by her father (who was a papiR), or married againſt the conſent of his executors, then he gave her but 
10/. The grand-daughter was placed by his executors with a clergyman, who, before ſhe was twenty- 
one, with conſent of one of the executors, permitted her to make a vifit to her father, who took that 
opportunity to marry her to a papiſt. She was decreed the legacy at the Rolls ; but upon a re-hearing 
Lord Keeper he'd, that ſhe ſhould have only the 10/. ; and he faid, that in this caſe there was no'dit. 
ference between a condition that ſhe ſhould not marry without conſent, and that ſhe ſhould not marry 
againſt conſent, Creagh v. Wilſon, 2 Vern. 572. Qu. Whether there was any limitation over 7 


Vent. 199. If A. deviſe a meſſuage, &. to B. his wife for life, remainder 
_ 30%: to C. his grand-daughter in tail, upon condition that ſhe marry 
; 38. Fry. with the conſent of his wiſe and D. and E., or the major part of 
and Porter. them, and if ſhe marry without their conſent, or die without 
_ iſſue, the ſame to remain to F. and her heirs; and C. marries 
Lord Falk. Without the conſent of any of them, who, as ſoon as they hear 
land, ſupra, of it, declare their diſlike to the marriage, but afterwards conſent 
vol i. 643. to it; yet C. ſhall not be relieved in equity, for the ſubſequent 
aſſent cannot diveſt the eſtate which was before veſted in F., nei- 
ther can there be any collateral averment that the condition was 
intended only in terrorem. BAR e 
Reeves v. [J. S. charged his real eſtate with 500/., to be paid his fiſter 
pn Al in. Alice Herne within one month after her marriage, but ſo never- 
Condition, theleſs as ſhe married with the approbation of his brother nd 
(Z. d), pl. Herne, (if living,) and in caſe ſhe married without his conſent, thc 
* 500 J. were not to be raiſed. Alice Herne married in the lifetime 
of Joſeph Herne, and without his conſent, and the queſtion was 
Whether ſhe was entitled to the 300 J. or not? For here, it was 
ſaid, that this was a condition only in terrorem, and that the con- 
ſtruction of ſuch conditions had always been, that where there s 
no deviſe over, ſuch condition is void; otherwiſe, where limited 
over; and here it is not. On the other hand, it was argued, that 
this is a condition precedent, and nothing ariſes or becomes on 
but upon the marrying with conſent ; and this being a deviſe o 


money out of land, or of a charge upon the land, it ĩs to be — 
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gered as a deviſe of land, and governed by the ſame rules; and 
then being a plain condition precedent, nothing can ariſe; and 
for this were cited the caſes of Fry v. Porter, and Bertie v. Lord 
Foltlaud. The Maſter of the Rolls ſaid, that the civil law makes 
no diſtinction in perſonal legacies, between conditions precedent 
and ſubſequent; neither does this court as to mere perſonal lega- 
cies given upon condition of marrying with conſent. But this 
court differs from the civil law in this; that whereas by that law 
all conditions in reſtraint of marriage are void, this court ſays, 
they are not void, where the legacy is given over, and another per- 
ſon particularly ſubſtituted by the teſtator to have the benefit of it, 
in caſe the condition be not complied with. But this muſt be a 


4¹3 


ſpecial nomination as a legatee; and therefore a reſiduary legatee or Sed vide 
executor ſhall not have the benefit of ſuch non-performance. And ec 


lis Honour remembered a caſe to this purpoſe, where on a legac 
given upon condition of marrying with conſent, and if not, to fink 
into the reſidue of teſtator's eſtate which he gave of: S. &C., it 
was holden, that though the marriage was without ſuch conſent, 
yet, it was not loſt, becauſe it would have been the ſame if the 
teſtator had ſaid nothing about its ſinking into the reſduum, and 
therefore was conſtrued only in terrorem, So it 1s in the cafe of 
z truſt of a term limited of lands for raiſing portions with ſuch 
reſtriction, this court governs itſelf by the ſame rules as in cafe of 
a deviſe of a legacy with fuch condition, becauſe though the term 
be a legal eſtate and intereſt, yet the truſt of a term is a creation 
of equity only, But it is otherwiſe in caſe of a deviſe of lands; 
there, conditions precedent and ſubſequent take place. And this 
was Fry and Porter's caſe of an infant bound by condition relating 
to her marriage, it being a condition precedent : and the preſent 
caſe being a charge upon land, is to be governed by the ſame rule, 
and is to be conſidered as land; the will muſt be atteſted in the 
lame manner; and this being plainly a condition precedent, and 
nothing veſted, (as it is in the caſe of a truſt-term, where the 
term is veſted, and the truſt only leſt open,) it is too hard for this 
court to charge the land contrary to the expreſs will of the teſta- 
tor; and to ſay the money ſhould be raiſed, when the teſtator 
has ſaid it ſhall not: and a charge upon the land cannot ariſe 
otherwiſe than as a deviſe of the land itſelf. 


A. by ſettlement after marriage created a truſt-term of 100 Hervey v. 
years by mortgage or ſale to raiſe 2000 J. for the portion of each Aon, Ca. 


of his daughters, provided they married with their mother's con- 


temp. Talb. 
212. 1 Atk. 


ent, and directed a yearly payment out of the rent till they mar- 361. S. C. 


ned; and if any of them died before marriage with ſuch conſent, 
er portion was to ceaſe, and the eftate was to be exonerated 

creof; or, if it were raiſed, it was to be paid to the perſon to 
whom the eſtate ſhould belong. By will, he created another 
truſt-term to raiſe by ſale or mortgage 45, whereof 2000 /. 
vere to be paid to each of his daughters, in augmentation of their 
fortunes, ſubject to the conditions in the ſettlement; and by a 
codicil-(in purſuance of a power of revocation,) he created another 
tuſt-term for the better railing of his daughters portions. A. 


Com. Rep. 
726. 8. C. 
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died. The daughters married without conſent. The Maſter of le 
the Rolls held, that the portions ſhould be raiſed, the huſband i 
making a competent ſettlement, But this decree was reverſed by - 
Lord Chancellour Hardwicke, aſſiſted by Lord C. J. Lee, Lord : 
C. J. Willer, and Compns, J., for they conſidered portions or in- 1 
tereſts directed to be raiſed out of land, as having nothing teſta- 50 
mentary in them, and that they were therefore not to be governed ” 
by the rules of the civil or canon law, but by thoſe of the common 5 
law : that, in that law, no rule was more ſixed, than that portions "yg 
charged upon land did not veſt till the time of payment arrived; 20h 
and that the preſent condition to marry with conſent was a law- he 
ful one, and a condition precedent ; and that being ſuch, nothing oy 
veſted in the daughters until that condition was performed. 7 
Neyniſh v. E. P. deviſed her real eſtate to her daughter Martha and her 5 
Mar» e, heirs for ever, ſubject to ſuch charges as ſhould aſterwards in her Fu 
— = will be expreſſed : then follows this clauſe : „ Provided always, * 
S.C. 44 and it is my will, that if my daughter Mary marry by and with 5. 
the conſent of the truſtees (therein named), or the major part _ 
* of them, and ſignified in writing before ſuch marriage had, : 
cc then, and not otherwiſe, I give and deviſe unto my ſaid daugh- he 
« ter Mary the ſum of 800/.; and it is my will that my faid yas 
4% daughter Martha ſhall pay unto my faid daughter Mary the = 
« ſum of 30/. yearly, during the faid Mary's continuing ſole "= 
* and unmarried, by 15/. each May-day and All-Saints-daz, _ 
6% And I do hereby charge all my aforeſaid real eſtate with all "= 
“ my debts and legacies of all kinds.” Martha and Mary fur- = 
vived the teſtatrix, The latter married the plaintiff without the ſi 
conſent of the truſtees. Upon her death, the plaintiff, as her re- — 
preſentative and adminiſtrator, filed a bill for an account of ye y 
perſonal eſtate, and that the ſame might be applied in payment ot | 
the ſaid legacy of 800 J., and ſo much of the arrears of the . on 
nuity of 30/. per annum as were due to Mary before her 2 | miſe. 
but in caſe the perſona! eſtate ſhould not be ſufficient, that . Ai 
the real eſtate, or ſo much thereof as would make good the — g he 
ciency, might be ſold, and the money ariſing therefrom app w * 
for that purpoſe. Lord Chancellour ſaid, that the real _ = by t 
not originally charged with this legacy, but only as auxi 5 56 
failure of the perſonalty; and the charge upon the lands 7 | A 
upon a condition precedent, which never was performed; that this | Tp 
could not be conſidered as a legacy charged, or chargeable p/n Fry 
the real eſtate, but as a mere perſonal legacy, and as ſuch, was 8 —— 
governed by the rules of the civil and canon law. * on 0 _— 
directed, that the plaintiff be paid the arrears of the 3o /. = — Th 
till the time of the marriage; and in cafe the perſonal e my — 
ſhould be exhauſted by the payment of debts or other ay 4 
chat the plaintiff ſnould ſtand in the place of ſuch r = aſe 
 legatees pro tanto, as had received ſatisfaction, and that ſo aal aud r 
of the real eſtate ſhould ING as * be 33 zu dle, 
the legacy of 800 J. and the arrears of the annuity. : hint 
Randal v. A — gave to truſtees 4000 J. for the uſe of J. V., if ſh. | 
Payne, 


, | 6milar | 
"3.2, married with conſent; if not, then only 1000/., and a To 1 


Rep. 5 5 
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legacy to the uſe of M. V. then followed this clauſe : * IF 


«© either of theſe girls ſhould marry into the family of G. or R., and 
« have a ſon, 1 give all my eftate to him far life,” (with remainder 
over); © if they ſhall not marry, then I give all my eftate to Randal.” 
A bill was filed, and there was a decree that the money ſhould be 
inveſted in the funds till the event ſhould happen, with leave for 
the parties intereſted to apply, as occaſions ſhould ariſe. The 
girls being married with conſent, but neither of them into the fa- 
milies of R. or G., Randal! filed his bill for the reſidue, as forfeited 
to him. But, by Lord Thurlowe—Nothing could veſt till they 
married, marriage being a condition precedent : then can any 
thing veſt till the whole condition becomes impoſſible ? The plain- 
tif ſuppoſes, that if the girls once married, they had loſt all chance 
of marrying into the family of R. or G. If the teſtator had ſaid 
ſo, it would have been very well. Suppoſe one of them, after 
the death of her huſband, to marry into one of the fayoured fami- 
lies, and to have a ſon, who comes here to claim the eſtate: the 
court would not incline to refuſe him. The decree that the 
money ſhould be inveſted, Sc., muſt be carried into execution.) 

A. deviſed 300 J. to B. her daughter, and that if ſhe married 
under 21, without conſent of the executors, or the major part of 
them, the legacy to go to the children of her ſiſter, the wife of C., 
and made C. and two others executors; B. being at the houſe of 
Ui there marries his ſon, by a former wife, with his privity, being 
under twenty-one z B. and her huſband bring a bill for the legacy, 
(„ in favour of his other children, inſiſts, that the legacy is for- 
cited ; the other executors confeſſed they had notice of the courts 
ſhip, and did not contradict or diſapprove of it, and the 300 J. were 
decreed the plaintiffs, there being at leaſt a tacit conſent. 

{A father deviſed lands in truſt to permit his daughter S., to 
receive the rents until her marriage or death, and in caſe ſhe 
married with the conſent of the truſtees, then to convey the pre- 
miles to her and her heirs ; but if ſhe died before marriage, or 
married without ſuch conſent, then to convey to other perſons. 
The daughter afterwards married with the conſent of her father, 
who ſettled part of the lands on her and her huſband, and died. 


V the father's conſenting in his lifetime the condition is diſpenſed 
with. | 
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Vern. 880. 
M iſgret Vs 
Miſgret. 


Clerk v. 
Berkley, 
2 Vern. 720, 


A legacy was given to a daughter with a condition annexed to Pigot's eg, 
it, that ſhe ſhould marry with her mother's conſent. The daughter died in 


lued for the legacy, and it was pleaded in bar, that the did not 
marry with her mother's conſent 3 notwithſtanding which, ſeu- 
tence was given in her fayour, that ſhe ſhould have the legacy. 


oor, $57. 


The plaintiff's bill was for 400 /., left her to be paid at her Norwood v. 
Je of 21, or day of marriage, ſo as ſhe married with the aflent of Norwood, 


the truſtees, and her mother, and eldeſt brother. The defendant 
müſted, that the plaintiff was about to marry without ſuch aſſent, 
and refuſed payment. But the court declared it juſt and zeaſon» 


wle, that the ſaid 400 J. with damages ſhould be paid to the 
Plintiff, | 
KP. 
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Vintner v. 
Pix, 1 Ch, 
Rep. 65. 


Bellaſis v. 
Ermine, 
1 Ch. Ca. 
22. 


Sutton and 
Wite v. 
Jewke, 

2 Ch. Rep. 
50. 


the ſaid Mary, or the defendant ele, her huſband, then 5000 
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R. P. bequeathed to his two daughters Eleanor and Alice 260 |, 
a- piece, to be paid at their ages of 21 years, or days of marriage, 
and he alſo gave them 200 J. more by a marginal note in his will, 
with this clauſe, they behave themſelves dutifully to their mother.” 
Alice died, and Eleanor adminiſtered to her, and marned the 
plaintiff without the conſent of the defendant her mother, who 
was executrix of her father's will. The court of Chancery de- 
clared, that as to the 200 J. poſitively given by the will, the 
defendant ought to pay the ſame to the plaintiff ; but as to the 
2001. given by the marginal note in the will upon their dutiſul 
behaviour to the defendant, ſhe having married herfelf without 
the conſent of her mother, they referred that point to the jud 
The judges certified, that the 200 J. mentioned in the marginal 
note, as well as the 200 /. in the body of the will, belonged to the 
plaintiff Eleanor, her marriage notwithſtanding. | 

A ſuit was for a portion of 8600 /., given to the plaintiff's wife, 
The defendant pleaded, that it was given her, provided ſhe mar- 
ried with the conſent of A., and if not, that ſhe ſhould have but 
100 J. per annum; and that ſhe married without the conſent of 4, 
It was ordered, that the plea ſtand over- ruled. And the court all 
declared this proviſo was but in terrorem, to make the perſon 
careful, and that it would not defeat the portion. But it was 
ſaid, that if the party who gave the portion, had limited it to 
another, in the caſe of her marriage without the conſent of 4, 
there, it would have been otherwiſe. 

A ſum of 150 J. was to be put out at intereſt ſor the uſe of 
the plaintiff Anne, and the principal and proceeds thereof were to 
be paid to her at her age of 21, or marriage z but if ſhe ſhould 
marry without the conſent of the defendant eule and his wife, 
her father and mother, or one of them, or the ſurvivor of them, 
then 500 J., part of the ſaid 1500 /., was to be paid to ſuch perſon, 
as the defendant Fewke's wife, by writing under her hand, and 
without her huſband, ſhould appoint. The plaintiffs filed their 
bill for the 1500 J., ſtating, that the defendant Fewke's wife died 
in 1668, without making any appointment, ſo that the plaintif 
Anne was become entitled to the whole 1500 J. and the proceed 
thereof. The defendant Fervke inſiſted, that Mary, bis wife, died 
in 1670; but, before her death in 1666, by deed poll direQed, 
that in caſe the plaintiff Anne married without the conſent of her, 


part of the ſaid 1500 J. was to be paid to her and the defendant, 
or the ſurvivor of them, and that the ſaid deed was made upon 
mature deliberation, to keep the plaintiff Anne in due obedience; 
that the plaintiff S ton having in a clandeſtine manner married the 
plaintiff Anne, without the defendant's privity and. conſent, and 
after he had forbidden his daughter to marry him on the fore 
feiture of his bleſſing, or what otherwiſe ſhe might expect front 
him, he the ſaid defendant, by means thereof, and by being ad- 
miniſtrator to his late wife, became entitled to go, part of the 


ſaid 1500 J. The queſtion therefore was, Whether the * 
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Anne was entitled to the whole 1500 J., or, whether ſhe had not 
forfeited 500 J. thereof by her marriage without her father's con- 
ſent and privity, and contrary to his direction and advice? Lord 
Chancellour was fully fatisfied, that the plaintiff Anne's marriage 
was without the defendant's privity, and againſt his conſent, and 
that therefore ſhe could not have the 500. 


married with the conſent 
not, then 200. per annum for her life. She married the plainti 
without the conſent of the truſtees, and he preferred his bill for 
the 001. It was urged on behalf of the defendant, that this 
differed from the common caſe of a deviſe on a condition in terro- 
rem; for it had always been holden, that where there is a deviſe 
over to a third perſon for non-performance of the condition, 
there, if the party marry without conſent, all ſhall go to the third 
perſon, becauſe he hath a conditional intereſt by the will ; but if 
there be no deviſe over, then it is eſteemed only in terrorem, and 
the party ſhall have the legacy, notwithſtanding the breacn of the 
condition. But here, that this is tantamount, or as ſtrong as a 
deviſe over, when the party himſelf faith, that if ſhe marry with- 
out conſent, ſhe ſhall have but 20 J. per annum. But it was an- 
ſwered by Lord Chancellour, that this differed not from the reaſon 
of the common caſe of a deviſe in ferrorem, and the reaſon, he ſaid, 
he had from the Lord Chief Juſtice, (Hale,) who (when it was 
objected in another caſe in this court, that this court did not make 
men's wills for them, and give their eſtates quite contrary to their 
intent) anſwered, that this court holds plea of legacies, and judges 
of them by the rules of the civil law, and by that law any condi- 
tion added to reſtrain marriage is void ; fo that where an intereſt 
doth not accrue to a third perſon by the breach of the condition, 
ſuch a condition is void, and only in terrorem; and therefore de- 
creed the 500 J. to the plaintiff. 

A teſtator, having two daughters, bequeathed to each of them 
20,000 J. to be paid them at their ages of 25 years, or marriage, 
which ſhould firſt happen, ſo as ſuch marriage was had with the 
conſent of the mother and other truſtees, and after ſuch time as 
they reſpeCtively had attained the age of ſixteen years: if either 
of them married before ſixteen, or without conſent, then ſuch 
daughter to have only 10,000/., And he directed, that the ſur- 
plus of his perſonal eſtate ſhould be inveſted in lands, and ſettled 
on his daughters and their iſſue with croſs remainders. In the 
teſtator's lifetime a treaty of marriage was ſet on foot between the 
plaintiff and one of the daughters; but before any agreement 
could be made, the teſtator died. After his death, however, the 
treaty was renewed, and the marriage was had with the conſent of 
al the truſtees, but before the lady was fixteen. The court de- 
creed the 20,000. to the plaintiff, | 
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A ſum of pool. was bequeathed to the plaintiff's wife, if ſhe Hicks v. 


of certain truſtees z and in caſe ſhe did Pendels, 
f 2 Freem. 
1. 


Lord Saliſ. 
bury v. 
Bennet, 

2 Vern. 223. 
Skin. 285. 
8. Q 

2 Ventr. 
265 8. C. 
but differ- 
ently report - 
ed, for it is 
ſaid there, 
that rhe 
court de- 
creed the 
Earl only 

10, 000 . , 
for that both 
parts of the 
condition 
mult be ob- 


ſerved. But theſe hiſtories of the caſe ſeem to refer to different periods of time; the laſt to the original 
texring before the Lord Keeper ; the two former to a re, hearing before the Lords Commiihonets. 


Vor. IV. Ee A. be- 
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aVern 293. 
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Chan. 562. 
Semphil v. 
Bayley, de- 
creed in the 
duchy court 
dy Lech- 
mere, Chan- 
cellout, and 
King, C. J. 
againſt the 
opinion of 

| Juftice Dor- 
mer. 


Abr. Eq. 
112. Amos 
v. Horner. 


Wheeler v. 
Bingham, 
3 Atk. 364. 


* 


Legacies, 
A. bequeathed 3000 J. to his daughter, the plaintiff Garvret's 


wife, at 21, or marriage, and recommended her to the care of S., 
provided that if ſhe married without the conſent of $, her legacy 
of 3000 J. was to ceaſe, and the was to have but 5oo/., and made 
the defendant, his ſon, executor and reſiduary legatee, The 
plaintiff married the daughter without the conſent of S.; yet the 
court decreed her the whole 3000/7. with intereſt from the mar- 
riage and principally, becauſe it was not expreſsly deviſed over, 
but to fall into the ſurplus.) 

A., having iſſue three daughters B., C., and D., deviſed 1000, 
to be paid to B., at the age of 21, or marriage, upon condition 
that ſhe married with the conſent of his executors; and likewiſe 
deviſed to her ſeveral meſſuages, &c. upon the like condition; and, 
after ſeveral other legacies and bequeits, he deviſed the reſidue of 
his eſtate to his executors, for the beneſit of his children. B. mar- 
ried, 2gainſt the conſent of the executors, a perſon who made his 
addreſſes to her in her father's lifetime, which the father knew, and 
was diſſatisfied at ; ſhe had likewiſe notice given her by the execu- 
tors of her father's will, and that by marrying without their conſent 
ſhe would be in danger of forfeiting her legacy; and that they 
could not approve of that match, becauſe they knew that her 
father diſliked it in his lifetime; yet it was held, that there being 
no expreſs limitation over, the deviſe of the reſidue being after 
debts and legacies paid, that the condition was only in zerrorem, 
and that the marriage, without conſent, did not amount to a for- 
feiture of the legacy, &c. 

A. deviſed to his daughter M. 100 /., to be paid by his execu- 
tors upon her day of marriage, or age of twenty-five years, which 
ſhould firſt happen, upon condition that ſhe ſhould marry with the 
conſent of ſuch and ſuch perſons; and if the married without 
their conſent, then to have 50 J. only, and no more, and gave the 
reſidue of his perſonal eſtate to the defendants ; M. married the 

laintiff, without ſuch conſent, before ſhe was 20. And it was 
Feld by the Maſter of the Rolls, that this was more than a clauſe i» 
terrorem, and that the deviſe of the ſurplus of the perſonal eſtate 
was a deviſe over of the 50/., on M. 's diſobedience. 

[P. by his will C inter al.) gave to each of his grand-daughters 


that ſhould be living and unmarried at the time of his deceaſe, on | 


their reſpective days of marriage, the ſum of 1500 /., and deſired, 


that none of his grand-daughters ſhould marry without the con- 


ſent of the father and mother, or the ſurvivor of them; and there- 


fore, if any or either of them ſhould marry without ſuch conſent, | 
then by his will he revoked what was thereby directed to be paid 
"to ſuch grand-daughter or grand-daughters, and ſuch of them | 


ſhould not be entitled to any benefit by virtue of ſuch his will, 


further than what the father and mother, or the ſurvivor of them, | 


ſhould direct; and he afterwards directed, that after the ſeveral 


legacies and ſums directed to be paid were ſatisfied, if any fun of | 


money ſhould remain in the hands of the truſtees, the ſurvivors or 
ſurvivor of them, the ſame ſhould be paid to his daughter 8 
: J 


there | 
onſent, } 
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Legacies, 


life, and after her deceaſe to the defendant and his heirs. The 
waintiff, one of the daughters, married without the conſent of the 
E and mother, and brought a bill for the legacy. Her 
mother appointed truſtees of the legacy for the plaintiff for her 
ſeparate uſe for life, and to her iſſue, but if ſhe had no iſſue, then 
to the defendant. Lord Hardwicke held, that the plaintiff was 
entitled abſolutely to this legacy; that it was merely perſonal ; 
and though an expreſs deviſe, that if the legatee ſhould not per- 
form the condition, the legacy ſhould fink into the refduum, 
amounts to a deviſe over, yet that there was no ſuch direction 
here; that if this had been a particular fund, which was given to 
the truſtees, as certain ſtocks, or certain mortgages, and the will 
had ſaid, the legatee ſhall have no more than the father and mother 
ſhall appoint, it would then have been a deviſe over of the re- 
mainder of that particular fund ; but that this was only a deſerip- 
tion of the re/duum of the perſonal eſtate in the hands of the 
truſtees, 

A teſtator bequeathed part of his perſonal eſtate to truſtees, to 
pay one moiety thereof to M. T., at her age of 21 years, if un- 
married; and the other moiety to her at her age of 25 years, if 
unmarried ; but if ſhe ſhould marry before the ſhould be 21, with 
conſent of her mother, then one moiety to be ſettled on her and 
her iſſue in ſuch manner as her mother ſhould think proper, and 
the other moiety to be diſpoſed of as M. T. ſhould think ft, But 
in caſe M. T. ſhould die before 25 years unmarried, then, the 
whole of this legacy was bequeathed to her mother, to whom 
there was alſo a gift of the general reſidue of the real and per- 
ſonal eſtate, M. T. married before ſhe was 21, againſt the conſent 
of her mother. Lord Thurlowe held, that the bequeſt to M. T. 
was hereby rendered void, and became the property of her mother, 
as part of the reſidue; for that a bequeſt of the reſidue is as 
eſfcctual to defeat a perſonal legacy or a portion payable out of 
money, when the condition which is to veſt the legacy has not 
been performed, as a ſpecifick deviſe over. 

A teſtator deviſed 1090 J. a- piece to daughters, if they married 
with the conſent of B., and if they married without ſuch conſent, 
then, they ſhould have but 500 J. a- piece, and the reſidue ſhould 
go to the ſon, The daughters being 30 years of age ſued for their 
legacies, and it was alleged in their behalf, that now being of that 
ape, it was not material, whether they married with or without con- 
lent, being of underitanding and diſcretion to diſpoſe of them- 
ſelves. But it was reſolved, that*the teſtator was chancellour of 
his own eſtate, and having added this reſtriction, and a limitation 
over, the court of Chancery could not alter it. Their full legacies 
were decreed to them; but they were to enter into recognizances 
for ſecurity of re- payment in caſe they married without ſuch 
conſent. 

A teſtator deviſed in the following words: «I give and bequeath 
to my kinſwoman Mary Barlow, the ſum of 1000 J. to be paid 
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te the ſurname of Barlow, then I give her the further ſum of 10001, 
c to be paid her on the day of ſuch her marriage with a Bari 
t“ aforeſaid. But if the faid Mary Barlow ſhall die unmarried, 
« or ſhall marry a perſon not bearing the ſurname of Barlow, 
« then I give the laſt- mentioned ſum of 1000/7. unto Charles 
« Barlow.” Mary Barlow married one Robert Bateman, and 
thereupon Charles Barlow preferred his bill for the laſt- mentioned 
1000 J. as forfeited by this marriage. The defendant, Robert Bate- 
man, by his anſwer admitted; that on be occaſion of his marriage, 
and not before, he aſſumed and took upon him the name of Barlow, 
that his father's name was Bateman, and that he aſſumed and took 
upon him the name of Barlow, in order to entitle him to the ſaid ſum 
o 1000 J. bequeathed to the ſaid Mary on the condition aforeſaid. The 
aſter of the Rolls held, that the condition was complied with by 
the defendant's taking the name of Barlow, and diſmiſſed the 
plaintiff's bill. But on appeal to the Houſe of Lords, it was 
declared, that the appellant was entitled to the legacy of 1000/. 
conditionally bequeathed to him, and the decree of the Maſter of 
the Rolls was reverſed. ] ; | 
Mich. 1688. One by will deviſed 1300/. to his daughter A., to be paid at her 
3 and age of 21 years, and if ſhe died without iſſue before 21, then to 
cs go over to B., provided that if ſhe married before 21, without con- 
ſent of certain perſons, then to go over to C. She did marry 
before 21, without ſuch conſent ; and upon a bill brought by B., 
it was decreed that A. ſhould give ſecurity, Wc. for the money, 
if ſhe died before twenty-one without iſſue; and the Maſter of the 
Rolls, who heard the cauſe, ſaid, the law was now ſettled accord- 
ingly; but the decree was ſo ordered as to ſerve both contingen- 
cies, vig., that upon her marriage before 21, without conſent, the 
money ſhould go to C., yet ſo that if ſhe died before 21 without 
iſſue, it ſhould go to B. according to the deviſe. 
2 werb. 46 A. by will gave portions to his daughters, without mentioning 
Afton and any time of payment, upon condition that they married with the 
MP conſent of his wife; and if any married without Tuch conſent, her 
portion to go over. On a bill brought by the daughters for their 
portions, it was decreed accordingly, but on ſecurity to refund in 
caſe the condition ſhould be broken; for it was held, that though the 
marriage without conſent was but a condition ſubſequent, yet the 
court could not relieve againſt the forfeiture, by reaſon of the 
deviſe over, although it was admitted to be a hard condition, no 
time being limited, but going to a marriage at any time, even after 
the age of 21 years. | 
Abr. Fg. The defendant's father deviſed to him, who was his heir at law, 
2, 123+ all his lands, &c., (except ſuch and ſuch parts) charged with the 
Withers, ſum of 25001. to his daughter (ſince married to the plaintiff) at 
her age of 21 years, or marriage, which ſhould firſt happen; and 


deviſed the excepted lands, in truſt, to be ſold for the payment of 


his debts, provided that if his ſaid daughter ſhould marry in the 
lifetime of her mother, without her conſent firſt had in writingy 
then go0/., part of the ſaid 2500/., ſhould ceaſe, and ſhould be 


applied towards payment of his debts charged on the 85 
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excepted lands, and appoints his wife to be guardian of his 

ſaid daughter, and makes her executrix, and dies; the daugh- 

ter attains her age of twenty-one years, and without the con- 
| ſent or privity of her mother, intermarries with the plaintiff, 
| who was a gentleman of ſome eſtate, and called to the bar, but 
| had made no ſettlement or proviſion for his wife; and therefore 
| the defendant, the heir at law, refuſed to raiſe or pay any part of 
Þ his ſiſter's portion; and inſiſted likewiſe, that by her marriage 
, without her mother's conſent, 500/. part of her fortune, was 
2 become forfeited, Whereupon the plaintiffs brought their bill to 
m 


have the whole portion raiſed by ſale of the land charged there- 
with, Per Lord Keeper, this is a portion to be raiſed out of lands, 
aud therefore to be conſidered as land : and though it be to go 
towards payment of debts on breach of the condition, and there 
appear one hundred and twenty creditors concerned, yet none 
that are in danger of loſing their debts ; and it is then to be con- 
ſidered as it ſtands upon the condition itſelf, and therefore the 
plaintiff muſt have her whole portion ; for the teſtator has ap- 
pointed two periods of time to entitle her to it, viz. marriage, or 
the age of 21; and as ſhe has attained that age, it becomes a 
velted and ſettled intereſt in her, not to be diveſted by the 
marriage without the conſent of the mother, for that cou- ' 
ſent cannot, in any reaſon, be carried farther than during her 
minority. 

A cle aroſe upon the words of two wills, the one made by the Graydon v. 
father, and the other made by the mother of Mary Graydon, the ee. and 
plaintiff in the croſs bill. The father's will was as follows: Gu. 
« I zive the ſum of 1000/7. to my only daughter Mary Graydon, 2 Alk. a6, 
to be paid her at her age of twenty-one years, or day of mar- 


* riage, which ſhall firſt happen, provided ſhe marry by and with 
the conſent of my executors: but, in caſe ſhe dies before the 


ning money becomes payable, on the condition aforeſaid, then I give 

i the * the ſaid 1000 /. equally between my two youngeſt ſons, Benjamin 
het « and Gregory Graydon, Mrs. Mary Graydon, grandmother of Mary 
their « Graydon, Mary Graydon the mother, and Mr. Jeremy Graydon 
nd in * the uncle, to be my joint and ſole executors.” The mother's 
h the will was in theſe words: © Item, I give to my daughter Mary 
et the * Graydon all my wearing apparel of all ſorts, with all my dreſſing 
f the plate, jewels, watch-chain, &c, Then my will is, that in caſe 
m_ my daughter Mary Grayden ſhall marry be fore ſhe comes to the 
na 


* age of twenty-one years, without the conſent and approbation 
Hof my executor, under his hand firſt had and obtained, (if he be 
* living,) that then ſhe ſhall not be entitled to any part of ſuch 
© legacies as J have herein left her, but her whole ſhare ſhall be 
* equally divided between my ſons Benjamin and Gregory Gray- 
* don;” and the reſidue, after her debts and legacies paid, the 
teſtatrix gave to her three children, Benjamin, Gregory, and Mary, 
equally to be divided between them, or the ſurvivors of them, 
ſtare and ſhare alike, and appointed her ſon J. Grayden to be her 
ble executor, © The bill was brought by the plaintiff in the ori- 
dual cauſe againſt the defendant Hicks, as the huſband of Mary 
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Graydon, to relinquiſh the 100/. which were left to the wife un- 
der the will of the father, ſhe having married without the eonſeut 
of the executors, and contrary to the direction of his will; and 
likewiſe to relinquiſh the legacies under the will of the mother. 
The executors under the will of the father were all dead before 
the marriage of Mary Graydon ; and J. Graydon, appointed exe. 
cutor under the will of the mother, and who was to give his con- 
ſent to Mary Graydon's marriage, renounced the executorſhip in 
the moſt formal manner in the eccleſiaſtical court. The croſs 
bill was brought by Mary Graydon, as a feme ſole, againſt the 
plaintiff in the original cauſe, as one of the deviſees over under 
both wills, in caſe of Mary Graydon's marriage without conſent; 
and likewiſe againſt Mr, Timewell, who took out adminiſtration to 
the mother, on the executor's renouncing ; and alſo adminiſtration 
de bonis non to the father. Lord Hardavicke diſmiſſed the croſs 
bill, there being abundant evidence of Mary Graydon being mar- 
ried to Hicks. As to the original bill, his Lordſhip held Mary 
Graydon entitled to the 10c0/. under her father's will, the con- 
dition upon which it was given being ſubſequent (a), and having 
become impoſlible to be performed by the death, before her mar- 
riage, of the perſons whoſe conſent was required; but he de- 
clared that the portion given under the mother's will was forfeited 
by the marriage without conſent. 
S. bequeathed to his daughter in theſe words: © Item, I leaye 
« and bequeath to my ſaid daughter Anne 2000 l., to be paid her 
* on the day of her marriage, or at the age of twenty-one years, 
which ſhall firſt happen; and in caſe my ſaid daughter Anne 
& ſhall marry with the conſent of R. S., c. or any two of them, 
© | leave her the additional ſum of 2000 J. more, otherwiſe not. 
Anne married without the conſent required in the will, and to 2 
perſon to whom her father had expreſſed ſtrong objections in his 
lifetime. On a bill brought by her and huſband for both theſe 
legacies, it was decreed, that the was entitled to the firſt, but had 
forfeited the ſecond. This decree was affirmed in the Houſe of 
Lords by conſent of parties. 

A father by his will gave the plaintiff Agnes his daughter 3000 ,, 
payable at her age of twenty-one, or day of marriage, if ſhe mar- 
ried with the conſent of his executors; provided, if&ither of the 
legatees died before their legacies became payable as aforeſaid, 
then ſuch legacy was to be divided between the ſurvivor of her 
brother and ſiſters, Agnes married the plaintiff Underwood at her 
ge of fifteen, without the conſent of the executors, The queſtion 
was, Whether as Agnes was married without the conſent of 
executors, this deviſe was not to be conſidered as a deviſe over; 
and that, conſequently, the legacy will not veſt unleſs ſhe arrive # 
her age of twenty-one? But Mr. Juſtice Parker ſaid, as this 1 3 
mere perſonal legacy, he was of opinion, it was a deyiſe in terroren 
only, and that it veſted abſolutely in the daughter; and that mar- 
riage, one of the contingencies upon which it became payable, 
having happened, the executors muſt be decreed to pay it to the 
plaintiffs, 1 0 
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V. C. by his will gave five-fixteenth parts of the reſidue of his 

rſonal eſtate to truſtees,” to lay out the ſame, and to pay the 
dividends, &c. to his daughter Rachael, on her FN 95 age 
of twenty-eight years, or day of marriage, which ſhould firſt happen, 
provided his daughter ſhould marry with the approbation of his ſaid 
executors, or ſuch of them as ſhould be then living. He gave the 
remaining eleven ſixteenth parts among his other four children; and 
in caſe cither of his ſons or daughters ſhould die before his, her, 
or their ſhare or ſhares ſhould become payable, then, the part or 
ſhare, parts or ſhares, of him, her, or them ſo dying, ſhould go and 
be paid among all the reſt of his children who ſhould then be living, 
and the iſſue of a deceaſed child or children (if any) per ſtirpes, 
and not per capita, at the ſame time as their original ſhares would 
become due. Rachael married J. C., one of the defendants, with- 
out the conſent of the executors, and had a child, (to whom F. C. 
adminiſtered,) and died under twenty-eight. It was inſiſted for 
the plaintiffs, that the portion never veſted in Rachael, ſhe marrying 
without conſent, and not attaining twenty-eight ears of age. Qn 
the other fide it was argued, that the portion veſteFon the marriage, 
10:withſtanding the proviſo, which was only in terrorem, for which 
was cited the above caſe of Underauaad v. Morris: and that, whe- 
tber the condition be precedent or ſubſequent, it will not prevent 
the legacy from veſting, unleſs it be given over. But Lord Lough- 
b:r-v75 doubted the authority (a) of Underwood v. Morris, and 
decreed, that it did not veſt: but there being five children of the 
teſtator, he held the infant child of Rachael to be entitled to one- 
bith of the legacy, under the deviſe over, (as being © the iſſue 
of a deceaſed child,“) and decreed the ſame to her father in 
her right. | 

A teſtator gave to M. 8000/., and to her ſiſter S. 5000 U, hic 
leveral ſums were to be paid to them at their ages of twenty-one, 
or day of marriage, which ſhould firſt happen, provided they mar- 
ried with the conſent of their father and mother, or the ſurvivor 
of them; otherwiſe their legacies ſhould ſink into his perſonal 
eſtate. And it was the teſtator's will, that if the ſaid S8. and M., 
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or either of them, ſhould thereafter marry with any perſon or per- 


ſons whomſoever, without the conſent of their father and mother, 
and the truſtees named in the ſaid will, or the greater number of 
them living, ſignified under their hand; that ſuch of them ſo 
marrying ſhould have or receive no more benefit or advantage by 
his will, or any thing therein contained, than if they were actually 
dead, or not named in his ſaid will. Lord Hardwicke held, that 
the legacies veſted in M. and S. on their attaining their age of 
twenty-one, and though either of them afterwards married with- 
out conſent, yet it would be of no effect; for the marriage with 
2 muſt be conſtrued to relate to the time of the legacies 

ve ng. ; ' | 
The teſtator having only one child, a daughter, deviſed all his 
real and perſonal eſtate to J. S. in truſt, after paying an annuity 
to his widow, for his daughter, if ſhe married with the conſent 
and approbation of J. S.; but if ſhe ſhould marry without ſuch 
e | conſent 
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conſent and approbation, then the e to go to, Scr. The n 
daughter married within a month after the teſtator's death with- t 
out even aſking the conſent of J. S., but about eleven months d. 
after her marriage, ſhe obtained his approbation in writing. The th 
ueſtion being, whether ſhe had forfeited her eſtate or not; Lord 01 
; Hardwicke held, that he was at liberty to conſtrue the word and 
to mean or, which he accordingly did, and then the ſubſequent be 
approbation was ſufficient, and the previous conſent was not ne- d; 
ceſſary. He alſo held, that ſuppoſing the condition had made ba 
conſent neceſſary, yet, that notice to the daughter, being heir at be 
law, was neceſſary to work a forfeiture. tri 
Long v. A teſtator deviſed to truſtees, upon truſt for his only ſon for tel 
57 life, then to the uſe of ſuch woman as ſhould be his ſon's wife at leg 
Az. his ſon's death, for her life; remainder to the iſſue of his ſon's 
I Bl. Rep. body in tail; remainder to the teilator's two daughters in fee: wi 
030. S. C. « Provided always, and it was his very will, true intent, and er- the 
c preſs meaning, that in caſe his ſaid ſon ſhould marry with any ant 
& woman not having a competent marriage portion, or without be 
& the conſent and approbation of the ſaid truſtees, their heirs and M: 
« aſſigns, in writing under their hands and ſeals, to be executed ma 
« jn the preſence of two or more credible witneſſes firſt had and 
« obtained; then his ſaid truſtees, and their heirs and aſligns, G 
& ſhould ſtand and be ſeiſed to and for the uſe of his (the teſtator's) ( 


tc ſaid two daughters and their heirs for ever; any truſt, uſe, Er. 
« notwithſtanding. And his will, true intent, and meaning was, 
* and he did declare, that the ſaid provifo and condition therein 
« before expreſsly mentioned, was not intended by him, nor to be 
10 conſtrued or taken in terrorem; but a condition, for want of per- 
« formance whereof in every reſpect, the ſaid lands, &c. ſhould 
1c in no caſe be veſted in ſuch wife of his ſaid ſon, nor the heirs 
* of that marriage; but, on the contrary, that his ſaid truſtees 
* and their heirs ſhould ſtand ſeiſed of the premiſes, to the only 
« uſe and behoof of his ſaid two daughters and their heirs in 
% manner aforeſaid.” The court of K. B. held, that all clauſes 
and conditions in reſtraint of marriage, ought to be conſtrued with 
the utmoſt rigour and ſtrictneſs, againſt ſuch reſtraint, and in fa- 
your of the perſon attempted to be reſtrained : that the teſtator | 
meant, that the ſon's complying with either part of the alternative 
ſhould be a performance of the condition ; and that therefore he 
had not incurred a forfeiture by marrying (as the ſpecial verdift 
found he had done) a woman, who, at the time of her marriage 
with him, had a competent marriage portion, though he married 
her without e or approbation of the truſtees. 
Kpaypy. The teſtator bequeathed to each of his daughters 1 500 U., to be 
Noyes, 662. Paid to them reſpectively at the time of marriage with the conſent 
Abl. sss. of his executors, whom he alſo made guardians of his daughters 
during their minority, There was likewiſe a clauſe in the will 
for their maintenance and education till their portions became 
payable. One of the daughters, after having attained twenty-0n*, | 
died unmarried ; and the queſtion was, Whether the portion fur- 
vived, that is, whether the time of payment was confined to 1 
| marriage! 
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Legacies. 425 
marriage? Lord Camden, after obſerving, that it was very unn - 
tural for a parent to impoſe a conſent to a marriage during his 
daughter's whole life, ſaid, that, conſidering all the clauſes of 
this will, the portions mult be underſtood to be payable at twenty- 
one, or marriage with conſent. 

A. E. bequeathed the ſum of 1500/1. to his grand-daughter, to Elton v. 
be at her own diſpoſal, purſuant to the requeſt of his deceaſed — , 
daughter E. D., in caſe ſhe married with the conſent and appro- > 
bation of his ſon J. E. and his wife; and in caſe of their deaths 
before that time, then with the conſent and approbation of their 
truſtees, and not otherwiſe. The grand-daughter ſurvived the 
teſtator, but died at fourteen years of age, and unmarried. The 
legacy never veſted. 

A teſtator bequeathed the plaintiff 200 /., provided ſhe married Garbut v. 
with the conſent of her father and mother, or the ſurvivor of —_ 
them. The plaintiff brought her bill to have the legacy raiſed | 
and paid to her; and the queſtion was, Whether ſhe muſt not 
be married before ſhe was entitled to have the 200/,? The 
Maſter of the Rolls was clearly of opinion, that there muſt be a 
marriage firſt. ] | 5 


(G) Of Specifick and pecuniary Legacies, and the 


Difference between them. 


[T Here are two kinds of gifts included under the deſcription Pr Lord 
of ſpecifick legacies. Firſt, when a particular chattel is Parawicke 

ſpecifically deſcribed, and diſtinguiſhed from all others of the ſame — ugg © 

kind. Secondly, ſomething of a particular ſpecies, which the ex- 1 Ak. 477. 

ecutor may ſatisfy by delivering ſomething of the fame kind, as 

an horſe, &c. The firſt kind may be more properly called an in- 

dividual legacy, and if ſuch, ſo bequeathed, is not found among 

the teſtator's effects, it fails; or, if given firſt to A. and then to 

B., they muſt divide it; or, if it is diſpoſed of in the life of the 

teſtator, it is an ademption of ſuch legacy. : 

Although it may be difficult to make pecuniary legacies ſpeci- (e) Lawſon 
ck, yet money may be ſo diſtinguiſhed as to be the ſubject of a . en, 
ſpecifick bequeſt, as money in a certain cheſt (a), c.; or a parti- (4) Hinton 
cular ſum of money in the hands of B. (6); or a particular debt (c). . Pinke, 
So, a bequeſt of ſtock in a particular fund is Hecifick (d) 3 of a "7: Wn 
legacy to be paid out of the profits of a farm which the teſtator AY Ellis v. 
directs to be carried on (e). So, a bequeſt of part of a ſpecifick Walker, 
chattel may be equally a ſpecifick legacy, as, where the teſtator 72! 31% 
gives part of the debt due to him from A. (/); or part of his ſtock . Maczuire, 
in a particular fund (g). | | 2 
{d) Aſhton v. Aſhton, Ca. temp. Talb. 152. Avelyn v. Ward, 1 Vez. 424. 88 v. Fal- 


toner, 2 Vez. 6423. (e) Mayet v. Mayet, 2 Br. Ch. Rep. 123. (Ff) Heath v. Parry, 5 Atk. 103. 
C0 Skeech v. Thoringdon, 2 Ves. 563. 5 


But a mere bequeſt of quantity, whether of money, or of any 5% Purſe v. 
other chattel, is a general legacy, as of a quantity of ſtock (5); and ye 
where the teſtator has not ſuch Rock at his death, it is a direction Slesch v. 

to 8 
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426 Legacies, 


Thoring- to the executor to procure ſo much ſtock for the legatee (a). Per. 


_ erg ſonal annuities given by will (5) are general legacies, though this 
Jon Win. ſeems to have been doubted in one caſe (c).] 
ter, Ambl. 57 Biſhop of Peterborough v. Mortlock, 1 Br. Ch. Rep. 565. (a) Partridge v. Part. 
ridge, Ca. temp. Talb 227. Bronſdon v. Wiater, «6; ſupra. (5) Hume v. Edwards, 3 Atk. 693. 
Lewin v. Lewin, 2 Vez. 417. (c) Peacock v. Monk, 1 Vez. 133+ 


2 Chan. Ca. A ſpeciſick legacy differs from a pecuniary legacy, or à ſum of 
4 = money, in that the legatee is not, in caſe of deficiency of aſſets, 


2 Salk. 46. to (d) abate in proportion, as pecuniary legatees muſt do. 


pl. 3. (4) But though a ſpecifick legatee has a preference, and is not to abate in proportion with other 
legatees, where the eſtate falls ſhort, as to the payment of debts, yet he cannot in any caſe have more 
than the teſtator could or did deviſe to him; and therefore where a freeman of London deviſed x leaſe 
for years to J. S. who was evicted of a moiety thereof by the widow claiming it by the cuſtom ; it wa; 
held, that the ſpecifick legatee ſhould have no ſati:faion tor this evition out of the ſurplus, the 
teſtator having power to diipoſe only of a moiety. 2 Vein. 111. [But where the reverſion of a leaſe. 
hold eftate for three lives was deviſed to A. for life, afterwards to B., and then to B.'s fon, and 1 
ereditor of the teſtator filed a bill to charge the eſtate with his debts, Lord King ſaid, that as this was 
a ſpecifick deviſe, all the reſt of the teſtator's perſonsl eſtate not ſpecifically deviſed, muſt be firſt applied 
to pay the debts ; and if there were any other ſpecifielc deviſe, the ſame ought to come in average with 
this, and pay its proportion; but if that would not ferve, all muſt be fold to pay the teſtator's debts, 
Duke of Devon v. Atkins, 2 P. Wms. 381. ] : 


2Vern. 688. 80, if a man deviſe his perſonal eſtate at V., this is as much a 
_ 1 ſpecifick legacy, as if he had enumerated the ſeveral particulars of 
del Chan, it; and though the other legacies fall ſhort, yet the legatee muſt 
302. S. C. have this ſpecifick legacy entire. | 2 
Pieced. But if the teſtator deviſe his perſonal eſtate at A., and his per- 
Chan. 393. ſonal eſtate at B., and then deviſe a legacy out of his perſonal 
eſtate, and have no perſonal eſtate but what lies in thoſe two places, 
the pecuniary legacy mult be paid out of theſe ſpecifick legacies 
thus particularly deviſed. 1 | 
Preced. So, if after ſcveral ſpecifick legacics the teſtator deviſe a pecu- 
3 niary legacy, or ſum of money, out of all his perſonal eſtate what- 
3934. ſoever; in this caſe the pecuniary, legacy ſhall come out of the 
eltate at large. 
If a horſe, or term for years, which is ſpecifically deviſed to 
another, be taken in execution by creditors on a judgment obtained, 
(as they may be,) the ſpecifick legatee ſhall have recompence in 
equity againſt the executors, or reſiduary legatees, for the value, 
© who are to have nothing till after the debts and legacies arc 
aid. * 
Abr. Eg. a J. S. having 4000. ſecured to him by bond in the names of 
_ mag A. and B., in truſt for himſelf, deviſed it to his daughter, (now 
lol married to the plaintiff,) and made her reſiduary legatee, and by 
Fanſhan. the ſame will deviſed a leaſe he had in farm to R. D., and there 
not appearing aſſets at his death to pay his debts, this farm deviſed 
to R. D., was ſold for payment of debts ; afterwards, by decree of 


this court, the 40007. was adjudged to be aſſets to pay debts, and | 
was brought into court, there to remain for that purpoſe. The | 


plaintiff propoſed to have what remained of the 40004, paid out 
of court to him, all debts being (as it was ſaid) paid, and the de- 
fendant R. D. oppoſed it till he had firſt had a fatisfaCtion out of 


it for the value of the farm deviſed to him, and ſold for the pay. 


ment of debts, The court held, that the deviſe of this obs 
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money was a ſpecifick legacy, and therefore R. D. can have 


but a proportionable part of the value of his ſpeciſick 
of it. 8 


427 


(H) Of abating, refunding, and giving Security for 
that Purpoſe. 


PEcuniary legatees ſhall abate in proportion to the deficiency of Cro. Elie. 
aſſets; and therefore if the ecclcfiaſtical court go about to 47: 
compel an executor to pay a legacy without ſecurity to refund, — 1 
a prohibition will be granted; for though an executor may pay — 
a legacy without ſuch caution or ſecurity, yet he is not obliged 
to do it. | 
So, if a man deviſe ſeveral legacies, as 100 /, to one, an 
to another, Sc. there, Ae he directs the legacy of * , | — 
to be paid in the firſt place, yet, if the other legacies fall ſhort "I 
then the legatee of the 100 J. mult make a proportionable abate- 
ment of his legacy. | 
So, if a legacy be given to executors for care and pai v | 
this ſhall give ſuch legacy no preference, but the 9 det 
abate in proportion. n 
As to refunding and abating, it ſeems clear, that creditors Vern. 94. 
may compel legatees in equity to refund when aſſets become defi- 2Veat- 358. 
cient, although there was no proviſion made for refunding at the 8 
time the legacies were paid. N 
So, where A. being indebted to B. made C. his executor, and vem. 162. 
C. waſted the eſtate, and died, having deviſed ſeveral legacies, P. Wms. 
and made D. executor, which legacies D. paid, and B. aving 495.7 
exhibited a bill againſt D., the executor of C., for his debt due 
from the firſt teſtator, and againſt the legatees in the will ©: hy 
to compel them to refund their legacies, there not being ſufficient 
aflets of the firſt teſtator, it was decreed accordingly (a); for a (a) 2 Vern» 
22 may follow the aſſets in equity, into whoſe hands ſoever 295: lid 
ey come. | 8 * 
Alſo, one legatee may compel a pecyniary legatee to re ct * 
where the aſſeto become Ares. 9 = — no —— — — 
made for refunding, and although he hath ſtill remedy againſt the ; n 
executor, and may compel him to pay it out of his own purſe, if Vent. 360. 
he voluntarily paid away the aſſets to the other legatees. 5 
But it ſeems to be agreed, that an executor who voluntarily 2 Chan. Ca, 
pays a legacy, or aſſents to the deviſe thereof, cannot, either in 9: 745+ 
your of other legatees or creditors, compel the legatee to refund ng 


but that in ſuch caſe he-muſt bear the loſs himſelf. Nn 


But it is ſaid, that if an executor I 
pays out the aſſets in legacies, Cc 
= afterwards debts appear, of which he had no notice at the tine , 1 . 
0 payment of the legacies; or if he had been compelled by a de- z Vern. 26%; 
ou in equity to pay legacies; that in theſe caſes he may by bill 495. 
equity, compel the legatees to refund, although he took no 
caution or ſecurity for that purpoſe, 
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428 Legacies. 


Davis v. [On a bill by an executor againſt a legatee to refund a lega 
_ voluntarily paid him by the executor, the aſſets falling ſhort to 


tit. Devife ſatisfy the teſtator's debts; it was decreed by Sir J. Jetyll. Maſter 

(Ca), 35. of the Rolls, that the defendant ſhould refund to the plaintiff; and 
that an executor may bring a bill againſt a legatee to refund a le- 
gacy voluntarily paid him, as well as a creditor ; for the executor, 
paying a debt of the teſtator out of his own pocket, ſtands in the 
place of the creditor, and has the ſame equity againſt a legatee to 
compel him to refund. | 

Asen. 2P. But if an executor had at firſt enough to pay all the legacies, 

Was. 495 and afterwards by his waſting the aſlets, occaſions a deficiency, in 
ſuch caſe a legatee who has recovered his legacy, ſhall not be com- 
'pelled to refund, but ſhall retain the advantage of his legal dil. 
gence, which the other legatees neglected by not bringing their 
ſuit in time, before the walting by the executor z whereas if the 
other legatees had commenced their ſuit before ſuch waſte com- 
mitted, they might have met with the like ſucceſs, et vigrlantibus, 
non dermientibus jura ſubveniunt. 


Walcot J. P. by will gave to the plaintiff 50 f., to be paid to him at his 


v. Hall, © age of twenty-one years, or day of marriage, the ſame to be put 


Cox's P. , x a 
— out at intereſt in the name of his executor, C. P. H., Sc. He 


note. then diſpoſed of the reſidue, and appointed C. P. H. executor, 


In ov. who proved the will, retained the 50 J. for the plaintiff's legacy, 
K aines, , ; l a 
2 Vez. 194. and afterwards became bankrupt, and obtained his certificate. 


Sir J. Strange The plaintiff having attained his age of twenty-one, filed his bill 


ue ee againſt the executor and the reſiduary legatees for payment of the 


words : legacy. The Maſter of the Rolls, Sir L. Kenyen, ſaid, the reſ. 
« The rule, duary legatees could not be liable; that the diſtinction was be- 
1 tween the caſes where there was originally a deficiency of aſſets, 
veral caſes in and where the executor had waſted them; in the former caſe, a 
Eq. Ca, legatee who had been paid more than his proportion, muſt refund 
_— to the others; but here, the reſiduary legatees had received no 
ever an ex- more than they were entitled to, and the executor was therefore 


ecutor pays the only perſon to be reforted to. And his Honour, being of 


—— opinion, that this demand, as again{t the executor, was barred by 
is, he has his certificate, diſmiſſed the bill.] 


ſufficient to ; | . 
pay all legacies, and the court will oblige him, if ſolvent, to pay the reſt, and not permit him to bring 
a bill to compel the legatee, whom he voluntaiily paid, to refund; alth,ugh, if the executor proves in. 
ſolvent, lo that here is no other way, the court will admit a bill ty the other legate.s to compel that legatee 
40 refund. f ö 4 


(I) Of Reſiduary Legacies and Legatees. 


Pide tt. T HE teſtator's making his will, and appointing an executor is 
ee a diſpoſition of all his perſonal eſtate, after debts and legacies 
NT: paid, to ſuch executor, without more words; but if the teſtatot 
| appoints, that after his debts and legacics paid J. S. ſhall have the 
ſurplus, or what remains; then is J. S reſiduary legatee, and may 
ſue for and recover ſuch ſurplus or reſidue, and is alſo, upon 
executor's refuſal to prove the will, entitled, from his in 


therein, to adminiſtration, with the will annexed. if 
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_ Legacies, | 429. 
If a reſiduary legatee die before the debts are ſatisfied, ſo that Carth. 52. 
"1 it doth not appear to how much the ſurplus will amount, yet the? Curiam, 


* executor or adminiſtrator of ſuch legatee ſhall have the whole re · 
G ſdue of the perſonal eſtate which remains over, Wc. and not the 
Þ executor of the firſt teſtator. | | 


Alſo, if there be a reſiduary legatee, and the executor omit Palm. 409. 
part of the teſtator's effects out of the inventory, or undervalue 
thoſe which he puts in, the reſiduary legatee may file a bill of diſ- 
covery againſt him before he has paid the teſtator's debts. 

If a man deviſe all the reſt and reſidue of his perſonal eſtate, Abr. Fa. 
aſter debts and legacies paid, to J. S., and ſeveral of the creditors 88 
are barred by the ſtatute of limitations, who notwithſtanding bring Lord Fan- 
actions againſt the executor, and he refuſes to plead the ſtatute of thaw. 
limitations, yet equity will not, in favour of J. S. to whom the 
ſurplus is deviſed, compel the executor to plead the ſtatute. 


(K) Of the Payment of Legacies :. And herein, 
i. What ſhall be a good Payment, and to whom to be made. 


/ N executor, in the payment of a legacy, ought to be careful Preced. 
\ that he takes a proper receipt (a), or has ſufficient vouchers of han- 228. 


df The. , 
de payment; and the rather, becauſe it is held to be ſuch an Ws by 
equitable demand as is not (5) barred by the ſtatute of limita- 36 Geo. 3. 
tions, wa —_ 
on 4 


mp for every ſpecies of legacy, dee tit. Stamps.] (6) Vern. 256.— But where after length of time a 
cy was preſumed to have been paid, wide 2 Vern. 21. 484+ | Jones v. Turberville, 2 Vez. jun. 11. 


but it the legatee allege that he knew not of his right, it ſeems, the preſumption cannot be raiſed, 
Cd v. Smith, Sel, Ca. Ch. 11.] ; 


Allo, an executor ought to he careful that he pay it to the pro- Chan. Ca. 
per hand that has authority to receive it, and that without a de- 5, 


j 6 6) Where 
ee or order of a court of equity he cannot pay it to the (c) fa- oy Gow li- 
ther, or any other relation of an infant. | belled in the 
ſpiritual 


= that his children's legacies, being infants, might be paid to him, and a prohibition granted. 
6d. 243. | 
As, where a legacy of 100 J. was deviſed to an infant of about Abr. Eq. 
ten years of age, the executor paid this legacy to the father, and 3% : DEP 
« WY tx bis receipt for it; when the infant came of age, the father 1 P. wan? 
hat legs! | P 3 ge, 1 P. Wa. 
told him he had ſuch a legacy of his in his hands, but could not 285. 8. C. 
pay it immediately, but however would not have him trouble the wg”. 
accutor about it, for that he would give it him; upon this the ſon 4 — 
lied ſatisfied for about fourteen or fifteen years, and he and his E- L- 321. 
luder carried on a joint trade together, and then became bank- *' © 
"ts; and upon a commiſſion taken out againſt the ſon, this le- 
hie, among other things, was aſſigned for the benefit of his 
editors; and the plaintiff, the aſſignee of the commiſſion, brought 
bill againſt the executor, to have an account and payment of the 
&zzcy; and for the defendant it was inſiſted, that this would be an 
"Ireme hardſhip on him, if he ſhould be obliged to pay it over 
n; that he had already fairly and honeſtly paid it to the father 
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Philips v. 
Paget, 
2 Ak. 80. 


Legacies. 
whilſt he was in good circumſtances, and if application had beet 


made ſooner, he might have had his recompence over againſt the 


father ; that the father was by nature guardian to his children, and 0 
ſuch payments to him have formerly been allowed good, though b 
now indeed this court has thought fit to extend its care farther for Cc 
ſuch children, and diſallowed ſuch payments; but the circum- p- 
ſtances of this caſe were ſuch, that the defendant. it was hoped, th 
would not be anſwerable again for it. My Lord Chancellour faid, th 
that if the father had not made his ſon ſuch promiſe of recompence, fat 
and the ſon had acquieſced all that time, the caſe might have been do 
more doubtful ; but this promiſe of his father drew him to forbear leg 
applying to the executor ſooner, and ſince his father had not, not me 
could now make good his promiſe, being a bankrupt likewiſe, the der 
reaſon of the ſon's forbearance was at an end; and he thought eve 
the rule of this court, in not ſuffering parents to receive their me 
children's legacies, was founded on very good reaſon; and there- pea 
fore leſt this caſe might hereafter be cited as a precedent, when par 
the circumſtances attending it were forgotten, and to diſcovn- [ 
tenance and deter others from paying ſuch legacies to the parents, wh 
(though he did not deny the hardſhips of this particular caſe, gacy 
he decreed againit the executor, which was affirmed on a rt grar 
hearing. infa. 
Mrs. Paget gives a legacy of 100 f. to each of the three chil- | EZ 
dren of Mr, Philips, and makes the defendant her executor, leaving reſt, 
him the bulk of her eſtate, provided he pays the three legacies of WW © pc 
100 I. within a year after her death, purſuant to her will. The WM © 
defendant, within the time, pays into the children's own hands and | 
their legacies: the eldeſt of them was ſixteen years old at the WM 5. 
time, the next fourteen, and the youngeſt nine only. The children at th 
now brought their bill againſt the defendant, to be paid their WW adult 
ſeveral legacies, ſuggeſting that their father had embezzled the When 
money paid by the defendant during their infancy, and was inſol- deren 
vent, and that this was a fraudulent payment to the father, d n 
therefore it muſt be paid over again. The defendant in his an- *s !: 
ſwer denied he knew this money ever came to the father's hands. Win 


Lord Chancellour aſked the counſel for the defendant, if they knev batee 


any inſtance where an executor paying ſo large a ſum as 1000. to 755 
into the hands of minors, has been allowed ſuch payments? la- ccecenc 
deed, in caſes where legacies have been very ſmall, the paymem Rolls 
has been allowed by the court. But in this caſe, notwithſtand- ment t 


ing the ſum is above 100 “., yet, as the ax je by the executor WI ef age 


to the children themſelves is ſo fully proved, and not at all con. cale o. 
troverted by the plaintiffs, and their loſing the benefit of it 1 ah 3 
as hy 


owing to the negligence and inſolvency of the father, his Lo- 
ſhip ſaid, he would not ſtrain the rules of the court to make the !d: 
executor pay it over again; eſpecially, as he made this e 


to ſave a forfeiture, it being an expreſs condition of his own the 
taking under the will, that he ſhould diſcharge theſe legacy : that 
within a year after Mrs. Page?'s death. But the next day, * rhly, 
Lord Chancellour ſaid, that, upon looking into the caſes, he found — lega 

unt 


this a very doubtful point; and unleſs the deſendant would 289 
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jo give the plaintiffs lomething, he would not determine it, with- 


431 


* out taking time to conſider of it. The defendant, upon this re- 
Sa commendation of the court, agreed to pay in 504. to be divided 

h between the three plaintiffs; and each fide were to abide by their 

a coſts; and it was made part of the decree, that the 50 J. were 
* paid by conſent of all parties; and his Lordſhip directed each of 
ped, the plaintiffs, upon receiving their reſpective ſhares, to releaſe 
laid, their legacies under the will. The caſe of Dagley v. Tolfery, he Supr- 429. 
nee, ſaid, muſt have ſome other circumſtances; for the rule is laid 
deen down too ſtrictly, that in all caſes. where executors pay infants' 
ous legacies to fathers, in order to deter executors from ſuch pay- 
\ Nor ments, they ſhall be paid over again. Lord Cowper confirmed the 
| the decree of the Maſter of the Rolls in that caſe z but he ſeems, 
ugh even by this report of the caſe, to have had a remorſe of judg- 

their ment at the time; for on looking into the regiſtrar's office, it ap- 
hone. pears, his Lordſhip ordered the depoſit to be divided between the 
when partie S, : 
FW In Raheram v. Fanſhaw, Lord Hardevicke ſaid, arguendo, that 4 Atk. 629, 
rents, where a ſuit is inſtituted in the ſpiritual court for an infant's le- 
caſe, cacy, by 2 father, to have it paid into his hands, the court will 

4 ts grant an injunction ;z becauſe it will not allow the money of an 

infant to come into the father's hands. | 

e chil- | Z. T. by will gave ſeveral pecuniary legacies, and among the Cooper vs 
eaving reſt, C“ to Thomas Cooper of Street, Weſtminſter, one hundred 3 
cies of WI pounds, to be equally divided between himſelf and his family,” — * 


The and made - 


IWirſtanley and the defendant (his wife) executors, 


hands and the defendant reſiduary legatee, and died in 1768. In Ne- 
at the vember 1769 Winſtanley paid the legacy to Thomas Cooper, who, 
hildren a that time, had a wife and ſeven children, fix of whom were 
id their adults, and the ſeventh an infant. The father lived till 1775, 
led the wien he died, no demand having been made by any of his chil- 
is info · cem of this legacy. Henrietta, the youngeſt child, came of age 
er, and n 1777. In 1784 ſhe and the other children made a demand of 
his an- dus legacy; and in 1779 they filed their bill (after the death of 
« hands Wirtanley ) againſt the defendant as executrix and reſiduary le- 
ey knew bete of the teſtator, for the legacy, inſiſting, that the payment 
as 100. to 7,5:5:a5 Cooper was not a good payment, and that, therefore, the 
nts? la- Kcſendant was liable to pay it over again. The Maſter of the 
payment Rolls ſaid, it is argued on the part of the plaintiffs, that the pay- 
ithſtand- dent to the father of legacies given to his children, who are not 
executot WM © age, is a bad payment. In carly times, it appears from the 
all con- caſe of Hellcwway v. Collins, in the 26th and 27th Car. 2. 1 Eg. 
of it u ,. 279 that the payment to the father of a legacy to the child, 
his Lord- “ held good : but, ſince the caſe of Dagley v. Tolfery, the Supr. 429. 
make the dea of the court has been, that it is not a good payment: and 
ayment that even in the caſe of an adult child, it is not good, unleſs done 

| 1 dun che conſent of the child, or made fo by a ſubſequent ratification. 
e legacies bor caſe the rule was laid down, and was laid down ve 
day, t Eu. as the teſtator, on his death- bed had given directions that 
\ he found de legacy ſhould be paid to the father, and there had been mutual 
ould agree counts between the father and the child, and an acquieſcence 
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Supr. 429+ 


Legacies. 
for near fifteen years. It appears, from the regiſtrar's book, that 


evidence was read, that the legacy was ordered by the teſtator to be 
paid to the father: but that circumſtance can make no difference, 


as I doubt much whether ſuch evidence ought to be read. It 
would be a dangerous thing to admit evidence that a legacy given 
to one perſon was ordered to be paid to another. From the 
regiſtrar's book of the year 1714, fol. 414, it appears, that the de- 
fendant was decreed to pay the plaintiff his legacy with coſts, but 
no intereſt ; and from the book A. of the year 1715, fol. 40, that 
an appeal being brought before Lord Cowper, the decree was 
affirmed; but as it was thought a hard caſe, the depoſit was 
divided. I lay the matter out of the caſe, that it was directed to 
be paid to the father ; and although it was ſo directed, and the 
money paid, and although the ſon acquieſced a great length of 


time, it ſhould be ſtill competent to him or his repreſentatives to 


demand it; becauſe a contrary determination would encourage 
ſuch payments, and becauſe the ſon muſt acquieſce, or purſue his 
father; or, which is the ſame thing, by bringing his ſuit againſt 
the executor, occaſion his purſuing the father; and that I take to 
be the ground on which Sir J. Trevor and Lord Copper went; 
and if the legatee did not ſtand in that relation to the perſon to 
whom the legacy was paid, the bill would be diſmiſſed. The only 
other caſe is Philips v. Paget (ſupra). It went off upon a com- 
promiſe, ſo that we have no account of it but from Mr. Athin!s 
book. There, the executor was miſled by the teſtator's directions 
to pay the legacies within a given time. Then let us conſider the 
circumſtances of the preſent caſe, for I do not mean to interfere 
with the doctrine of Dagley v. Tolfery, that a payment to the father 
is bad. The preſent caſe is a ſtronger caſe for the executors than 
that of Philips v. Paget. Here, after ſeveral other legacies, all with 
the words I give to,” c., is the following, © To Thomas Cowper, 
&« ty be divided between himſelf and his family.” I ſhould do the 
harſheſt thing in the world to make the executor pay it over again. 
It is true, the teſtator has not inſerted the words by bim to l. 
divided. If he had, there could not have been a doubt: but if 
he meant the executors to divide, why did he mention Thema: 
Cowper ? What did he mean by the word himſelf? That can 

be applicable, if Thomas Cooper is to divide. Then it is not on 
to him and his children, but to his family, which is much more es- 
tenſive. It is to be paid to him, and he, as a truſtee, 1s to divide 
it. If any of the children had called upon him to have it ſecured, 
it muſt have been ſo, Therefore, if in Philips v. Paget, the execu- 


tor was diſcharged, a multo magis he muſt be ſo here. Suppoling | 


it to be paid by Vinſtanley in a manner that was wrong; for mult 
allow it to be wrong, if it was not meant to be paid to Theme 
Cowper ; Coper died in 1775 ; from that time the plaintiffs might 
have called upon the executor without his being able to purſue 
the father. In 1777, the youngeſt came of age : why did they 
not then file their bill againſt Vinſſanley, who did not die till after 
this bill was filed ? For fix years they took no ſtep. If they had 
brought their bill, they might have recovered againſt V 3 
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Legaties. 


But, under the circumſtances of the caſe, I believe it was well 
paid, and that it was intended, that he ſhould receive it. If one 
was to give a legacy to the ſenior ſix clerk, to be divided between 
himſelf and the other ſix clerks, I think it ſnould be paid to the 
ſenior, and the executor not be put to inquire, who the other fix 
clerks were. And that if it had been the caſe of a bequeſt of 
goods to A. to be divided between himſelf and family, A., with 
the aſſent of the executor, might bring trover for the goods. His 
Honour therefore diſmiſſed the bill. | 


Where a teſtator bequeathed his perſonal eſtate to truſtees, in 


truſt to pay (inter al.) 500 l. to an infant, and directed, that ſuch 
of his legatees as might be infants at the time of his deceaſe, 
ſhould receive intereſt at the rate of 5/. per cent. till their reſpec- 
tive legacies ſhould be paid, which he deſired might be to the boys 
at the age of 21 years, &c.z it was holden, that the executors 
could not juſtify paying any part of the principal before that time 
to the infant, or to his uſe, except for expreſs neceſſaries.] 

If a legacy be given to a feme covert, it muſt be paid to the 
huſband : alſo, where a legacy was given to a feme covert who 
lived ſeparate from her huſband, and the executor paid it to the 
wife, and took her receipt for it, yet on a bill brought by the 
luſband, he was decreed to pay it over with intereſt. 
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Davies v. 
Auſten, 
3 Br. Ch. 
Rep. 178. 


2 Vern. 261. 


Alſo it hath been adjudged, that if huſband and wife are di- Roll. Abr. 


vorced a menſd & thoro, and a legacy is left to her, the huſband 2h. _ 


Moor, 665, 
Salk. 115. pl. 4. 
5 Mod, 69. But a perſon may by deed or wi! give any thing in truſt for 


alone may releaſe it, 


Cro. Eliz. 908. Noy, 45. Roll. Rep. 426. 3 Bull. 264. 


Moor, 683. 
Raym. 73. 12 Mod. 891. 


ihe ſeparate uſe of a feme covert, and this ſhall be out of the power of her buſband. 2 Vern. 659. 


A legacy of 1600 /. was given to one, after the death of her Abr. Eg. 54. 


mother, when ſhe ſhould attain the age of 21 years; and the 1 


defendant was appointed truſtee for the raiſing and payment there- liams. 


of out of certain lands the legatee was drawn into an improvi- 
dent match with one who ſoon after became a bankrupt, and the 


commiſſioners aſſigned all his effects, and gave him a certificate 


of his conformity; and the aſſignees brought a bill againſt the 
truſtee for this 1000 /., who inſiſted that the aſſignees could be in 
no better condition than the huſband, and that if he were plaintiff 
he could not prevail without making a ſuitable proviſion on his 
wife; and that this legacy being liable to a double contingency, 
viz. the death of the mother, and the legatee's arriving at the age 


of 21 years, at the time of the bankruptcy, was not ſuch an in- 


tereſt as could be aſſigned. The court held, that though both 


Contingencies have ſince happened, yet thoſe being ſince the 


alignment of the bankrupt's eſtate, and ſince a certificate of his 


aving conformed himſelf in every thing to the acts, he was now . 


diſcharged as a bankrupt z and this legacy could not paſs without 
a new aſſignment, which the commiſſioners could not make, their 
commithon being determined. 


Vol. IV. 
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Legacies, 


2. At what Time a Legacy is to be paid. 


God-lph. By the civil law, executors have a year's time, from the death * 
— dak. of the teſtator, to pay legacies: and in conformity to the civil * 
415: pl. 2. law, the ſame rule hath been taken up, and is now followed, in ter 
the court of Chancery. if { 
2 Vern. 31. If a legacy is given to a child, payable at 21 years, and the child J 
199- 283. dies before, though his adminiſtrator ſhall have the legacy, yet he * 
muſt wait for it till ſuch time as the child, if he had lived, would * 
have come to the age of 21. "pi 
Abr. Eg. But where A. by will gave a legacy to B. at 21, and if he died 5b 
. before 21, then to the plaintiff; B. died before 213 and the only if 
Williams. queſtion was, Whether the plaintiff was entitled to the legacy cohe 
1 F. Wms. preſently, or muit wait till B., if he had lived, would have been hon 
2 — 21? And on time taken to conſider of it, my Lord Chancellout * 
5:6. was of opinion, the plaintiff was entitled to the legacy preſently (a); reſpy 
(a) For this but that where a legacy is given to one to be paid at 21, fo ed, 
+ "ng as to be an intereſt veſted in him preſently, though not payable to 
And. 33. till 21, if the party dies before that age, his executors or admini- 
2 Roll. {trators ſhall not have it till the legatee, if he had lived, would be U 
[The mc 21 years of age. 5 =; Y 
eems to be this —If a legaey be payable a* 21, and the child die, his repreſentatives cannot claim till 
the time when the child would have arrived at 21, if the legacy dots not bear intereſt, Harriſon . Ir 
Bickle, 1 Str. 238. Roden v. Smith, Ambl. 588., but, if it be with intereſt, they may claim imme- „ 
diately, Gieen v. Pigot, 1 Br. Ch. Rep. 105. Fonnetcau v. Funncieau, 1 Vez. 118. ] rom 
teſtat 
Cheſter v. [A teſtator gave to J. S. the ſum of J. payable at 21, and mand 
Painter, in the mean time that he ſhould have the yearly ſum of U ot the 
2 P, Was. which did not amount to the intereſt of the legacy given to him, bt 
335. 8 . SM 
J. S. died under 21, and his executors demanded the legacy pre- dad wa 
ently. But it was holden at the council, unanimouſly, that the But 
executors of tlie legatze thould wait for their legacy until ſuch time = 
as their teſtator ſhould, in cafe he had lived, have attained 21, it * . 
being unreaſonable, that the exccutors of J. S. ſtanding in his * 
place, ſhould be in a better caſe than J. S. himſelf would hare N lb 
been, had he been living; and it was to be preſumed, that the fuſt * f 
teſtator had made a computation of his eſtate, and conſidered when his 25 
it would beſt bear and allow of the payment of this legacy; and tat da 
there could be no reaſon given, why an uncertain accident ſhould 3 
accelerate the payment of this legacy before the time which was vi carry 
at firſt intended for that purpoſe. 7 
Felthamv. One, having ſeveral daughters, charged his lands with 1000“ Ade 
. to each of them, payable at their reſpective ages of 22, or marriage, ol th 
27%, Which ſhould firit happen; and if any of his ſaid daughters ſhould 4 nen 
die before her portion became payable, the ſhare of her ſo dying gp 
ſhould go to the ſurvivors. One of the daughters died before 22, . 0 
or marriage, and another of the daughters attains 22 years of age. acther 
By the court—This portion ariſes out of lands, and it would 50 ſhc 
an hardſhip on the heir (whom equity favours) to make it payable Wy 
before the time it was intended, Now there can be no _—_— — t 


I2 


im till 
fon v. 
imme- 
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make the additional portion payable before the original one; 
wherefore as the heir is to ſuffer by the raiſing of theſe portions, 
it may reaſonably be preſumed in favour of him, that the teſtator 
might compute within what time they might be paid, ſo that this 
additional portion ſhall not be paid before ſuch time as the daugh- 
ter to whom it was given ſhould have come to the age of 22 years, 
if ſhe had lived. | 

A legacy of 500/7. was given to the eldeſt ſon of A. to be be- 2Vern. 43 
zotten, to place him out apprentice; A. had a ſon born after the cs ee 
death of the teſtator, and on a bill brought by him for the legacy, ; 
it was decreed to be paid, though before ſuch time as he was fit 
to be placed out apprentice. | | 

If legacies are given to A., B., and C., being the teſtator's three 2Vern. 626: - 
coheirefſes, to be paid at their reſpective marriages, and if any of Moor and 
them die, her legacy to go to the ſurvivors; and one of them dies Ras. 
unmarried, the ſurvivors ſhall not receive her legacy before their 
eſpective marriages, for the condition, though not again repeat- 
e, ſhall go to the whole, as well to what accrued by ſurvivorſhip 
a3 to the original deviſe. 


435. 


3. Where the Legatce ſhall have Intereſt, and Maintenance till 
the Legacy 1s paid. 


If a legacy be deviſed generally, it is regularly to carry intereſt 2 Salk. 473. 
'rom the expiration of the firſt year after the death of the 3 
ieſtator ; but if the legatee, being of full age, neglects to (a) de- 25 ade 
mand it at that time, he cannot have intereſt but from the time (a) That a 


or the demand. 2 * 

eis from a 
debe, and muſt be demanded, otherwiſe the legalee not entitled to intereſt, Poph. 104.-So, though a 
ding was given for perſormance of the will, 1 Leon. 17. 


But it is ſaid, that if a legacy be deviſed generally, and no time 2 Salk. 413. 
certained for the payment, and the legatee be an infant, he ſhall P. 2. 
de paid intereſt from the expiration of the firſt year after the 
eſtator's death, though no demand be made, becauſe no laches 
mall be iraputed to him. 

Alſo it is ſaid in Salt. that a legacy left payable at a (5) certain Salk 4rg. 
Gay, mult (as it ſeems without demand) be paid with intereſt from Pl 2: E 
that a : b Pg" t . ] : . d. Cowpery 

it day, and that the intereſt allowed is 57. per cent. (5) But in 
Preced, Chan. 161 it is held, that th ugh a legacy be deviſed to be paid at a certin time, yer it ſhall 
bat carty intereſt but from a demand made; other wiſe, of a debt. 


The plaintiff had a legacy deviſed to him, payable within a year Preced. 
iter the death of the teſtator, who was his half-brother ; the plain- 2 8 
itt knew nothing of the legacy, nor of the teſtator's death, till the — Ss 
tecutor publiſhed it in the Gazette, and then he demanded his ; 
gacy of the defendant the executor; and the only conteſt was, 
rhether the plaintiff ſhould have intereſt from the time the le- 
cy ſhould have been paid. And the court would not give any 
aerclt, not ſo much as from the time of the bill exhibited, nor 


would they give coſts even out of the aſſets, but the bare 
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436 Legacies, 
Attorney (If 2 father deviſe legacies or portions to his daughters, of 
— younger children, to be paid or payable at their reſpective ages of 
1 Fa. S. 21 years, or at any other time certain, without making any pro- 
Abr. 301. viſion for their maintenance in the mean time, and die, in this 
cafe, they fhall have intereſt for their portions from his death, till 
paid, becauſe the father was obliged to have provided for them, 
if he had lived; but if ſuch portions had been deviſed to them by 
a ſtranger, to be paid or payable at ſuch age, their legacies ſhould 
not carry intereſt in the mean time, becauſe he being a ſtranger, 

was under no ſuch obligation to provide for them, _ 
Conway v. 80, wher: a father, by his will, gave 2000 J. a- piece to his two 
* daughters, pl yable at 21, and charged on land and perſonal 
Abr. ;0;, eſtate; and the perſonal eſtate was exhauſted in debts; Lord 
Chancellour held, they ſhould have a reaſonable maintenanee out 
of the real eſtate until their legacies became payable, and allowed 

them 80 J. per annum each. 
Incledon v. A teſtator deviſed his real eſtate, and a reſidue of his perſonal 
Northcote, eſtate, in truſt for payment of all his debts, and ſubject thereto, 
3A. 438. for raiſing 5000 J. for ſuch child or children of his body iſſuing, a: 
' ſhould attain 21, to be paid to ſuch child or children, if but one, 
but if more than one, equally to be divided between them. 
Though the 5000 J. were given to ſuch children of the teftator's 
body as ſhould attain the age of 21, and, conſequently, the legacy 
was not veſted, yet, Lord Hardwicke decreed intereſt. In the 
caſe of ſtrangers, he ſaid, whether the legacy be given abſolutely, 
and payable at 21, or not given until 21, the legatees can have no 
intereſt in the mean time ; but in either of thefe deviſes, where 
they are given to children, the court will direct intereſt for their 
portions immediately; and it has been ſo done frequently. 

Hearle v. A teſtatrix bequeathed to her daughter 100 J. a- year, until the 
Otcenbank, age of 10 years, and aſter, the further ſum of 50 /. a- year till ſhe 
3 Atk. 715. attained the age of 21, e ſaid ſums to be applied by her executes; 
for the education and maintenance of her ſaid daughter according ts 
their diſcretion. She alſo bequeathed to her ſaid daughter 8000/: 


to be paid her when ſhe ſhould attain the age of 21 years, but it 
her ſaid daughter ſhould dic before the ſaid age, without iflue lu 


ing at her death, then ſhe bequeathed the ſaid 8009/7. to, Es. 


Lord Hardwicke- was of opinion, that the daughter was not en- 


tiled to the intereſt of the 8000 /. The general rule is, he ſaid, 
wl ere legacies are given, payable at a certain time, they carry no 
inte reſt, tor intereſt is for delay of payment, and, conſequently, till 
the day of payment comes, no imereſt is demandable. But I ad- 
mit, where the legacy is given by a father to a child, though the 
legacy is not payable but at a cextain time, yet the court allows 


intereſt. But in all theſe caſes, the ground the court goes upon, 


is giving intereſt by way of maintenance. Here, the teſtatrix has 

alictted maintenance for her daughter from the general ſund 0! 

her perſonal eſtate. 'Lhere is another thing obſervable, the 1 

tn «nc? in the will of the daughter's dying before 21. Lagree it 

is condition ſubſequent, but ſtill it ſhews the view of the teſtatru, 

aud that it might never be her daughter's, and therefore to 6 
11 


entit! 
accun 
to the 
tif in 
left at 
ought 
of kin 
or if t 
entitle 
Lord ( 
not ex 
thougt 
de fou 
Pences 


mulate 


two 
onal 
Lord 
Out 
wed 


ſonal 
reto, 
10, a8 
one, 
hem. 
ator's 
egacy 
n the 
utely, 
ave no 
where 
their 


til the 
till ſhe 
cecut6ss 
ding ts 
80000. 
but ik | 
Tue liv- | 
to, C. 
not en- 
he {aid, 
-arry no 
ntly, til 
ut | ad- 
ugh the 
+ allows 
es upon, 
atrix has 
| fund oi 
the con- 
| agree * 
teſtatru 


e to guẽ 
hes 


Legacies, 

her intereſt would be contrary to the intention of the teſtatrix. 
There are ſeveral caſes where the court has made a great ſtretch 
to give children intereſt on legacies, particularly Acherley v. Vernon, 
iP. Wins. 783. but that went upon particular circumſtances. 
Therefore, I am of opinion ſhe can have no more intereſt than 
the maintenance in the mean time. 

A legacy was given to an infant, the teſtator having a great 
deal of money in bank ſtock. The executor was refiduary legatee. 
A bill was brought in the Exchequer for the legacy. And the 
queſtion was, Whether it ſhould bear intereſt, and from what 
time ? Chief Baron Pengeliy and Baron Hale; it is a certain rule, 
that where a fund is certain, as where charged on land, it ſhall 
bear intereſt, becauſe it plainly appears the rents are received : 
ſo, the fund on which it is charged produces a profit here, it is 
equally certain, and therefore ſhould bear intereſt, and ſhould be 
from the teſtator's death. But this was oppoſed by Carter and 
C:myns, Barons, that it ſhould only bear intereſt from a year after 
the teſtator's death; for as legacies are to be paid after debts, the 
executor has that time to inquire, till which time they are not 
payable, ſo not to bear intereſt : which was agreed. A difference 
was offered to be made, that as there was a legacy to an infant, it 
could not be ſafely paid, and therefore could not bear intereſt, 
To which it was anſwered by the Chief Baron, that it might be 
{afely paid into the hands of an infant, having proper evid-nce of 
the payment, as in Wentworth's Executor, 313. And by Carter 


it may be paid into the hands of the guardian, having evidence; 


but if he takes ſecurity from the guardian which ſhould prove 
deſective, there, as he doth not rely on the ſecurity the law gives, 
he mult depend on that taken at his peril. 

The grandfather of the plaintiff, by will, after directing his 
debts and legacies to be paid, gives all the reſt and reſidue of his 
perſonal eſtate to his grandſon the plaintiff at his age of 21, and 
it he die before that age, then to the defendant Freeman, whom 
le makes his executor. The plaintiff brought his bill for the in- 
tereſt of the reſidue, to be paid to him during his infancy. The 
defendant Freeman by his anſwer inſiſted, that the plaintiff is not 
entitled to it, unleſs he attains his age of 21: but that it ought to 
accumulate : and if the plaintiff dies before 21, that it will belong 
to the defendant equally with the reſidue. The father of the plair- 
tiff inſiſted, that the reſidue muſt be confined to what the teſtator 
left at the time of his death, and that the intereſt made after his death 
ouglit to be conſidered as an undiſpoſed part, and go to him as next 
of kin to the teſtator, according to the ſtatute of diſtribution : 
or if the court ſhould be againſt him in this point, that then he is 
entitled to receive it for the maintenance of the plaintiff, By the 
Lord Chancellour Hardwicke : I am of opinion, that the plaintiff is 
not entitled to the intereſt that ariſes from this reſidue; and 
though the words ref and reſidue muſt be confined to what ſhall 

found at the death of the teſtator, after his debts, funeral ex- 
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Bilſon v. 
Sanders, 


Bunb. 240. 


Sel. Ca.in 
Chan. 72. 


Butler v. 
Freeman, 


3 Atk. 58. 


pences, and legacies are paid, yet, that the intereſt ought to accu- 


mulate till the plaintiff arrives at his age of 21, and as often as it 
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438 Legacies, 


amounts to a competent ſum ta be placed out by a truſtee ap. 
pointed by the Maſter. I am not quite ſo clear how the intereſt 
would go, if the accident ſhould happen of the plaintiff's dying 
before 21, whether to the repreſentative of the plaintiff, or to the 
defendant Freeman ; but that is not neceſſary to be inquired into 
at this time. As to the father's claim, I am of opinion he has no 
right to the intereſt, becauſe the teſtator has given all the reſt and 
reſidue of his perſonal eſtate, ſo that he cannot be ſaid to have leſt 
any part undiſpoſed, and conſequently can have no title to it 28 
next of kin under the ſtatute of diſtribution. For as the devil: 
of the reſidue is contingent, it not veſting till the grandſon's age 
of 21, the intereſt is ſo likewiſe, and muſt accumulate in the mean 
time; nor can the father by the rules of this court entitle himſclf 
to it as maintenance for the infant, becauſe it 1s given by 


a grandfather to a grandſon upon a contingency of attaining his | 


age of 21; and as nothing is {aid how the produce of it ſhall be ap- 
plied, he is not entitled as a grandſon to be maintained out of the 
produce. 'The law of nature obliges only fathers to maintain their 
children; and unleſs the child, from the mean circumſtances of 
the parent, is in danger of periſhing for want, the court will net 
direct the intereſt that ſhall be made of a contingent legacy to 
be applied for that purpoſe : ſo, that unleſs the parent is torally 
incapable, or under particular circumſtances, as having a nume- 
rous family of children, and is bordering upon neceſſity, the law 


of the land and of nature make it incumbent on the parent to | 


maintain his child. In the caſe of Acherley and Vernon, 1 P. il. 


783, where the teſtator Mr. Vernon had left 6000/. to the plaintiff | 


his niece, to be paid to her at her age of 21, and ſhe inſiſted that 
the intereſt of this money ought to be allowed for her mainte- 


nance; Lord Macclesfield was of opinion, that the intereſt in that | 


caſe ought to follow the principal, for it was a veſted legacy, and 


payable at 21. But, there, it was a ſum of money ſeparated and | 


detached from the reſt of the eſtate, and a veſted legacy; here, it 


is a contingent one, and not a ſpeciſick ſum, but of the reſidue ot | 


his perſonal eſtates, which makes a difference between the caſes; 
and the father likewiſe in the preſent caſe is poſſeſſed of a good eſtate 


and in conſiderable circumſtances. Therefore his Lordſhip decreed | 
the intereſt which has ariſen upon the reſidue of the teſtators 


perſonal eſtate ſince his death, or which may ariſe, to be paid into 


the hands of a truſtee, to be laid out in real or government Iecu- | 


rities as often as it ſhall amount to a competent ſum. 
Heath v. 
1 reſpective ages of 21, in caſe they ſhould reſpectively attain 
that age, and not otherwiſe ; and if any of them ſhould happen te 
die before they attain their reſpective ages of 21, that then and in 


ſuch caſe the legacy or legacies of 10004. ſo given to them reſpec-| 


tively ſhould be void. The legatees brought a bill for intereſt on 


their legacies. By Lord Hordwicke: Caſes of this kind, how far a 
legatee, who is not entitled to the payment of the legacy wo | 
diately, ſhall have intereſt in the mean time, depend upon Pal 


The teſtator by his will gaye 1000/. a-piece to five brothers aud 
nth fiſters (but who were no relations to him), to be paid to them 3 
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Legacies, 


cular circumſtances. Some upon relationſhip, ſome upon the ne- 
ceſſities of legatees, and moſt of them upon the particular penning 
of wills; and there is hardly one caſe which can be cited that is a 
precedent for another. Some things are certain in theſe caſes ; 
for if a legacy 1s given generally at marriage, or at 21, then the 
veſting and time of payment are the ſame, and ſhall not veſt till 
marriage, or 21. To go one ſtep further, where a legacy is actu- 
ally veſted, as if given to an infant payable at 21, yet it ſhall not 
carry intereſt, unleſs ſomething is ſaid in the will that ſhews the 
teſtator's intention to give intereſt in the mean time. But all theſe 
caſes are ſubject to this exception, if it is in the caſe of a child; 
for then let a teſtator give it how he will, either at 21, or at mar- 
riage, or payable at 21, or payable at marriage, and the child has 
no other proviſion, the court will give intereſt by way of mainte- 
nance, for they will not preſume the father ſo unnatural as to leave 
a child deſtitute. But in the preſent caſe, the legatees are mere 
ſtrangers to the teſtator; and nothing ſhall taken out of the 
eſtate for their benefit during their nonage. 

It hath been reſolved, that if one gives a legacy charged upon 2 P. Wan. 
land which yields rents and profits, and there is no time of 2“. 
payment mentioned in the will, the legacy ſhall carry intereſt from 
the teſtator's death, becauſe the land yields profit from that time. 

But if a legacy be given out of a perſonal eſtate, and no time So, Loyd v. 
of payment mentioned in the wil, this legacy ſhall carry intereſt Williams, 
only from the end of the year after the death of the teſtator. 9 


b If a legacy 
te given generally by a parent to a child, whether by way of portion or not, the court will give intereſt 


tom the death to create a proviſion for its maintenance; and if p«yable at a certain age, and the child 
not otherwiſe provided for, the court will give intereſt in the mean time before that age. 1 Vez. 310. 


If a legacy be given charged upon a dry reverſion, here, it ſhall 
carry intereſt only from a year after the death of the teſtator, a 
year being a convenient time for a ſale. | 

If a legacy be given out of a perſonal eſtate, conſiſting of 
mortgages carrying intereſt, or of ſtocks yielding profits half- 
yearly, it ſeems, in this caſe, the legacy ſhall carry intereſt from 
the death of the teſtator. n 

If a legacy be brought into court, and the legatee have notice 
of it, ſo that it is his fauit not to pray to have the money, or that 
me money ſhould be put out, the legatee, in ſuch caſe, ſhall loſe 
the intereſt from the time the money was brought into court; but 
u the money was put out, the legatee ſhall have the intereſt 
which the money ſo put out did yield. 

As to the quantum of intereſt, the determinations have been 2 Atk. 343. 
various: in the caſe of Guillam and Holland, Lord Hardwicke ſaid, 
where a portion is charged upon land, and the will doth not men- 
ton intereſt, the court will not give any more than 4 per cent. 
though the legal intereſt is 5 per cent.; and this rule hath alſo been 
fitended to the caſes of legacies and portions charged upon per- 
ſonal eſtate, 

In the caſe of Tncledon and Northcote, Lord Hardwicke ſaid at 3 Atk. 438. 
writ, as no more had been allowed for many years than 4 per cent, 
mereſt to children for maintenance, he did not care to break 

tough the rule: but afterwards, in conſideration of the intereſt 
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of money being altered lately, mortgages being then at four and 
a half, and ſeveral at five per cent. he ordered the children ſhould 
have four and a half per cent. intereſt. 

1 Ver. 171. In Bryant and Speke, Lord Hardwicke ſaid, the general rule is, 
that legacies out of real eſtate carry one per cent. lower than legal 
intereſt ; but if out of perſonal, becauſe of the higher intereſt of 
money than land, they ſhall carry the legal intereſt, unleſs particu» 
lar circumſtances induce the court to vary thereſrom. And this, 
he ſaid, was in conformity to the eccleſiaſtical court, which gives 
legal intereſt upon legacies out of perſonal eſtate. 

x Vez. 308. In Beckford and Tobin, it was ſaid by the Lord Chancellour Hard. 

_W_ Ts wieke, that in general the court exerciſes as large a diſcretion as to 

: now at the rate of intereſt upon legacies, where intereſt is not particularly 

an end, given, as in any caſe ; and that it is difficult to reduce it to a cer» 

Whether tain rule. The moſt general rule hath been, between intereſt of 


the legacies . | 
— 1 legacies charged on land, and on perſonal eſtate (a); and where 


upon ia or nothing more, the court has ſaid, that land never produces profit 


mo .. equal to the intereſt of money, and will follow the courſe of 
now become things, and give intereſt, where charged on land, one per cent. 
the eſtab- Jower than the legal intereſt, So, it was when the legal intereſt 
1 was at (ix; but in general, where a legacy is out of perſonal eſtate, 
low only the court gives five; and unleſs that is taken to be a ſort of rule, 
4 Per cent. there will be no diſtinction between them. Nevertheleſs, in 
— the preſent caſe, the fund out of which the intereſt was to ariſe 
pecuniary, yielding no more than four, the court allowed but four per cent. 
— 1 the addition of the word fterling, are to be paid according to the currency of the country, 
where the will was made, et intereſt thereon is to be computed according to the cout ſe ot the court, & 
4 per cent., and not according to the rate of intereſt in ſuch country. 2 Br. Ch. Rep, 47. 3B 
Ch. Rep. 53+ | 
Ferrers v. The Counteſs Dowager of Ferrers was, by ſettlement and will of 
coral her late huſband Earl Rebert, entitled to a jointure eſtate of 10000 
Talb. 2. Aa-year, but was kept out of poſſeſſion by Earl Waſhington, the ſon 
of Karl Robert by a former venter; and inſiſted upon the arrears, 
and intereſt, from the time of her huſband's death; comparing it 
to the caſe of arrears of an annuity, or rent-charge, which are 
decreed to be paid with intereſt. By Talbot, Lord Chancellour— 
The arrears of an annuity or rent-charge are never decreed 
to be paid with intereſt, but where the ſum is certain 
and fixed; and alſo where there is either a clauſe of entry, ot 
nomine peu, or ſome penalty upon the grantor which he mul: 


undergo, if the grantee ſued at law; and which would oblige hin 


to come into this court for relief, which the court will not grant | 


but upon equal terms, and thoſe can be no other but decreeing the 
grantor to pay the aprears, with intereſt for the time, during whic 
the payment was withheld : but intereſt for the rents and profits 
of an eſtate was neyer decreed yet, the ſame being entirely uncer- 
tain. And though it may be ſaid, that the lady is entitled to an 
eſtate of 1000“. a-year, yet that is not ſufficiently certain; being 
only a perception of the profits of an eſtate, which are not to 


pu at any one certain time, but only as the tenants of the land 


A legacy 


ring them in, ſome at one time, ſome at another. 
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A legacy was made payable at the age of 21 years, The legatee Renneſey 
by his guardian brought a bill againſt the executor for mainte- . og 
na:--, ſuggeſting that he had none. The executor demurred ; for 6 
that the plaintiff was under age, and the legacy was not payable 
till 21, and therefore no cauſe of, ſuit. But the demurrer was 
over-ruled. 

The teſtator being ſeiſed of a real eſtate, and poſſeſſed of a per- Harvey v. 
{onal eſtate, and having ſeveral children, deviſeth all his real and — Rs 

rſonal eſtate to his eldeſt fon, charging the ſame with 1000/. 41. 
2-piece to all his younger children, payable at their reſpective ages 
of 21; but in the will no notice is taken of maintenance for the 
younger children in the mean time. The younger children bring 
their bill, in order to recover intereſt, or ſome maintenance during 
their infancy. Upon which, the Maſter of the Rolls decreed, that 
the younger children ſhould recover maintenance. He obſerved, 
that theſe being veſted legacies, and no deviſe over, it would be 
extremely hard that the children ſhould ſtarve, when entitled to fo 
conſiderable legacies, for the ſake of their executors or admini- 
ſtrators, who in the caſe of their deaths would have the ſaid 
legacies : that in this caſe, the court would do, what in common 
preſumption the father (if living) would and ought to have done, 
which was, to provide neceflaries for his children : that a court of 
equity would make hard ſhifts for the proviſion of children; as 
where younger children were left deſtitute, and the eldeſt an infant, 
cquity would make ſuch a liberal allowance to the guardian of the 
eluoſt, as that he might thereout be enabled to maintain all the 
children; and for the ſame reaſon the court would likewiſe take a 
latitude in this caſe 3 that ſince intereſt was pretty much in the 
breaſt of the court, though the will were ſilent with regard to that, 
yet it ſhould be preſumed that the father, who gave theſe legacies, 
intended they ſhould carry intereſt, if the eſtate would bear it; for 
every one mult ſuppoſe it to have been the intention of the father, 
that his children ſhould not want bread during their infancy : that 
for this reaſon it had been held, that though a legacy were deviſed 
over in caſe of the legatee's dying before 21, yet the infant legatee 
ought to have intereſt allowed him during his infancy, in order for 
his maintenance; with this difference only, that where the eſtate 
las appeared to be ſmall, the court, in whoſe diſcretion it always 
lies to determine the quantum of intereſt, has ordered the lower 
intereſt : and it ſeemeth, that if one, not a parent, gives a legacy to 
an infant, payable at 21, without any deviſe over, and the infant 


has nothing elſe to ſubſiſt on; the court will order part of this 


legacy, in order to provide bread for the infant, to be paid pre- 
ſently, allowing intereſt for the ſame to the perſon paying it, out 
of the remaining principal; though this is done very ſparingly. 
Upon a bill for 100/. legacy given to a child, the defendant Barlow v. 
inſiſted upon an allowance of 16/. a- year, for keeping the legatee Co 1 
at ſchool. It was objected, that only the bare intereſt of the * * 
money ought to have been expended in his education, and not to 
have ſunk the principal, as in this caſe the defendant had done. 
But the Lord Keeper thought it fit and reaſonable to be allowed; 
and ſaid, the money laid out in the child's education was moſt 
advan- 
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Legacies, 


advantageous and beneficial for the infant, and therefore he ſhould 
make no ſcruple of breaking into the principal, where ſo ſmall x 
ſum was deviſed, that the intereſt thereof would not ſuffice to 
give the legatee a competent maintenance and education; but in 
caſe of a legacy of 1000/, or the like, there it might be reaſonable 
to reſtrain the maintenance to the intereſt of the money, 

But if the legacy is deviſed over, it feemeth to be otherwiſe; 
and that the court in ſuch caſe will not diminiſh the principal, but 
only allow the intereſt thereof to the firſt legatee, until the time 
that the legacy ſhall become payable. 

Brewin v. Brewin, E. 1702. 

Alſo a legacy in the hands of the father given to his children by 
a relation or other, ſhall not be diminiſhed by the father; becauſe 
he is obliged to maintain his own children: as in the caſe of Darley 
and Darley. A bill was brought by the plaintiff for two legacies 
of gol. each, left to himſelf and his filter under the will of their 
grandfather, and for the intereſt that had been made thereof. The 
ſiſter's legacy he claims by aſſignment from her. The defendant, 
being executor to the father, inſiſts he is not obliged to account to 
the plaintiff for principal or intereſt, one hundred and five pounds 
being expended for putting lim out apprentice, and much more 
than fifty pounds in the maintenance and clothing of the ſiſter, 
By the Lord Chancellour Hardwicke : where legacies are given to a 
child by a relation, a father cannot make uſe of ſuch legacy in 
maintenance of the child, but muit provide for him out of his own 
pocket; nor can he ſet him out in the world, or put him out an 
apprentice, or clerk, with the money ariling from the legacy; and 
if he does, he ſhall not be allowed it. And he ordered intereſt to 
be computed on the legacies given to the plaintilF and his ſiſter, 
from the time they reſpectively attained their ages of 21, at 5 per 
cent. and that what ſhould be ſound due for principal and interelt of 
theſe legacies be paid by the defendant to the plaintiff, he having 
admitted aflets of the father for that purpofe. 

T. C. by his will veſted his eſtates in truſtees, to pay certain 
annuities, and ſubject thereto, to pay the reſt and reſidue of the 
rents and profits, dividends and intereſts, for and towards the 
maintenance and education of all and every the child and children 
of his three daughters, (excepting ſuch of his grandſons as ſhould 
be in poſſeſſion of real eſtates before deviſed,) ſhare and ſhare alike, 
until the youngeſt of his ſaid grandchildren ſhould attain his or 
her age of 21 years; and in caſe of the death of any of his 
grandchildren (before the youngeſt ſhould have attained the age 
of 21 years) who ſhould have married, and have iſſue, the child 
or children ſhould be entitled to the ſhare of the parent ſo dying. 


Upon the hearing of the cauſe, Lord Chancellour refuſed to di- | 
rect the Maſter to conſider of a proper allowance for the mainte- | 


nance of the younger children of the teſtator's daughters hold- 
ing the reſidue of the rents, 7c. to be an accumulating fund for 
the benefit of the children, and to be paid to them, when the 
eſtate became diviſible z and that, until it appeared that the pa- 


rents were incapable of maintaining the children, he could not | 
order any part of the rents, Cc. of the eſtates to be ſo applict 
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ould It was afterwards moved, on the part of the defendants, that the 
all a minutes of the detree ſhould be amended by inſerting a reference 
* to the Maſter to conſider of a proper allowance to the parents for 
it in the maintenance of the children. It was ſtated that J. S. the 
able huſband of one of the daughters, had by her ſeven children, 
; whom, though without allowance, he might ſupport agreeably to 
fuk his own rank, he could not in proportion to the additional for- 


time 


tunes derived from the teſtator. That the rule was, that where- 
ever a maintenance was given by the will, the child ſhould have 
it, and a caſe was cited, where the direction was, that a ſum for 
maintenance ſhould be paid to the father; and Lord Thurlowe 


n by ordered a future maintenance to be allowed, and upon further 

auſe application, ordered a ſum to be paid for the maintenance of the 

ary children, prior to the firſt application. 'The Lord Chancellour 

1 {1id, the practice was, to refer it to the Maſter to inquire whe- 

= ther the parents were of ability to maintain the children; if not, 

a F then to report what would be a proper maintenance; and this 

10 practice did not vary where a maintenance was directly given 

8 the will, unleſs in caſes where it was given to the father, under 

unde which circumſtances it was a legacy to him. His Lordſhip there- 

* fore referred it to the Maſter to inquire into the ability of the pa- 

_ rents to maintain the children: and afterwards, upon petition, 

vous ſums were ordered to be allowed for the purpoſe to J. S., who 

1 was reported not of ability to maintain his children. But, 

5953 although the Maſter made the allowance from the date of the 

* 10 decree, the Lord Chancellour ordered it to the date of the report. 

, ** A grandfather, having given ſeveral legacies, bequeathed the Andrews v. 
Tm rehdue to his grandchildren at 21, and the produce, in the mean- K 
Ts while, to truſtees for their maintenance, and appointed four 122 
3 | truſtees, of whom the father was one, J. S., one of the truſtees, 

* lad expended 400 J. in the maintenance of the children, previous 

we '0 any report as to the ability of the parent to maintain them. 

3 4 The queſtion was, Whether he ſhould be allowed the ſum ſo ad- 

7 the ranced, and, whether oy maintenance ſhould be allowed the 

4 children before the report ? For the truſtees, it was inſiſted, that 

laren e words of the will were imperative upon the truſtees to allow 

Mould WY * antenance, and that this had been done in the caſe of Fitz- 

als. grald v. Carey, Mich. 1770. Lord Chancellour ſaid, although 

P41 where there has been a bigotted father, who would not educate 

of his the child in the proteſtant religion, the allowance has been made 

— to the truſtees, It was Contrary to all rules, that the intereſt, veſted 

chi WM” the children, ſhould be applied to their maintenance in the life- 

, Ying. ume of the parent: that this would amount to a gift to the parent 

Kg 4 0 ſo much as ſhould be neceſſary for the maintenance, and the 

ainte- | father being a truſtee can make no difference. He therefore or- 

a | dered the reference to be only as to the ability of the parent, and 
nd for what would be neceſſary for the future maintenance of the chil- 
en the | deren. But afterwards, by conſent of the children in England and 
he pa- Auult, their proportions were ordered to be paid. 
11d not Lord Clive deviſed a ſpecifick landed eſtate to truſtees for a Clive e. 
oplied. term of years, with remainder to his ſon Robert (his ſecond ſon) 8 


It for Rep. 146. 
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444 Legacies. 


for life, with remainders over. The truſts of the term were, to 
raiſe a maintenance till 21, then to pay him an annuity of 1000 
till he ſhould attain the age of 25 years, when the eſtate was to 
veſt in poſſeſhon, and to apply the ſavings, to form a perſonal 
fund for other purpoſes. He then gave his perſonal eſtate to 
truſtees; he gave to Robert and each of his younger ſons 30,0001, 
and to each of his daughters 20,000 /., at 25; in the meanwhile 
to raiſe maintenances till 21, and from thence to pay 1200 l. per 
annum to the boys till 25. Lady Clive filed a bill to have the two 
allowances for the ſecond ſon during his minority. Lord Chan- 
cellour There is not ſuſſicient in the will to extract any thing 
from it, but what is expreſſed. The truſt of the term is to raiſe 
maintenances, but there is a further intent to take the profits till 
25, and convert them into a perſonal fund ior other purpoſes, and 
to provide an annuity till that age. The perſonal eſtate is to be 
laid out in good ſecurities, and out of it he provides 30, ooo J. for 
Robert, he having then no other younger ſon : no intereſt is to be 
allowed, but a maintenance ; fo that Robert is, as to that mainte- 
nance, in contemplation, as well as the other younger ſons. The 
argument that he ſhall not have this, becauſe he has another pro- 
viſion, would apply equally to the annuities from 21 till 25, and 
no one could ſay he was not to have the two annuities. He has 
given more by way of maintenance to the ſon, to whom he has 
given a larger eſtate. It muſt be referred to the Maſter, what 
allowance ſhould be made, and the reſt muſt accumulate for ths 
uſe of Robert. | | 


(L) Of the Executor's Aſſent to a Legacy. 


Godolph, A Lthough the teſtator diſpoſes of goods and chattels, and ſums 
9s 17" N of money, to legatees, yet they all paſs to the executor, and 
3 he has them in nature of a truſtee, and he alone has a (a) title in 


(a) And law to them, and nothing paſſes to the legatee, nor can any le- 


— 4 1 gatee take any thing to him deviſed without the executor's aſſent; 
takes poſ- for were it otherwiſe, it might be in the power of a legatee to 


ſefſion of ſubject an executor to a devaſiavit, which would diſcourage al 


— al perſons from taking upon them the office of an executor. 
\ with- 


out the aſſent of the executor, he may have an action of treſpaſs againſt him. Dyer, 254. Keilw. 128. 


Of. E29. But this matter of aſſent is only (5) a perfecting act for the 


"gg ſecurity of the executor, for it is the will of the teſtator which 
Plow. 325. gives the intereſt to the legatee, and therefore the law does not 


(5) And is require any exact form in which it is to be made, Hence any 


like an *t- expreſſion or act done by the executor, which ſhews his con- 
tornment of 


3 tenant to currence or agreement to the thing deviſed, will amount to al 
the grant of aſſent. | 
a reverſion. 
March, 137.—And therefore a ſmall matter will amount to an aſſent. Vern. 90. 460. 2 Vent. 35% 
And which the legatee may compel the executor to do in the ſpiritual court. March, 127. 
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Legacies, 445 
As, if the executor ſays to the legatee, I wiſh you joy of the thing Plow. 53. 
deviſed to you, or I am content that you have it according to the will; ot "_ 
or, if one offers the executor money, or ſeems willing to pur- 2 
chaſe a horſe, Qc. deviſed to J. S., and the executor directs him 
to the legateez or, if the executor himſelf offers the legatee 
money for the horſe, Wc. theſe and the like acts amount to an 
aſſent. | 
Hence it hath been held, that if a ſpecifick legacy be deviſed, Hill. 5 Ann, 
as three gowns, &c., and the legatee take money in ſatisfaction rg 
of them, that this amounts, firſt to a conſent of the executor to * 
the legacy, or deviſe of them, and then it is a ſale of them by 
the legatec or deviſee to the executor for the money eo infant. 
And as an aſſent is but a perfecting act, the executor can- March, 136. 
not, after he has once given it, revoke the ſame; neither can it Sto. Jac. 


« " i . . „ 5 . 614 615. 
- given on (a) condition, or on any limitation or reſtriction what- , Vent. Th 
oever. 


(a) If the 


executor de- 
ner to the legatee the goods bequeathed to him, to re-deliver them to him again at ſuch a day, this is a 


good allent, and the words of re-delivery are void. Leon. 130, 31. 


If A. deviſe a term to B. for life, remainder to C., and the March, 136. 
executor aſſent to the deviſe to B., this will amount to an aſſent 8 Co. 96. 
to the deviſe over to C., and veſt the intereſt in him accordingly. 

If one is himſelf both executor and deviſee, and he enters gene- 10 Co. 47. 
rally, without claim or demonſtration of clection, he ſhall have rn _ 
the thing deviſed as executor, which is the firſt and general au- 4 


8 K Cro. Eli. 
thority, unleſs he elects to take it as deviſee. 223. 2 Co. 37. 


As, where a man, poſſeſſed of a long term for years, deviſed it Lev. 25. 
to his wife for life, remainder to truſtees for his ſon's life, &'c. 282 
and made his wife executrix; it was held, that the wife took ; 
the term wholly as executrix, in the firſt place, till ſhe agreed 
to the deviſe ; but it being proved that ſhe ſaid, he 2vould take the 
term according ta the 4will, it was held by the court to be a ſufficient 
aſlent, 

So in a like caſe, where the wife ſaid, hat the /on was to have Lev. 25. 
the eflate after her, and this was reſolved to be a ſufficient 
aſſent. 

An executor may aſſent before probate of the will, and if there 5 Co. 4 
be two or more executors, the aſſent of any one of them will be 2 * 

= 3 . 02. 

ſulſicient: alſo, it is ſaid, that an infant executor may aſſent, March, 136. 
eſpecially, if he be above the age of 17 years, &c. & wide 
tit. Executors and Adminiſtrators. 

If a man deviſe a term to a child in ventre ſa mere, provided it Comb. 437 
be a ſon, and if not a ſon, to J. S., and the child happen to be a — 
daughter, though the executor aſſents, yet the daughter cannot Pb! rept 
take, becauſe here is a condition precedent that never hap- ſpecial ver- 


0 and the executor's aſſent is not material where there is no d&. 
eviſe, 
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Legacies, 


(M) Legacies, in what Court, and how propetly 


recoverable. 


Fide tit. Ju- II is clearly agreed, that the eccleſiaſtical court having juriſ. 
— diction over all teſtamentary matters, they have, as incident 
Teckeſiaſti- thereto, conuſance of legacies, and that it is the only proper 
cal, and tit. court where legacies are to be ſued for and recovered, except in 
Execw9r* thoſe caſes where the courts of equity claim a concurrent juriſ- 
and Admint- ,.,. 1 

Kratos. diction with them. 

Dyer, 131. But this juriſdiction is confined to gifts of goods and chattels; 
Palm. 120. and therefore if a man, by will, gives lands to be ſold for pay. 
Cro. Jac. . . 3 
279. 364. ment of debts or legacies, theſe legacies cannot be ſued for in the 
Cro.Car. 16. eccleſiaſtical courts, but only in a court of equity; becauſe it is 
2 Roll. Abr, not a legacy merely of goods and chattels, but ariſes originally 


o- 1. 56. out of lands and tenements. 

Cro. Jac. But if a rent be deviſed out of a term for years, the eccleſi- 
279- aſtical courts may hold plea thereof; for the term for years being 
— png only a chattel, is teſtamentary, and conſequently the rent deviſed 
Sid. 279, thereout. 

Lev. 179. 2 Keb. 8. 

Yelv. 38. If the legatee takes 2 bond from the executor for payment of 
put; tl the legacy, and afterwards ſues him in the ſpiritual court for the 
wyn, anda legacy, a prohibition will be granted; for, by taking the obliga- 


probibition tion, the nature of the demand is changed, and it becomes a debt 
granted ac- or (a) duty recoverable in the temporal courts, 

cordingly. b 6 
(a) That by giving a bond fer payment of a legacy at a certain day, it thereby becomes a duty, and is 
not to be conſidered as a legacy. 2 Vern. 31.—— But by Juſtice Dodderidge, an obligation given for 
payment of a legacy des not totally deſtroy the nature thereof, but the legatce has it ſtill in his elec- 
tion either to lue for it in the temporal or eccleſiaſtical court. 2 Roll. Rep. 160. 


Sid. 45. Alſo, though the temporal courts do not directly take conuſance 


Raym- 23+ of legacies, ſo as to allow of an action for the recovery of them, 


That aſ- : : . 
Ge will yet may the executor make himſelf liable to an action at common 
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690. 


lie fora law, as by his promiſe of payment; in which caſe an afiumy/ 
| legacy uon will lie. tees ar 
1 Aa promiie 
| by an executor in conſideration of aſſets, was determined in Atkins v. Hill, Cowp. 284. Fawkes Court ; 
th n v. Saunders, I. 289. But theſe cales ſeem to be quite overturned by a ſubſequent caſe of Decks. Childre 
4. hy Strutt, 5 Term Rep. 690. It is true, that in this laſt caſe, it was ſtat*d that the executor made no ex. 80 
1 reſs promiſe to pay, whereas in the two former caſes an ac promiſe was admitted; yet the arguments «3 
1 of two of the three judges who decided the laſt caſe, proceed upon general grounds, and deny the juril- notwit] 
4,100 diction of the common law cou ts over the lubjz<Q of legacy, as well where there has been an expreſs, tion in 
3 * hi as where only an implied prumile. ] the pr 
1 2 Lev. 3. As, where in uit the plaintiff declared that J. S. deviſed | _—_ 
1x8 .. a legacy to him, and made the defendant executor, and the plaintiff wed 
* 1 » . * . . * . 2 
1 and Reyner, intending to ſue him for the legacy, the defendant, in conſideration Aug 
4 Sel. Caf, of forbearance, promiſed to pay him; the defendant pleadd d 
1 Evid. 59. divers bonds and judgments, and nul afſets ultra; upon which the n theſe 
1 11 Mod. 92 Ar . 0 . for 8 
3 pl. x5. See Plaintiff demurred, and had judgment without argument; er a * 
1 2 Buin's it is not material whether he had aſſets or no, for he is charged = ley 
1 Eccleſ. Lau, upon his own promiſe, in conſideration of forbearance, and à $t tl 


forbearance of ſuit for a legacy is a ſufficient conſideration. 
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Legacies, 447. 


And although the ſpiritual court, having juriſdiction of wills Roll. Abr. 
and teſtaments, have, as incident thereto, juriſdiction of legacies, 293, 205. 


1 3 2 Hob. . 
yet, if a temporal matter be pleaded in bar of an eccleſiaſtical de- 32 aro 


mand, they muſt proceed in the eccleſiaſtical court according to the Hetley, $7. 
common law, otherwiſe they will be prohibited. 2 
Therefore, if payment be pleaded in bar of a legacy, and there Cro. Elie. 


de but one witnels, which the eccleſiaſtical court will not admit, 38. 666. 
. * o Show. 152, 
becauſe their law requires two. witneſſes, there, the temporal 


courts will prohibit them, becauſe it is a matter temporal that Vent. 291. 


bars the eceleſiaſtical demand. Richardſon 


and Deſbor- 
tou, adjudged. 3 Mod. 283. Ld, Raym. 220. 346. 2 Ld. Raym. 1161. 1172. 1217. 2 Salk. 547. 


pl. 1. Shotter and Friend, adjudged. Carth. 142. S. C. adjudged. But it is not ſufficient ground 
tor a prohibition :o ſuggeſt that the ſpiritual court objected to the credibility of a witneſs, nor to ſuggeſt 
that the plaintiff had only one witneſs to prove the fact, unleſs the party allege that he offered ſuch 
proof, and it was zefuled for inſufficiency. Carth. 143, 144+ 


It is holden by my Lord Chief Juſtice Holt, that a deviſee may 2 Salk. 478. 
maintain an aCtion at common law againſt a tertenant for a le- wy 
eacy deviſed out of land; for where a ſtatute, as the ſtatute of 8 p. = 
wills, gives a right, the party, by conſequence, ſhall have an Hon, ane 
z it. | 279. S. P. 
action at law to recover it per Twiſden, Juſtice. n 14. Raju. 95. 


[But the uſual remedy in ſuch like caſes is in equity. 3 Salle. 223. 

It is ſaid, that where the eccleſiaſtical court, and a court of Toth. 114. 
equity have a concurrent juriſdiction, whichever is firſt poſſeſſed of Pr. Ch. 548. 
the cauſe has a right to proceed; and the ſame of all other courts. * 2 
However, where the huſband hath ſued in the ſpiritual court 
for a legacy given to the wife, the court of Chancery hath granted 
an injunction to ſtay proceedings; becaule the ſpiritual court can- 
not dompel him to make a ſettlement upon her. 

50, where a perſonal legacy was given to an infant; it was 1 Vern, 26. 
bollen, that the ſame is more properly cognizable in Chancery 
than in the ecclefiaſtical court; and if the matter had proceeded 
o ſentence in the eccleſiaſtical court, yet it was proper to come into 
Chancery for the executor's indemnity; for in the Chancery, lega- 
tees are to give ſecurity for the money, but not in the ſpiritual 
court; and the Chancery will fee the money put out for the 
children. 

So, where there is a truſt, or any thing in the nature of a truſt, 1 Atl. 491. 
notwithſtanding the eccleſiaſtical court hath an original juriſdic- 
ton in legacies, yet the Chancery will grant an injunction to ſtay 
the proceedings in the eccleſiaſtical court, truſts being properly 
cognizable only in equity. And an executor being in equity con- 1 P. Wm, 
bdered as a truſtee for the legatee, with reſpect to his legacy; and 575: 54+ 
3 truſt-e, in certain caſes for the next of kin, as to the undiſ- 
poſed ſurplus; hence the true ground of equitable juriſdiction 
ll theſe caſes. 

So, where a will is ſuppreſſed or deſtroyed, the ſuit for a per- 3 Atl. 361. 
fonal legacy may be in equity in the firſt inſtance, without reſort- 
ing to the ſpiritual court; otherwiſe it would put the plaintiff 

upon 
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1 Roll. 
Abt. 9 1 LD 


x Ch. Ca. 
121. 


Swinb. A. 
40. Law 


of Ex. 187. 


Pr. Ch. 71. 


2 Roll. 


Abt. 285. 


1 Atk, 505, 


Strange v. 


Harris, 
3 Br, Ch. 


Rep. 365. 


Legacies, 


upon great difficulties : for in the ſpiritual court, the plaintiff muſt 


prove it a will in writing, and muſt likewiſe prove the contents in 
the very words, and muſt alſo prove the whole will, though the 
remainder of it doth not at all belong to, or regard his legacy; 
which the temporal courts do not put a perſon -upon doing, 
Much more, when the legacy is charged both upon perſonal and 
real eſtate; for as to the real eſtate, there is no occaſion to reſort 
to the eccleſiaſtical court at all. 5 

Legacies may be recovered in the ſpiritual court againſt an ad. 
miniſtrator with the ill annexed, or againſt an executor of his own 
Wrong. : 

An executor may in ſome caſes be compelled to give ſecurity 
to pay a legacy; as, where 1000 J. were deviſed to a perſon, to be 
paid at the age of 21 years ; upon a bill exhibited againſt the exe. 
cutors, ſuggeſting a devaſiavit, and praying that he might gire 
ſecurity to pay the legacy when due, it was decreed accord- 
ingly. | g 

25 teſtator deviſed 800 /. to an infant, to be paid by the exe. 
cutor when the infant ſhould attain the age of 21 years. The 
infant by his guardian exhibited a bill, that the executor might 
give ſecurity for the payment of the money, It was decreed ac- 
cordingly. 

A teſtator bequeaths his perſonal eſtate to his wife for life, 
and that ſhe ſhould leave at her death to be equally diſtributed 
between her kindred and his own. If the eſtate be ſo ſmall, that 
ſhe cannot live upon it without ſpending the ſtock, it ſeems, ſhe 
ſhall not be obliged to give ſecurity ; otherwiſe, ſhe ſhall. 

If a perſon poſſeſſed of a leaſe for years, deviſe that his executor 


out of the profits thereof ſhall pay to every one of his daughters 3 
201. at their full age, the executor may be ſued in the ſpiritual 
court to put in ſurety to pay the legacies, and no prohibition 4. 
ſhall be granted; for this is to iſſue out of a chattel. | 

But where 500/. were given to the grand-daughter to be paid 5 
at 21, or marriage; and if ſhe died before either of thoſe contin- 
gencies happened, then to go over to another; it was faid by (B) \ 
Lord Hardwicke, as the legacy was deviſed over, nothing veſted 
in the grand-daughter till one of the contingencies ſhould hap- t. 
pen; and therefore ſhe was not entitled to have the legac 4 


ſecured. | : 

The court of Chancery will now, immediately upon the coming 0 1 
in of the executor's anſwer, order ſo much as he admits to hate 
in his hands of the teſtator's property to be paid into the Bank. 
It was formerly thought neceſſary for the plaintiff to ſhew that the 
executor had abuſed his truſt, or that the fund was in danger from 
the inſolyent circumſtances of the executor, ] (A) 


I, ] 


tb haye b 


—_— 


| II 


449 J 


Libel, 


\ Libel is (a) defined a malicious defamation, expreſſed either Hawk. P.C. 
in printing or writing, or by ſigns, pictures, &'c. tending © 73: 9 7- 
either to blacken the memory of one who is dead (5), or the repu- kn. 


12 Mod, 
tation of one who is alive, and thereby expoſing him to public 227. L. 
hatred, contempt, and ridicule. 138 
Sat. 149.155. () It is termed Libellus famoſus ſeu infamatoria ſcriptura, and from its pernicious tendency 
has been held a publick offence at the common law ; for men not being able to bear the having their errors 
expoſed to publick view, were found by experience to revenge themſelves on thoſe who made ſport with 
their reputations 3 from whence aroſe duels and breaches of the peace; and hence written ſcandal has 
keen held in the greateſt deteſtation, and has received the utmoſt diſcouragement in the courts of juſtice. 
Lamb. Sax. Law, 64. Btact. lib. 3. c. 36. z Inſt. 174. 5 Co. 125. [2 Stra. 79t. (5) But an 
indictment for a libel reflecting on the memory of a deceaſed perſon cannot be ſupported; it ſtate 
that it was done With a deſign to bring contempt on his family, or to ſtir up the hatred of the king's 


lodjects againtt his relations, and to induce them to break the peace in vindicating the honour of the 
family. Rex v. Topham, 4 Term Rep. 126: ] 


But for the better underſtanding the nature of this offence, I 
mall conſider, 


(A) What ſhall be ſaid a Libel : And hetein; 
1. How far it is neceſſary that it ſnould be in Writing. | 
2, What Degree of Defamation will amount to a Libel. 


3. What Certainty in the Matter and Application will make 
it a Libel. 


4. Whether any Proceedings in a Court of Juſtice will 
| amount to a Libel. 

be paid 5. Whether any Thing of this Kind can be juſtified; 

contm - : 

aa © Wo hall be faid a Libeller: And herein, 


id hap- 1. Who ſhall be ſaid the Authot or Compoſer of a Libel. 

e legzef 2, Who the Publiſher. 

xr (C) The Offenders how puniſhed, 
he Bank 

that the —— 

1ger from 


(A) What ſhall be ſaid a: Libel : And herein, 

1. How far it is neceſſary that it ſliould be in Writing. 

T HIS ſpecies of defamation is uſually termed oritten ſcandal, 5 Co. 1250 
and hereby receives an aggravation, in that it is preſumed 74: Run. 


- 6. 
v have been entered upon with coolneſs and dgliberation, and to 12 Mod. 
Vor. IV, Gx; | continue 2193. 
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5 Co. 125. 
Skin 123. 
pl. 2. 


Raym. 437. 


Libel, 


continue longer, and propagate wider and farther than any other 
ſcandal. 

Bur it is clearly agreed, that not only written or printed ſcandal 
comes within the notion of a libel, but it may be alſo applied to 
any defamation whatſoever, expreſſed either by ſigns or pictures; 


3 Keb. 378. as, by fixing up a gallows at a man's door, or elſewhere ; or by 


Hawk, P.C. 


painting him in a ſhameful and ignominious manner, as, by expoſing 
a man and his wife by a ſkimmington or riding, though a fpecial 
cuſtom is alleged for ſuch practice, 

And fince the chief cauſe for which the law ſo ſeverely puniſhes 


c. 73. $3+ all offences of this nature, is the direct teadency of them to a breach 


of the publick peace, by provoking the parties injured, and their 
friends and families, to acts of revenge, which it would be impoſlible 
to reſtrain by the ſevereſt laws, were there no redreſs from publick 
juſtice ſor injuries of this kind, which, of all others, are molt 
ſenſibly felt; and ſince the plain meaning of ſuch ſcandal, as is 
expreſſed by ſigns or pictures, is as obvious to common ſenſe, and 
as eaſily underſtood by every common capacity, and altogether az 
provoking, as that which is expreſſed by writing or printing, why 
ſhould it not be equally criminal? 


2. What Degree of Defamation will amount to a Libel. 


c 123. As every perſon deſires to appear agreeable in liſe, and muſt be 
Keb. 293- highly provoked by ſuch ridiculous reprefentations of him, as tend 
Moor, 627. 3 8 . 
Roll. Abf. to leſſen him in the eſteem of the world, and take away his repv- 
37. tation, which, to ſome men, is more dear than life itſelf: hence 
(9), _ it hath been held, that not only charges of a flagrant nature, and 
8 * which reflect a moral turpitude on the party, are libellous, but 
Rinks of alſo ſuch as ſet him in a ſcurrilous, ignominious light (a); for 
brimſtone. theſe equally create ill blood, and provoke the parties to acts of 
Manſley, revenge, and breaches of the peace. 


2 Wilſ. 403. So, where the mayor of Northampton ſeut the Lord Halifax a licence for keeping 1 
publick-houſe. 1 Str. 422. 


Hard. 470. 


Hence it hath been held, that words, though not ſcandalous in 


Skin. 123+ themſelves, yet if publiſhed in writing, and tending in any degree 


pl. 2» 
ſz Wilſ. 


403. 


to the diſcredit of a man, are libellous, whether ſuch words de- 
fame private perſons only, or perſons employed in a publick cap+ 
city, in which latter caſe they are ſaid to receive an aggravation, 2 


3 Cv. 125. they tend to ſcandalize the government, by reflecting on thoſe 


* Roll. 
Kep 80. 
Hawk. P. 


who are intruſted with the adminiſtration of publick affairs, which 
c. doth not only endanger the publick peace, as all other libels do, 


. 73. $7. by ſtirring up the parties immediately concerned in it to acts 0 


Iid, 219. 


— wy — 3 ſermon, wherein he deſired him to take notice, that offences paſſed 
Th: King now without control from the civil magiſtrate, and to quicken 


the civil magiſtrate to do his duty, &c. this was held to be 2 


übel, though no magiſtrates in particular were mentiones ag 
| | thou 


v. Py. 


_ 


revenge, but alſo have a direct tendency to breed in the people 


a diſlike of their governors, and incline them to faction and 


ſedition. 


As, where a perſon delivered a ticket up to the miniſter after 


nation, 
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Libel. 
though it was not averred that the magiſtrates ſuffered thoſe vices 
knowingly. 

A., a gunſtiith, publiſhed an advertiſement in a common newſ- 
paper, that he had invented a ſhort kind of gun, that ſhot as far as 
others of a longer ſize, and that he was made gunſmith to the 
Prince of Wales; and B., another gunſmith, counter-advertiſed, 
That whereas, &c. reciting the former paragraph, he defired all 
gentlemen to be cautious, for that the ſaid A. durſt not engage with any 
arti/t in town, nor ever did make ſuch an experiment, except out of a 
leather gun, as any gentleman might be ſatisfied at the Croſs-Guns in 
Long-Acre, the ſaid B.'s houſe. And the court held, that though 
B. or any other of the trade might counter-advertiſe what wag 
publiſhed of A., yet that that ſhould have been done without any 
general reflections on him in the way of his buſineſs ; that the ad- 
rice to all gentlemen to be cautious, was a reflection on his honeſty, 
2s if he would deceive the world by a fictitious advertiſement, and 
the allegation. that he would not engage with an artiſt, was ſetting 
him below the reſt of his trade, and calling him a bungler in ge- 
neral terms, and not relative to the precedent matter; and that 
the words, except out of a leather gun, was charging him with a lie, 
the word gun being vulgarly uſed for a lie, and gunner for a liar z 
and that therefore theſe words were libellous, and gave judgment 
accordingly z and herein the court held, that words, though not 
ſcandalous in themſelves, yet being publiſhed in writing, and 
tending any way to the party's diſcredit, were aCtionable ; and 
that all words were to be conſtrued ſecundum ſubjeftem materiam, 
and to be underſtood by the court in the ſame ſenſe that others do. 

An order was made by a corporation, and entered in their 
books, ſtating that A. B. (againſt whom a jury had found a ver- 
dict with large damages, in an action for a malicious proſecution 
or perjury, which verdict had been confirmed in C. B.) was actu- 
ated by motives of publick juſtice, &c. in preferring the indict- 
ment. This was adjudged to be a libel reflecting on the admi- 
niſtration of juſtice, for which an information was granted againſt 
the members who made the order.) 

But though every ſpecies and degree of calumny and detraction 
of this kind are deemed odious in the eye of the law, and puniſh- 
ale either by civil action or criminal proſecution, in moſt caſes, 
it the election of the party injured ; yet the court of King's Bench, 
whoſe juriſdiction herein is founded upon the neceſſity of prevent- 
ng quarrels and ill blood, and which deals with this offence as of 
Gngerous conſequence to, and deſtructive of, the peace of the 
nation, always exerciſes a diſcretionary power in granting an in- 
lormation for an offence of this nature, and will, in many caſes, 
Kave the party to his ordinary remedy; as, where the application 
made (a) after a great length of time: ſo (5), where the matter 
Omplained of as a libel happens to be true: ſo (c), where the 
granting the information would be a diſcouragement to learned 
mquries; or, (d) where the matter complained of was intended 
or relormation, not defamation. 


berg recent, an information would have been granted. (5) As, in the caſe of an pothecary, 
Gz 2 
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Paſch, 

4 Geo. 2. 

in B. R. 
Harman v. 
Delaney. 
Barnard. 

K. B. 289. 
Fitzgib. 121. 
2 Stra. 898. 
8. C. 


Rex v. 
Watſon 4 : 
2 Term 
Rep. 199+» 


(a) As, in 
the caſe of 
the King Vs 
Knight, 
Trin. 98.2. 
in B. R. 
where the 
party, after 
t V terms, 
three ſeſ- 
ſions, and 
one aſſizes, 
applied, the 
court re- 
fuſed to 
grant an ĩn- 
formation; 
though it 
was agreed, 
had the ap- 
plication 
who perſon- 
ated 
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' tted Dr. Crow, wrote in his name, and took a fee, which being publiſhed in a publick advertiſement, 4 


motion was made for an information againſt the publiſher ; but the truth of what was advertiſed being 
made out, the court leſt the proſecutor to his ordinary remedy. Hil. 1 G. 1. The King v. Bickerſton. 
Str. 498. Andr. 290. Barnard. K. B. 13. [Where the libel contains pointed charges, which, if 
falſe, may be denied by the party complaining, an information will not be granted, unleſs the party 
complaining denies ſuch pointed charges on oath. Rex v. Miles, Dougl. 284. Rex v. Haſwell, Id. 387. 
But an exculpatory affidavit is not neceſſary, where the party libelled is abroad, at a great diſtance, or the 
ſubject- matter of the charge is general imputation, or an accuſation of criminal language holden in par. 
liament, See the lait caſe.] (c) As, for the publiſhing in a newſpaper, that Ward's pill and drop hat 
done great miſchief in twelve different caſes, and that they were a compound of poiſon and antimony, 
&c. 8 G. 2. The King v. Roberts. (d) As, where a perſon in a private letter to the party expoſtulates 
with him about ſome vices, of which he apprehends him guilty, and defires him to refrain from 
them; or where a perſon ſends ſuch letter to a father, in relation to ſome - faults of his children; 
which are ſaid to be not at all libellous, being acts of friendſhip, not deſigned for defamation, but 
reformation. 2 Brownl. 151, 152. 2 Burn's Eccleſ. Law, 779. But fuch matters publiſhed in z 
newſpaper, though the pretence be reformation, are, it ſeems, libellous, as was agreed 9 G. 2. The King 
v. Knight. 


The King So, where a man advertiſed in a publick newſpaper, that his 
aig wife had eloped from him, and cautioned all perſons from truſting 
5 B. R. her; an information for a libel being moved for, it was denied, be- 


(Rex 229. Cauſe it was the only way the huſband could take to ſecure himſell. 
ex v. * 


Maſters, Say. Rep. 122. S. P.] 


The King 80, where it was advertiſed in one of the daily papers, that 
e Lady Mordington kept an aſſembly in Moorfields, and it being 
3 Geo 2. Counter-advertiſed, by my lord's order, that the perſon calling 
in B. R. herſelf Lady Mordington was an impoſtrix, and that there was no 
ſuch perſon, except his wife, who always lived with him; the 
court refuſed to grant an information ; for though ſhe be calledan 
impoſtrix, yet that relates to her as aſſuming the title of Lady 
Mordington, which ſhe is alleged not to have any right to; and 
therefore, in this reſpect, ſhe may well be called an impoſtrix. 
Ihe King A writing was directed to General J/ills, and the four prinei- 
.. pal officers of the guards, to be preſented to his majeſty for re- 
in B. R dreſs: the paper contained the defendant's caſe, that he furniſhed 
Andr. :29. the guard at Whitehall! with fire and candle, for which the govern- 
ment owed him 350 /., that he obtained a warrant for his money, 
and Captain Carr (the proſecutor) told him, that if he would al- 
lign the warrant, he would procure him the money : the warrant 
was aſſigned, and the money paid to Carr, who refuſed paying it 
to the defendant : and the queſtion was, if an information ſhould 
be granted ? And the court held it no libel, but a repreſentation 
of an injury, drawn up in a proper way for redreſs, without any 
intention to aſperſe the proſecutor ; and though there be a ſug: 
geſtion of a fraud, yet that is no more than what is in every bill 
in Chancery, which was never held libellous, if relative to the 


ſubject-matter. 
Cre. ac. Here it may be proper to inſert the remarkable caſe of Parſon 
91. Prick, who in a ſermon recited a ſtory out of Fox's Mar 


that one Greenwood, being a perjured perſon, and a great periecutoh 
had great plagues inflited on him, and was killed by the hand © 
God whereas in truth he was never ſo plagued, and was himſe 

preſent at that ſermon; and he thereupon brought his action upon 
the caſe, for calling him a perjured perſon; and the defendant 
pleaded not guilty. And this matter being diſcloſed upon _ - 
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Libel, 


dence, Wray, Chief Juſtice, delivered the law to the jury, that it 
being delivered but as a ſtory, and not with any malice or inten- | 
tion to ſlander any perſon, he was not guilty of the words mali- T. If the 


g ſt 4 
ciouſly, and ſo was found not guilty *, 36 obs 6 
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3. What Certainty in the Matter and Application will make it a 
| ibel, 


It ſeems to be now agreed, that not only ſcandal expreſſed in 
an open and direct manner, but alſo ſuch as is expreſſed in alle- 
gory and (a) irony amounts to a libel z and that the judges are to (a) 11 Mod, 
underſtand it in the ſame manner as others do, without any 8. pl. 5. 


{ | Sec 4 Read. 
ſtrained endeavours to find out loop-holes, or to palliate the of- —. — 


| fence, which in ſome meaſure would be to encourage ſcandal z as 151. 


4 , . Barnard, 
where a writing in a taunting manner, reckoning up ſeveral acts g. oth 


of publick charity done by one, ſays, Yeu 4vill not play the Jew, nor 2 Sec. batt 
the hypocrite, and ſo goes on, in a ſtrain of ridicule, to inſinuate, 30. 5 Co. 
that what he did was owing to his vain-glory ; or where a writing 18 — 
pretending to recommend to one the characters of ſeveral great men de as mts 
for his imitation, inſtead of taking notice of what they are generally deſcriptions 
eteemed famous for, pitched on ſuch qualities as their enemies ond 
charge them with the want of; as by propoſing ſuch a one to be in expreſs 
imitated for his courage, who is known to be a great ſtateſman, terms. 

but no ſoldier; and another to be imitated for his learning, who ys 1 
1s known to be a great general, but no ſcholar, Sc. which kind Hawk. F. c. 
of writing is as well underſtood to mean only to upbraid the par- 73. 94 
ties with the want of theſe qualities, as if it had directly and ex- 

preſsly done ſo. 

And from the ſame foundation it hath alſo been reſolved, that Hawk. P.C, 
adefamatory writing expreſling only one or two letters of a name 7TH 
in ſuch a manner that from what goes before, and follows after, + and on 
It muſt needs be underſtood * to fignify ſuch a perſon in the plain, application 
ovious, and natural conſtruction of the whole, and would be fr 0 -o- 
perfect nonſenſe if ſtrained to any other meaning, is as properly ſome friend 
r libel as if it had expreſſed the whole name at large; for it to che pariy 
brings the utmoſt contempt upon the law, to ſuffer its juſtice ing Roald, 
ts be eluded by ſuch trifling evaſions; and it is a ridiculous by affidavit, 
wlurdity to ſay, that a writing which is underſtood by every — 
tie meaneſt capacity, cannot poſſibly be underſtood by a judge the liel, 


ac Jury. and underſtanding and believing it to mean che party, 


Put it is ſaid, that no writing whatſoever is to be eſteemed a Hawk. P. C. 


lbel, unleſs it reflect upon ſome particular perſon ; and that a Ude f 


Witing full of obſcene ribaldry (5), without any kind of reflection this is not 
an any one, is not puniſhable at all by any proſecution at com- law : ob- 
non law; but the author may be bound to his good behaviour, as 3 
eandalous perſon of evil fame. 


able as libels, _ 
lex v, Curl, 2 Str. 788. Rex v. Wilkes, 4 Burt. 2527. So, books refleQing upon chriſtianity, | 
v. Woolſton, 2 Str. 834. Fitzg. 64. 


: So, a treatiſe on hereditary right was holden to be a libel, 
ugh it contained no reſſection on any part of thy then government. Reg. v. Bedford, Gilb, Rep. 
5. 297. 11 St. Tr. 121] | | 4 


But 


Gg3 
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Poph. 252, But a ſcandal publiſhed of three or four, or any one or two of 

— rr them, is puniſhable, at the complaint of one or more, or all of 
3 : 5 

2 Burr. 984.] them. : 

3 Mos. 6zy. The defendant was charged in an information with writing a 

The King | 


„e libel againſt the Proteſtant religion and biſhops, innuendo the 
12 Mod, biſhops of England, he was found guilty z and in arreſt of judg- 
139. 1d. ment it was offered, that the biſhops libelled were not e 
Reym. 879+ biſhops, nor could the innuendo ſupport ſuch conſtruction; but the 
court took upon them to underſtand the libel in that ſenſe, and 
over-ruled the exception. A 
The King An information was prayed for publiſhing a paper containing an 
x. >borne» account of a murder on a Jeiſb woman and her child, by cer- 
rin. 5 0. 2. . e 
in B. A. tain Jes lately arrived from Portugal, and living near Bread-ſtreet, 
Seſ. Caſ. becauſe the child was begotten by a Chriſtian; and the affidavit 
_ * ſet forth, that ſeveral perſons mentioned therein, who were re- 
138. 166. cently arrived from Portugal, and lived in Bread-ftreet, were at- 
Kel. 230. tacked by multitudes in ſeveral parts of the city, barbarouſſy 
pl. 183. treated, and threatened with death, in caſe they were found 
abroad any more: it was objected, that no information could be 
granted in this caſe, becauſe it did not appear who in particular 
the perſons reflected on were; and for this was cited The King 
(a) 3 Salk. verſus (a) Orme, Trin. 11 V. 3., where an indictment was exhi- 
5 bited for a libel called The Ladies Invention, and alleged to be to 
486. Liba the ſcandal of ſeveral ladies unknown; and after verdict for the 
ſpe bay, king, judgment was arreſted, becauſe it did not appear who the 
13 perſons reflected on were. Sed per Cur. Admitting that an inform- 
29. pl. 33. ation for a libel may be improper, yet the publication of this pa- 
per is deſeryedly puniſhable in an information for a miſdemeanor, 
and that of the higheſt kind ; ſuch ſort of advertiſements necel- 
ſarily tending to raiſe tumults and diſorders among the people, and 


inflame them with an univerſal ſpirit of barbarity againſt a whole 

body of men, as if guilty of crimes ſcarcely practicable, and 
[(3) As te Wholly incredible; and in this caſe was cited the caſe of T he King 
and Franklin, where, though only the word Miniſters was uſed in 
the libel, yet, by ſuitable averments (5) in the information, and 
ments, ſee proof made of them to the jury, they found thoſe miniſters to 
be miniſters of ſtate to his preſent majeſty, and the defendant } 


th- manner 
of making 
the aver 


Rex Vs 
Horne, 


Cowp. 672.] guilty. 


4. Whether any Proceedings in a Court of Juſtice will amount ta 


a Libel. | 


Dyer, 288. 
2 Inſt. 228. 


2 Bull 29. it would be a great diſcouragement to ſuitors to ſubject them to 
Godb. 340. publick proſecutions, in reſpect of their applications to a court of | 


Palm. 14 


1883. >” Jultice; and the chief intention of the law in prohibiting perſons q 
to revenge themſelves by libels, or any other private manner, 1 to 
Hawk. l. C. reſtrain them from endeavouring to make themſelves their own 
85 73. 98. judges, and to oblige them to refer the deciſion of their grievances 


Vent. 23. 


to thoſe whom the law has appointed to determine them. 


It ſeems to be clearly agreed, that no proceeding in à regulat | 
vel 23% courſe of juſtice will make the complaint amount to a libel; for | 
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Therefore it hath been reſolved, that no falſe or ſcandalous (2) : Lev. 
matter contained in (a) a petition to a committee of parliament, 83 
or in (5) articles of the peace exhibited to juſtices of peace, are 2 Keb. 832. 
libellous. (5) 4 Co. 14. 1 Hawk. P. C. c. 73. 4 $. 
[So, where a charge was, that the defendant in a certain affi- AMey v. 
davit before the court, had ſaid that the plaintiff in a former 3 4 
zfdavit againſt the defendant had ſworn falſely; the court held, 31ÿ. x 
that this was not libellous; for in every diſpute in a court of 
juſtice, where one by affidavit charges a thing, and the other de- 
nies it, the charges muſt be contradictory, and there muſt be 
affirmation of falſehood ; this therefore being neceſſary in the 
courſe of legal proceeding, no action will lie for it.) | 
Alſo, it is held, that no preſentment of a grand jury can be a Moor, 629. 
livel, not only becauſe perſons who are ſuppoſed to be returned gee; a 
without their own ſeeking, and are ſworn to act impartially, ſhall © 7* 
be preſumed to have proper evidence for what they do, but alſo 
becauſe it would be of the utmoſt ill conſequence any way to 
liſcourage them from making their inquiries with that freedom 
and readineſs which the publick good requires, | 
Alſo, it is holden by ſome, that no want of juriſdiction in the 2 Keb. 342, 
court to which ſuch a complaint ſhall be exhibited will make it a 2 c 
livel; becauſe the miſtake of the court is not imputable to the „. 73. $2. 
party, but his counſe]. But herein it is ſaid by Hawkins, that if 
it ſhall manifeſtly appear from the whole circumſtances of the 
caſe, that a proſecution is entirely falſe, malicious, and ground- 
lels, and commenced not with a deſign to go through with it, but 
only ro expoſe the defendant's character, under the ſhew of a 
legal proceeding, there can be no reaſon why ſuch mockery of 
publick juſtice thould not rather aggravate the offence than make 
it ceaſe to be one, and make ſuch ſcandal a good ground of an 
nd1&ment at the ſuit of the king, as it makes the malice of their 
proceeding a good foundation of an action on the caſe at the 
ſuit of the party, whether the court had a juriſdiction of the cauſg 


or not. 


5. Whether any Thing of this Kind can be juſtified. 


It ſcems to be clearly agreed, that in an indictment or criminal 5 Co. 125, 
prolecution for a libel the party cannot juſtify that the contents — - 
tnereof are true, or that the perſon upon whom it is made had a 2 
bad reputation; ſince the greater appearance there is of truth in c. 23. $6. 
any malicious invective, ſo much the more provoking it is; for, 
as my Lord Coke obſerves, in a ſettled tate of government the 
party grieved ought to complain for every injury done him, in the 
aiinary courſe of law, and not by any means to revenge himſelf 
by the odious courſe of libelling or otherwiſe. 

Alſopit ſeems now ſettled, that no ſcandal in writing is any The King v. 
more juſtifiable in a civil action brought by the party to vindicate * 
che injury done him, than in an indictment or information at the 3 Geo. 2. 
ſuit of the crown; ſor though in actions for words, the law, in B. R. 
trough compaſſion, admits the truth of the charge to be pleaded 2 
a juſtification, yet this tenderneſs of the law is not to be ex- caſe for pub- 


6g 4 tended 
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| liſhigga * tended to written ſcandal, in which the author acts with more 
libel on Mr. coolneſs; and deliberation gives the ſcandal a more durable ſtamp, 
— 2 and propagates it wider and farther; whereas in words men often 
Warwick. in a heat and paſſion ſay things which they are afterwards aſhamed 
Sur. 493 of, and though they ſeem to act with deliberation, yet the ſcandal 
ek ſooner dies away, and is forgotten; and there ore from the 
greater degree of miſchief and malice attending the one than 
the other, though the law allows the party to juſtify in an action 
for words, yet it doth not for written ſcandal; from whence it 
follows, that the only favour truth affords in ſuch a caſe is, that 
it may be ſhewn in mitigation of damages in an action, and of 


the fine upon an indictment or an information. 


3 Wooddef, [However, it is advanced in a very uſeful compilation (a), that 
x50. the defendant may juſtify in an action for a libel, as in a common 
45 15 ; action of ſlander. And with reſpect to libels charging a man 
where with an indiCtable offence, it ſeems now the prevailing doctrine, 
z Sund, that the defendant may plead in bar the truth of the defamatory 
py ing s paper: ſuch a plea was allowed on demurrer (5) in the Common 
807. are Pleas; and the cauſe being removed into the King's Bench, that 


—_; but court reverſed indeed the former judgment, on account of the 
juſtifications plea's being too general and indiſcriminate z but no notice appears 


rather from to have been taken of the queſtion at large, except that one of 


8 the learned judges remarked, that * if the plaintiff had been a 


truth, of the *© common {windler, (as alleged,) the defendant ought to have 


ſuppoſed © indicted him; but he had no right to libel him in that way;” 
ED. which may be thought to give ſome countenance to what now per- 


parliament- haps may be called the old opinion. Still a libel may be very 
ary, and the ſcandalous, and very pernicious in its effects, without charging 


other au- the party libelled with an indictable offence. In that caſe, faith, | 


— a very ſenſible writer, as I know of no determination, that the 
Sor in the truth of the libel may be pleaded in juſtification, I am at liberty 

1 to obſerve, the prevalence of ſuch an opinion would not be very 

which was ſeaſonable, nor very conducive to the peace and welfare of 

an action of ſociety. ! 

ſcandalum 


magnatum on the ſtatute, the plea was 2 relation of circumſtances to extenuate and explain the ſcandal, 
which is conſidered as a very diſtin defence from alleging the truth of it. Poph. 67. 69. 2 Mod. 
166. 1 Freem. 223. (65) J Anſon v. Stewart, 1 Term Rep. 748. 


In an indictment or information for a libel, where iſſue is joined 
on not guilty, the ſtatute of 32 G. 3. c. 60. declares and enacts, 
that the jurors may give a general verdict on the whole matter, 
and the judge ſhall not require them to find the defendant guilty, 
merely on the proof of publiſhing, and on the ſenſe aſcribed to the 
ſuppoſed libel in ſuch complaint or information. But the ſtatute 


does not expreſs that the truth of the ſcandal ſhall be a defence, | 


and is wholly ſilent as to actions of ſcandalum magnatum, or for 
2 libel, | | 
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(B) Who ſhall be ſaid a Libeller: And herein, 
1. Who ſhall be ſaid the Author or Compoſer of a Libel. 


JT has been already obſerved, that a libel may be expreſſed not 

only by printing or writing, but alſo by ſigns or pictures; but 
it ſeems that ſome of thoſe ways are eſſentially neceflary ; and it is 9 Co. 59. 
hid down in Lamb's caſe, that every perſon convicted of a libel Moor: 813+ 
muſt be the contriver, procurer, or publiſher thereof. "IP 

[If a defendant has owned himſelf to be author of a book, Rex v. 
errors of the preſs and ſmall variations excepted, it is ſuſſicient to 1 
entitle the proſecutor to have the book read, and the defendant *'* 
ſhall be put ta ſhew, that there were material variances. ] 

lt hath been ſtrongly urged, that he who writes a libel, dictated Carth, gog. 
by another, is not guilty of the compoſing and making thereof, 5M9%163- 
becauſe it appears that another is the author or contriver : but — 20k 
herein the court held, that the writing being the eſſential part of Salk: 284. 
2 libel, the reducing it into writing, in the firſt inſtance, was a RY 0 
making, and differed from a tranſcribing; and, according to the TheKingv. 
report of this caſe, in 5 Mad. it was held, that if (a) one dictates, Peine. 
and another writes, both are guilty of making it, for he ſhews his Cut m 


, þ , : Carth. 406. 
approbation of what he writes. So, if one repeats, another writes is ſaid that 


2 libel, and a third approves what is written, they are all makers be who dic- 


of it, as all who concur and aſſent to the doing of an unlawful _ — 


act are guilty z and murdering a man's reputation by a libel, may for this libel, 
be compared to murdering a man's perſon, in which all who are aft he 

preſent and encourage the act are guilty, though the wound was it, and that 
given by one only, therefore if the writer could not, the crime would go unpuniſhed. 


Alſo, it hath been held, that tranſcribing and collecting libel- Carth. 40. 

lous matter is highly criminal, though it be not found that the er, = 

0 * . - * . . 46. pl. 13. 

party compoſed or publiſhed it; for his having it in readineſs for LA. gym. 
that purpoſe when occaſion ſerved, or its falling into ſuch hands 414. 

iter his death as may publiſh it, might be injurious to the go- rao 

| | e King v. 

vernment “. Bear, —# It 


vill not be a publication of a libel, if he takes a copy of it, if he never publiſhes it. Com, Dig. tit. 
Libel, (B. 2). Though he takes a copy, or reads it by command of his father or maſter. R. Mo. 
b14, So, if a man delivers by miſtake a paper out of his ſtudy, it is not a publication, though it be a 
lol, R. 5 Mod. 167. 


It is ſaid by Holt, Chief Juſtice, that when a libel appears 2 Salk. 479. 
under a man's hand-writing, and no other author is known, he LA. Rayms 
is taken in the manner, and it turns the proof upon him; and {%1,q. 
Ehe cannot produce the compoſer, it is hard to find that he is 220, zar. 
not the very man, | «4 

And it is ſaid to have been reſolyed by the court, that in libels 2 Salk. 479. 
mating is the genus, compoſing or contriving is one ſpecies, writing _ . 
a ſecond ſpecies, and procuring to be written a third ſpecies; and 12Mod-220, 
lnding a man guilty of writing only, is finding him guilty of one 2 
ſpecies of making. 
ut yet in ſome caſes the writing of a libel may be a lawful or 2 Salk. 4:8, 
£19c2nt act, as by the clerk that draws the indictment, or by a 1 

8 1 416, 417. 
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12 Mod. 220. 
Comb. 359» 


9 Co. 59. 
Moor, 627. 
Hawk. P. C. 
c. 73. F 10. 
Fitz. 47. 


Libel. 

ſtudent who takes notes of it, becauſe it is not done ad infamian 
of the party; but, abſtractly conſidered, the writing a copy of a 
libel is writing a libel, becauſe ſuch copy contains all things ne- 
ceſſary to the conſtitution of a libel, viz. the ſcandalous matter, 
and the writing: and it has the ſame pernicious conſequence, for 
it perpetuates the memory of the thing, and ſome time or other 
comes to be publiſhed, ; 


2. Who the Publiſher. 


It ſeems to be agreed, that not only he who publiſhes a libel 
himſelf, but alſo he who procures another to do it, is guilty of the 
publication; and it is held not to be material, whether he who 
diſperſes a libel knew any thing of the contents or effects of it or 
not, for that nothing would be more eaſy than to publiſh the moſt 
virulent papers with the greateſt ſecurity, if the concealing the 
purport of them from an illiterate publiſher would make him ſafe 


in diſperſing them, 


12 Vin. Abr. 
229. pl. 5 
The Kang v. 
Nutt, Hil. 
2 G. 2. ſo 
ruled on 
evidence at 
Guilchall, 
per Ray- 
mond, C. J. 
Fitzgib. 47. 
Barnard. K. 
fendant gave 


And on this foundation it hath been conſtantly ruled of late, 
that the buying of a book or paper, containing libellous matter, in 
a bookſeller's ſhop, is ſufficient evidence to charge the maſter with 
the publication, although it does not appear that he knew of any 
ſuch book being there, or what the contents thereof were; and it 
will not be preſumed, that it was brought and ſold there by a 
ſtranger ; but the maſter muſt, if he ſuggeſts any thing of this kind 
in his excuſe, prove it. 


B. 206. 2 Sef. Caf. 33. pl. 38. [Rex v. Almon, 5 Burr. 2687. Proof that the de- 
a bond to the ſtamp-office for the duties on the advertiſements in a newſpaper under the 


ſtatute 29 Geo. 3. c. 50. § 10., and had occaſionally applied to the ſtamp office reſpecting the duties, 
was holden to be ſufficient evidence of his being the publiſher. 4 Term Rep. 126. ] 


9 Co. 59. 
Moor, 813. 
Hawk. P. C. 


© 73. $13: 


Moor, 627. 
Hawk. P. C. 


6. 73. §14. 


Moor, 813. 
9 Co. 59. 

Hawk. P. C. 
4. 73. $10. 


5 Co. 125. 
15 Vin. Abr. 
88. pl. 3. 
(a) But it 
has been 
fince ſaid, 
that ihe not 
delivering it 
to a magi- 
ſtrate was 
only puniſh- 


The reading of a libel in the preſence of another without know- 
ing it before to be a libel, or the laughing at a libel read by 
another, or the ſaying that ſuch a libel is made of J. S., whether 
ſpoken with or without malice, amounts not to a publication of it. 

Alſo, it is held, that he who repeats part of a libel in mer 
ment, without any malice or purpoſe of defamation, is no way 
puniſhable : but of this Hawkins makes a doubt, for that jeſts of 
this kind are not to be endured, and the injury to the reputation 
of the party grieved is no way leſſened by the merriment of him 
who makes ſo light of it. 

But it ſeems to be agreed, if he who hath either read a libel 
himſelf, or hath heard it read by another, do afterwards malicioully 
read or repeat any part of it in the preſence of others, or lend 
or ſhew it to another, he is guilty of an unlawful publication of it. 

It is ſaid by my Lord Coke, in the caſe de libellis famoſes, to have 
been reſolved, that if one finds a libel, (and would keep himſelf out 
of danger,) if it be compoſed againſt a private man, the finder may 
either burn it, or preſently (a) deliver it to a magiſtrate : but if i 
concern a magiſtrate, ar other publick perſon, the finder ought 
preſently to deliver it to a magiſtrate, to the intent that by 
examination and induſtry the author may be found out 4 
puniſhed, 


able in che Star chamber, and that the bars having a libel in one's cuſtody was no cffence, 1 Vent. gn 
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hut vide 2 Salk. 418. Carth. 400, 410. 12 Mod. 220. Lad. I it is ſai 
de evidence of his being the author or bot Ram. 417+ where it is ſaid to 


It ſeems to be a matter of doubt, whether the ſending an abuſive 4 Inft. 180. 
letter, filled with provoking language, to another, will bear an Z last. 174 
action as for à libel, becauſe here is no publication. But it ſeems ore A 
to be clearly agreed, that the ſending ſuch letter, without other pub- 12 Oo. 
lication, is an offence of a publick nature, and puniſhable as ſuch, Boh. 156. 
inaſmuch as it tends to create ill blood, and cauſes a diſturbance of — 8 
the publick peace; and if the bare making of a libel be an offence, Sid. 444 
whether it be publiſhed or not, as it ſeemeth to be holden, ſurely LEV. 259. 
the ſending of it to the party reflected on muſt be a much greater Kb. 931. 
crime. | Skin. 123. pl. a. 

And on this foundation the court of King's Bench granted an The King v. 
information againſt a perſon for ſending an abuſive letter to Mr, Fillboroughy 
Bernardilon, therein calling him raſcal and fool; although he C. 2 in 
ſwore that he wrote this to the party himſelf, and never made it 8. R. 
publick, being only a piece of private reſentment. But the court Berna. 
held, that this method provoked perſons to duelling ; that the —— 3. 
writing and ſending was a good publication, and that the intent pl. 2. a 
of the party ſhall not be explained by himſelf. 

5 10 l po * * 3 on any perſon, in nature Sand. 133. 

parliament, to any other perſons Lev: 240. 
except the members of parliament, he may be puniſhed as the 3 
publiſher of a libel, in reſpect of ſuch diſperſing thereof among 
thoſe who have nothing to do with it. 

But it hath been held, that the bare printing of a petition to a Hawk. P. c. 
committee of parliament, (which would be a libel againſt the © 73. $:5- 
party complained of, if it were made for any other purpoſe than as eons = wings 
a complaint in a court of juſtice,) and delivering copies thereof to ſupra. 
the members of the committee, ſhall not be looked upon as the pub- % Hardr. 
cation of a libel, inaſmuch as it is juſtified by the order and verry 
courſe of proceedings in parliament, whereof the Line's courts will 
take judicial notice. 


[If a man ſends a libel to London to be publiſhed, it is his act Rex v. Mia- 
n London, if the publication be there.] a din, 
| I Str, 77. 


(C) The Offenders how puniſhed. 


THERE can be no doubt but that a perſon who writes or Cro. Car. 


publiſhes a libel is ſubjeCt to the action “ of the party injured, 775 —_— 


n which damages ſhall be recovered; and that being convicted on 2 


at indictment or information, he ſhall pay ſuch fine, and alſo ſuffer mut be laid 


iuch corporal puniſhment, as to the court in diſcretion ſhall ſeem ane, and 
proper, according to the heinouſneſs of the crime, and the cir- the plaintiff, 


cumitances of the offender +, Lowfield v. 

p. 8 Geo 2 £ | a . 8 5 Bancroft, N 
kffion in co, tra, 934. ——— Þ A libeller may be fined and bound to his good behaviour, on his con- 
aden n court, Rex v. Middleton, 9 Geo. Fot 201. At common law, on conviction upon in- 
3 he may be fined and impriſoned, according to the nature of the offence, 5 Co. 125» 
zun 174+ Cro. Car, 173. 504.— Or may be put in the pillory. 5 Co. 125+ d. 
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Limitation of Actions, 


(A) Of the Limitation of Actions at Common 
aw, and before the Statute 32 H. 8. c. 2. 


(B) Of the Limitation of Real Actions purſuant to 
32 H. 8. c. 2. and 21 Fac. 1. c. 16. 


(C) Of the Limitation of Time in regard to Actions 
on Penal Statutes. 


(D) Of the Limitation of Time in regard to Per- 
ſonal Actions, purſuant to the 21 Fac. 1. c. 16.; 
And herein, 


1. Of Actions of Aſſault and Battery. 
2. Of Actions of Slander. 


3. Of Actions ariſing upon Contract and founded in malefigs : 
And herein, 


1. Muh Nature or Degree the Action muſt be ſo as to be 
barred by the Statute. | 

2. Whether a Truſt or Equitable Demand be within the 
Statute. 

3. At what Time the Right Action ſball be ſaid to have ac+ 
crued, before which the Statute can be no Bar. 


4. In what Court the Demand muſt be made, or what Courts 
are bound by the Statute. 


(E) Of the Exceptions in the Statute 21 Jac. I. 
c. 16. and what will ſave a Bar thereof: And 


herein, 


1. What AQions are within the Savings of the Statutes. 

2. Of the Exception in relation to Infants, Wc. 

3. 2 the Exception in relation to Accounts between Mer- 

ants. 

4. Of the Exception with relation to Perſons beyond Sea. 

5. Where no Executor or Adminiſtrator to ſue or be ſued. 

6. Where no Juriſdiction to ſue in, or where hindered by 
ſome Authority. | 


7. Where 
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7, Where the ſuing out a Writ will ſave the Bar of the 


Statute. 
8. Where a Debt barred by the Statute ſhall be ſaid to be 
revived. 


(F) Of the Manner of pleading, and taking Ad- 
vantage of the Statute of Limitations, 


(A) Of the Limitation of Actions at Common 
Law, and before the Statute 32 H. 8. c. 2. 


II ſeems that by the common law there was no ſtated or fixed (a) Bra. 
time as to the bringing of actions; for though it be ſaid by 1 
(a) Bracton, that omnes actiones in mundo infra certa tempora limita- 02 Int gg. 
tionem habent ; yet my Lord Coke (6) ſays, that the limitation of Co. Lit 11g. 
actions was by force of divers acts of parliament; alſo, ſays he, 400. 10,1. 

this general poſition of Bracton's admitted of ſeveral exceptions. 

Flt we find that by the ancient law there was a ſtated time Spelm. 
for the heir of the tenant to claim after the death of his anceſtor, Glofl: 32 
elſe he loſt his land, according to the feudal text, Preterea fe quis 
infeudatus major quatuordecim annis, ſua incuria, vel negligentia, per 
ann, & diem fteterit, quod feudi inuęſtituram a proprio domino non 
petierit, tranſacto hoc ſpatio, feudum amittat & ad dominum redeat. 

The fixing upon this period of a year and a day, upon ſeveral Spelm. 
other occaſions, ſeems to have been deduced from this ancient G anmur | 
rule, and on this occaſion was pitched upon, becauſe the ſervices 33. BY 
appointed ſeem to be annually computed z and therefore the feud 
was ordered to be taken up within ſuch time as ſuch annual ſer- 
vices became due, elſe it was loſt and returned to the lord. The 
lame time that was appointed to the tenant to claim from the 
lord, was alſo appointed to make his claim upon any diſſeiſor; 
and if no ſuch claim was made, the diſſeiſor, dying ſeiſed, caſt 
the right of poſſeſſion upon the heir. And this was to keep the 
lame uniformity of time through the law ; as alſo that the lord 
might be at a certainty who he might take for his tenant, and ad- 
wit upon every deſcent; and ſince the heir of the tenant anciently 
loſt the whole land, in caſe he did not take it up within time, it 
was fit the tenant ſhould loſe the right of poſſeſſion in cafe he did 
not claim within the ſame time upon the diſſeiſor, that the heir 
of ſuch diſſeiſor might be in peace, in cafe the perſon that had 
ght did not make his claim upon him, and that from thenceforth 
the lord might receive him into his feud; and as upon the ancient 
dan of the feudal conſtitution, if the heir did not take up the 

ud within a year and a day, a deſertion and dereliction was pre- 
ed; fo alſo, if the difleiſee did not claim within the ſame time, 
the right of poſſeſſion was relinquilked. | 


Before 
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2 Inſt. 95. 


Limitation of Actions. 

Before the 32 H. 8. c. 2. certain remarkable periods were fixed 
upon, within which the titles upon which men deſigned to be re- 
lieved muſt have accrued : thus in the time of H. 3. by the ſtatute 
of Merton, c. 8. the limitation in a writ of right which was 
then from the time of King Henry 1. by that ſtatute is reduced 
to the time of King Henry2.; and as to aſſiſes of Mortdaunceftor, they 
were thereby reduced from the laſt return of King John out of 
Ireland, which was 12 Johannis; and aſſiſes of novel diſſeiſin, a 
prima transfretatione regis in Normaniam, which was 5 Hen. 3. and 
which before that had been poſt ultimum reditum Henric. 3. de 
Britannia; and this limitation was alſo afterwards by the ſtatutes 
Weſtm. 1. c. 39. and Weftm. 2. c. 46. reduced to a narrower 
28 the writ of right being limited to the firſt coronation of 
Rich. 1. 


(B) Of the Limitation of Real Actions purſuant to 
32 H. 8. c. 2. and 21 Jac. 1. c. 16. 
3 4A C 27 2977 6 Cain fN 
FT HE limitations above-mentioned being, as Hath been remarked, 
ſet periods, in proceſs of time, of neceſſity grew too large; 
whereby, as my Lord Cote obſerves, many ſuits, troubles, and in- 
conveniencies did ariſe; and therefore a more direct and commo- 
dious courſe was taken, which was to endure for ever, and calcu- 
lated ſo to impoſe diligence on, and vigilancy in him that was to 
bring his action, ſo that by one conſtant law certain limitations 
might ſerve both for the time preſent and for all times to come. 
And this was effected by 32 H. 8. c. 2. by which it is enadted, 
te That no perſon ſhall from henceforth ſue, have, or maintain 
« any writ of right, or make any preſcription, title, or claim to ot 
« for any manors, lands, tenements, rents, annuities, commons, 
tc penſions, portions, corodies, or other hereditaments of the 
« poſſeſſion of his or their anceſtor or predeceſſor, and declare 
« and allege any further ſeiſin or poſſeſſion of his or their anceſtor 
« or predeceſſor, but only of the ſeiſin or poſſeſſion of his anceſtor 
« or predeceſſor, which hath been, or now is, or ſhall be ſeiſed 
« of the ſaid manors, lands, tenements, rents, annuities, com- 
« mons, penſions, portions, . corodies, or other hereditaments, 
te within hreeſcore years next before the zee of the ſame writ, ot 
« next before the ſaid preſcription, title, or claim, ſo hereaſter to 
te be ſued, commenced, brought, made, or had.“ He 
And it is further enacted by the ſaid ſtatute, 5 2. % That no 
«© manner of perſon ſhall ſue, have, or maintain any afſi/e of Mer 
te dauncgſior, coſenage, ayle, writ of entry upon diſſeiſin done to 
te any of his anceſtors or predeceſſors, or any other action prſſeſo1) 
« upon the poſſeſſion of any of his anceſtors or predeceſſors, for 
ce any manors, lands, tenements, or other hereditaments, of any 
« further ſeiſin or poſſeſſion of his or their anceſtor or prede- 
« ceſſor, but only of the ſcifin or poſſeſſion of his or their anceltor 
cc or predeceſſor, which was or hereafter ſhall be ſeiſed of the 
& ſame manors, lands, tenements, or other-hereditaments, within 


* N 
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red « {/ty years next before the ge of the original of the ſame writ 

re- « hereaſter to be brought.” 

ute And it is further enacted, by { 3. of the ſaid ſtatute, * That no 

Was « perſon ſhall ſue, have, or maintain any action for any manors, 

ced « Jands, tenements, or other hereditaments, of or upon his or 

hey « their own ſerſin or poſſeſſion therein, above thirty years next be- 

t of fore the te/te of the original of the ſame writ hereafter to be 

„ 4 « brought.” | 2 

and And further, by 5 4. © That no perſon ſhall hereafter make : 


« any avowry Or cognizance for any rent, ſuit, or ſrvice, and allege 

« any ſeiſin of any rent, ſuit, or jervice, in the fame avowry or 

« cognizance in the poſſeſſion of. Any other, whoſe eſtate he ſhall K — 2 

pretend or claim to have, above fifty years next before the A fore me, 

« making of the ſaid avowry or cognizance.“ « — —— 
And it is further enacted by the ſaid ſtatute, 5 5. * That all <2x---; e 


« fermedons in reverter, formedons in remainder, and ſcire facias up- * 44 


utes 
wer 


to « on fines of any manors, lands, tenements, or other heredita- me FE 
© ments, at any time hereafter to be ſued, ſhall be ſued and taken 
« within fifty years next after the title and cauſe of action fallen, 

ked, « and at no time after the fifty years paſſed.” 
rge; Alſo by the ſaid ſtatute, $ 6. it is enacted, © That if any per- (=) In 8 Ce: 
in- « fon do ſue any of the ſaid actions or writs for any manors, — . 
mo- « lands, tenements, or other hereditaments, or make any avowry, att thasg 
alcu- « cognizance, preſcription, title or claim, of or for any rent, That no per- 
as to © ſuit, ſervice, or other hereditaments, and cannot prove that he fon, mal 
tions « or they, or his or their anceſtors or predeceſſors, were in actual bereafter 
me. « poſſeſſion or ſeiſin of and in the ſame manors, lands, tenements, make any 
Aed, rents, ſuits, ſervices, annuities, commons, penſions, portions, anne 
ntain © corodies, or other hereditaments, at any time or times (a) with- for any rent, 
to of « in the years before limited and appointed in this preſent act, ſuit, or ſer- 
ons, and in manner and form as is aforeſaid, if the ſame be traverſed eames 
the * or denied by the party, plaintiff, demandant, or avowant, or by or conu- 
clare © the party, tenant, or Sadie, that then, and after ſuch trial fance, in the 
:eſtor © therein had, all and every ſuch perſon and perſons, and their 3 
eſtor © heirs, ſhall from thenceforth be utterly barred for ever of all anceftor or 
ſeiſed © and every the ſaid writs, actions, avowries, cognizance, pre- Predeceflor, 
com- ſcription, title, or claim hereafter to be ſued, had or made, of 3 
1ents, and for the ſame manors, lands, tenements, hereditaments, or next before 
it, or * other the premiſes, or any part of the ſame, for the which the "he making 
ter to © lame action, writ, avowry, cognizance, preſcription, title or ED 

| claim, hereafter ſhall be at any time had, ſued, or made.” 2 

. nd 101 
. e Nr. * 3). But Mr. * it to be l : Vol. 268.1. 
ne to Net. This ſtatute hath the uſual ſavings for infants, feme co 
ſie "ets, perſons in priſon, and beyond ſea. „ 
8 

1 any go the conſtruction of this ſtatute it hath been holden NB HS. | 
prede- That in 2 (6) formedon in reverter or remainder, or on a ſcirt yet g 
Neſtor ow on a fine of ſuch nature, the demandant need not mention - 1 
of the "a atute in order to make out his title, but the tenant, if he —.— 4 
within ould take advantage of it, muſt plead it. rent, Moor, 31. pl. 102. Rel. Rep. 50. 
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40. 3. It hath been held, that this ſtatute, being in reſtraint of the 


Pap common law, ought to be conſtrued ſtrictly; and that therefore 
42. it does not extend to a formedon in deſcender (a)“, ceſſavit, nor 


a) Not to a reſcous. 
ceſſavit for 2 6 
two reaſons. 1. Becauſe this writ is not compriſed within the ſtatute. 2. Becauſe the ſeifin of ſervices 
ke 6. 2 not material nor traverſable in this writ, Moor, 44. pl. 135.— Whether it extends to a penſion in 


IIS 


the ſpiritual court, vide 3 Keb. 366. 392. Vent. 265.“ See infra, the ſtatute of 21 Jac. 1, e. 16, 


3 Co. 64. b. If A. by deed indented, make a feoffment in fee to B. and his 


C and D a „ 0 . ®. 6 * 
Foler, ad. heirs, rendering 10 f. per ann. to A. and his heirs, of which rent 


judged. A. or his heirs have not been ſeiſed within forty years, yet the 7 
Brownl. 169. heirs of A. may diſtrain, &'., for the ſtatute muſt be intended in 60 


” +5," ſuch caſes (5) only where before the ſtatute the avowant was 8 1 


According Obliged to allege a ſeiſin; and that was, where the ſeiſin was ſo " 
to Sir W. material, and of ſuch force, that though it was by encroachment, 


— yet it could not be avoided in an avowry: « 


of rent ſhould be underſtood with this qualification ; that the certainty of the rent thould appear in the |} 6 2 
deed ; becauſe otherwiſe the quantum or quality of the rent is no more alcertained by the deed, than if there 
was not one exiſting. Therefore if the rent is created by reference to ſomething out of the deed, as by 
reſerving ſuch rent as the pet ſon reſerving pays over, without expreſſing what that is, and the latter rent «9 
not having commenced by deed is one, of which ſeiſin is the proper proof; in ſuch a caſe, ſeifin, as Sir W. « x 
Jones thought, is equally requiſite to both rents, and, conſequently, both ought to be equally deemed 
within the limitation of this ftatute, Sir W. Jon. 238. ]J-——(5) So, this ſtatute extends not to à new 
rent created by act of parliament, Cro, Car. 80, $1. 214. Lit. Rep. 42. Hetl. 28. 36, Jon. 23% 
25 5 . . . . ' 
| 2 Vern. 25 To a bill in Chancery, to be relieved touching a rent charged 
iq 2 u. upon lands by a will, the defendant pleaded the ſtatute of limita- 
= tions, and that there had been no demand or payment in forty 
years; and it was held, that this ſtatute concerns only cuſtomary 
rents between lord and tenant, and not any rent that commences 
by grant, or whereof the commencement may be ſhewn. 
Co. Lit. The ſtatute does not extend to the ſervices of (e) eſcuage, ho- 
8 mage, and fealty; for a man may live above the time limited by 
2 Inſt. 95. . - h {; * hich b 
4 Co. 10, the act; neither doth it extend to any other ſervice w y 
Bevil's caſe. common poſſibility may not happen or become due within fixty 
kj T years, as, to cover the hall of the lord, or to attend the lord in 
4 Lev. 21. the war, c. „ 
(e) But although homage, fealty, and eſcuage be out of the ſtatute 32 H. 8. c. 2. yet are they within 
the ancient ſtatute, 2 Inſt, 96. 


2 Inſt. 96. And where the tenure is by homage, fealty, and eſcuage incer- 
9 tain, and by ſuit of court or rent, or any other annual ſervice, 
Hott. pk the ſeiſin of the ſuit or rent, or any other annual ſervice, i 


2 Roll. Rep. a (d) good ſeiſin of the homage, fealty, or eſcuage, or other acc 


2 Thar dental ſervices, as was wardſhip, heriot ſervice, or the like. 
2. of a ſuperior ſervice is a ſeiſin of all inferior ſervices which are incident thereto. 4 Co. 8. — 


So, ſeiſin of fealty is a ſufficient ſeifin of homage and eſcuage; for when the tenant does fealty, he ſwean 
to do all other ſervices. 4 Co. $, a.——So, ſeiſin of homage is a ſeifin of all other ſervices, as well in- 
ferior as ſuperior, becauſe in the doing thereof the tenant takes upon himſelf todo all ſervices. 4 Co- J 
hut ſcifin of one annual ſervice is no ſeifin of another annual ſervice ; for in that caſe it is the folly 
of the lord, if be hath not an actual ſeifin of the other ſervice itſelf, when it becomes due eu. 
4 Co. 9. a. | 
[This ſta- By the 1 Mar. c. 5. it is enacted, “That the 32 H. 8. c. 2. ſhall 
rute, ſofaras cc not extend to any Writ of right of advow ſon, quare impedit, ot 


regards ad- 8 ; F * 
renzen, is © alliſe of darrein preſentment, nor jure patronatus, nor to an) * 
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b n of right of ward, writ of raviſhment of ward for the wardſhip no longer of 
re &« of the body, or for the wardſhip of any caſtles, honours, ma- —_ 5 
or « nors, lands, tenements, or hereditaments holden by knight's- ated by 7th 


« ſervice, but that ſuch ſuits may be brought as before the mak- Ann. e. 18. 


. : 55 ; that no 
1 ie ing the ſaid act. — 
in ſhall diſplace the eſtate of the patron, and that he may preſent on the next avoidance, as if there had not 
16. been any uſutpation; which proviſion, in effect, takes away all limitations of "ſuits about the right of 
patronage. } 


By the 21 Jac. 1. c. 16. for quieting men's eſtates, and avoid- 
ing ſuits, it is enacted, « That all writs of formedon in de- 
« {cender, formedon in remainder, and formedon in reverter, at 
* any time hereafter to be ſued or brought of or for any ma- 
% nors, lands, tenements, or hereditaments, whereunto any per- 
i« ſon or perſons now hath or have any title, or cauſe to have or 
„ purſue any ſuch writ, ſhall be ſued and taken within twenty 
« years next after the end of this preſent ſefſion of parliament 
and after the ſaid twenty years expired, no perſon or perſons, 
« or any of their heirs, ſhall have or maintain any ſuch writ of 
or for any of the ſaid manors, lands, tenements, or heredita- 
* ments; and that all writs of formedon in deſcender, formedon in 
% remainder, formedon in reverter, of any manors, lands, tene- 
© ments, or other hereditaments whatſoever, at any time here- 
« after to be ſued or brought by occaſion or means of any title, 
« or cauſe hereafter happening, ſhall be ſued and taken within 
« tqventy years next after the title and cauſe of action firſt de- 
« ſcended or fallen, and at no time after the ſaid twenty years; 
and that no perſon or perſons that now hath any right or title of 
entry into any manors, lands, tenements, or hereditaments, 
now held from him or them, ſhall thereinto enter, but within 
« twenty years next after the end of this preſent ſeſſion of parlia- 
ment, or within Zweny years next after any other title of entry 
* accrued; and that no perſon or perſons ſhall at any time here- 
after make any entry into any lands, tenements, or heredita=- 
ments, but within twenty years next after his or their right or 
« title, which ſhall hereafter firſt deſcend or accrue to the ſame z 
«and in default thereof, ſuch perſons ſo not entering, and their 
* heirs; ſhall be utterly excluded and diſabled from ſuch entry 


I 


incer⸗ after to be made; any former law, Oc. 

ervice, % Provided, That if any perſon or perſons that is or ſhall be 
rice, is * entitled to ſuch writ or writs, or that hath or ſhall have ſuch 
er acci * right or title of entry, be or ſhall be, at the time of the ſaid 
8 * right or title firſt deſcended, accrued, come, or fallen, within 
WE the age of one-and-twenty years, feme covert, non comps mentis, 
, he ſean * impriſoned, or beyond the ſeas; that then ſuch perſon and per- 
as mT * ſons, and his, her, and their heir and heirs, ſhall or may, notwith- 
1 Go 0 * ſtanding the ſaid twenty years be expired, bring his or her action, 
ave yea or make his or her entry, as he or the might have done before this 


| . act, ſo as ſuch perſon and perſons, or his, her, or their heir and 
2. ſhall heirs, ſhall within ten years next after his, her, and their full age, 
pedit, l x diſcoverture, coming of ſound mind, enlargement out of priſon, 
any _— " ' Or coming into this realm, or death, take benefit of and ſue 


: * forth the ſame, and at no time after the ſaid ten years.“ 
Yor. IV, H h 
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In the con{truQtion of this ſtatute it hath been holden," ©_ 0 
Sa'k. 285 That the poileſſion of one joint-tenant is the poſſeſſion of the 10 
1 19. other, ſo far as to prevent tlus ſtatute. 5 « 
Salk. 2385; That a (a) claim or entry to prevent the ſtatute of limitation 0 
pl. 19. muſt be upon the land, unleſs there be ſome ſpecial reafon to the 
(a) And by 
4&5 Ann. CONtrary. «c 
c. 16. upon ſuch claim or entry, an action muſt be commenced within one year next after the making of « 
ſuch entry and claim, and proſecuted with eſtect, otherwiſe of no force to avoid the ſtatute. * 
Lutw. 781. That if a perſon be barred of his formedon, he is not thereby 2 


Te. hindered to purſue his right of entry which afterwards accrues 
339. pl. 35. to him, no more than a perſon, who has ſeveral remedies, and 
2 Salk, 422. diſcharges one of them, is excluded thereby from purſuing the 
pl. 7. S. C. others. 

2 Salk. 421, If A. has had poſſeſſion of lands for twenty years without in- 

5- faidto terruption, and then B. gets poffeſſion, upon which A. is put to 

ve been 3 . ed 

twice his ejectment; though A. is plaintiff, yet the poſſeſſion of twenty 

ruled by years ſhall be a good title in him, as if he had ſtill been in poſ- 

_ ſeſſion; becauſe a poſſeſhon for twenty years is like a deſcent 
which tolls entry, and gives a right, of poſfeſſion, which is tuſh- 

h cient to maintain an ejectment. 

Salk. 423- That if one tenant in common receives the whole profits for 

n twenty years, or more, yet this does not bar his companion; for 
the ſtatute of limitations never runs againſt a man but where he 
is actually ouſted or diſſeiſed. , 

Moor, 410. It has been ruled that copyholds are within the ſtatute of 
limitations, becauſe an aft made for the preſervation of thi 
publick quiet, and no ways tending to the prejudice of the lord 
or tenant. 

Comp. in- But ecclefiaſtical perſons are not bound by any of the ſtatutes of 

cumb. 429. limitations, becauſe it would be a ſide-wind to evade the ſtatutes 
made to prohibit their alienations, 

[In the year 1772, an attempt was made to limit the claims of 
the church ; but happily failed. 
Neither was the crown bound by any of theſe ſtatutes, the ar- 

g Geo. 3. cient doctrine being nullum temps crcurrit regi. But by a late ſta- 

5 16. Fl. tute, the crown is barred from recovering any eſtate or heredits- 

; ments, (other than liberties or franchiſes,) where the title did not 
firlt accrue within the laſt ſixty years. 
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(C) Of the Limitation of Time in regard to Actions 
on Penal Statutes. A 


7 


An popular BY the 31 Eliz,c. 5. f 5. it is enacted, That all actions, ſuits, 
. « bills, indictments, or informations, which ſhall be brought 
data en dme © for any forfeiture upon any ſtatute penal, made or to be made, 
by 7 H. 8. „ whereby the forfeiture is or ſhall be limited to the queen, her 


c. 3- which cc heirs and ſucceſſors only, ſhall be brought within 7409 years after 


2 EPR Tp ms * n 
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. — 
bo this ta. ** the offence committed, and not after two years; and that n 
tute. « actions, ſuits, bills, or informations, which ſhall be broug!t 
« for any forfciture upon any penal ſtatute, made or to be made, 
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except the ſtatute of tillage, the benefit and ſuit whereof is or 

« ſhall be by the ſaid ſtatute limited to the queen, her heirs or | 

« ſueceſſors, and to any other that ſhall proſecute in that behalf, 

« ſhall be brought by any perſon that may lawſully ſue for the 

« ſame within one year next after the offence committed; and in 

« default of ſuch purſuit, that then the ſame ſhall be brought for 

« the queen's majelly, her heirs or ſucceſſors, any time within 

« the tau years after that year ended; and if any aCtion, ſuit, bill, 

* indictment, or information, ſhall be brought after the time ſo 

« limited, the ſame ſhall be void: And it is provided, that where 5 

a ſhorter time is limited by any penal ſtatute, the proſecution , 

« mult be within that time.” 
By the 18 Ez. c. 5. F1. it is enacted, © That upon every in- 

formation that ſhall be exhibtited on any penal ſtatute, a ſpe- 

« cial note ſhall be made of the very day, month, and year of the 

* exhibiting thereof into any office, or to any officer which law- 

« fully may receive the ſame, without any antedate thereof to 

« be made; and that the ſame information be accounted and 

« taken to be of record from that day forward, and not before 

« and that no proceſs be ſued out upon ſuch information, until 

« the information be exhibited in form aforeſaid, Sc. and that 

« every clerk, making out proceſs contrary to this aCt, ſhall for- 

« feit 40s.” 


ite of 
F the 
e lord 


ates of 
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It is further enacted by 21 Fac. 1. c. 4. { 3. That no officer 
ſhall receive, file, or enter of record, any information, bill, 
plaint, count, or declaration, grounded on any penal ſtatute 
(being within the proviſion of the ſaid ſtatute of 21 Fac. 1.), until 
the informer or relator hath firſt taken-a (a) corporal oath be- 
fore ſome of the judges of the court, that he believes, in his 
conſcience, the offence was committed within a year before 


(a) It hath 
been ad- 
Judged, that 
if an officer 
receive an 
information 
without ſuch 
previous 
oath, yet 


tims of 


the an- 
ate ſta- 
eredita- 


did no: 


1005 


1s, ſuits, 
brought 
To made, 
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ars after 
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« the information or ſuit within the county where the ſaid in- —— _ 
« formation or ſuit was commenced,” &c. be 200 wa 
erroneous. Cro. Car. 316. & wide 2 Inſt, 192. 4 Inſt. 272. 


But uære, whether the court on 
mation will not ſet afide ſuch proceſs as having iffued contrary to the directions of the Ratute ? Salk. 376. 
pl. 19. ——=* In actions the oath is not now uled ; and qua re, if in criminal profecutions ?* 


In the conſtruction of theſe ſtatutes it hath been holden, That Salk. 372. 
the 21 Fac. I. c. 4. does not extend to any offence created ſince ID ha, 
that ſtatute z ſo that proſecutions on ſubſequent penal ſtatutes are ; 
not reſtrained thereby, but that ſtatute is to them as it were re- 
pealed pro tanto, 

That if an offence prohibited by any penal ſtatute be alſo an Hob. 270. 
offence at common law, the proſecution of it, as of an offence at 4 Med. 144- 
common law, is no way reſtrained by any of theſe ſtatutes. _ | 

That if an information tam quam be brought after the year on Cro. Car. 

a penal ſtatute, which gives one moiety to the informer, and the N.. ow 
other to the king, it is nought only as to the informer, but good 366. 
for the king. & vide Daliſ. 60. 

That if a ſuit on a penal ſtatute be brought after the time Show. Rep, 
limited, the defendant need not plead the ſtatute, but may take 2144 hog 
advantage of it on the general iſſue +. ſays the 


lame ſhall be void, conſequently, the party does not owe the penalty demanded, the informer, in ſuch caf?, 
That 


dot having a right to demand the penalty. 
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Cro, Eliz. That the party grieved is not within the reſtraint of theſe ſta. 


— 71. dutes, but may ſue in the fame manner as before. 

Leon. 237. Show. Rep. 354· and Carth. 233. S. P. That where the penalty is given to the party alone, 
ch is out of the ſtatute 31 Eliz. c. g. but per Holt, if given to the king and party ſeparately, it ſeems 
within the ſtatute z but hereof the other judges doubced. 


Show. 353, It ſeems doubtſul, whether a ſuit by a common informer on a 
35+ penal ſtatute, which firſt gives an action to the party grieved, and 
in his default, after a certain time, to any one who will ſue, be 
within the reſtraint of theſe ſtatutes. | 
Cirth. 232. It has been held by three judges, that the ſuing out a /atitat 
— Y- within the year was a ſufficient commencement of the ſuit to ſave 
Show. Rep. the limitation of time on a penal ſtatute, becauſe the /atitat is 
{A S.C. the original of B. R. and may be continued on record as an ori- 
Green ginal. But Holt held otherwiſe, for the action being for a penalty 
writ of error, ©, Ty" , e 
all che judges given by a ſtatute, the plaintiff, might have brought an action of 
in the Ex- debt by original in B. R., becauſe the ſtatute gives the action; 
chai and he held, that there was a difference between a civil action 
held, that a and an action given by ſtatute; for in the firſt caſe the ſuing out 
atitat is a a latitat within the time, and continuing it afterwards, will be 
kind of ori- ſuſficient; but in the other caſe, if the party proceeds by bill, he 
ginal in the 33 ea . 
Kings Ought to file his bill within time, that it may appear fo to be upon 


Bench. the record itſelf. | 
2 Ld. Raym. 
$33- Accordingly, in two ſubſequent caſes, it was holden to be a good commencement of the ſuit 


in a penal action. Bridges v Knapton, and Hardiman v. Whitaker, cited in 2 Burr. 950. 3 Burr, 
1423. Cowp. 454+ But if it be replied to a plea of the ſtatute of limitations, the defendant, in order 
to maintain his plea, may aver the real time of ſuing it out, in oppoſition to the the. 2 Burr, 950. 


3 Burr 1423. ] 

Trin. 3Car. In debt qui tam on the ſtatute 1 H. 5. c. 4. for practiſing as an 

cn B. attorney during the time he was under-ſheriff, the point was on 

reenwood . . CD Rh . 

v. Scott. the 31 Eliz. c. 5. which limits informers and plaintiffs in popular 
actions to a year; the defendant in this caſe was taken upon a 
teſlatum cap. that bore tefle 13 January, when his office expired in 
November was twelvemonth before, and ſo a year and two months 
after his offence ; but by antedating the original, and making it 
of Mich. term before, it was brought within the year; and North 
and Wyndham ſaid it was well warrauted by the practice of the 
court, and therefore they would make no rule to ſtop the filing of 
the original; but Atkins was againſt it, and ſaid it was nothing 
but a practice to evade the ſtatute of 31 liz. c. 5. g 

2 Hawk. P, Serjeant Hawkins makes it a queſtion, Whether the clauſe in 

C. c. a6. 31 Eliz. c. 5. f 4. by which it is enacted, That nothing in the ſaid 

9 50. aft contained ſhall extend to champerty, king's cuſtoms, or forgſtalling. 
Kc. but that every ſuch offence may be laid in any county, any thing 
in the ſaid act to the contrary notwithflanding, doth except the ſaid 
offences out of the above recited clauſe, relating to the tune 
within which ſuits on penal ſtatutes muſt be brought z for the 
words above mentioned, vis. but that every ſuch offence may be latd 
in any county, ſeem to reſtrain the generality of the precedent 
words, which ſay, that nothing in the act contained ſhall extend to 
ſuch offences, 
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Limitation of Actions. 


(D) Of the Limitation of Time in regard to Per- 
ſonal Actions, purſuant to the 21 Fac. I. c. 16. ; 
And herein, | | 


1. Of AQtions of Aſſault and Battery. 


P Y the 21 Fac. 1. c. 16. „ All actions of treſpaſs of aſſault, 
« battery, wounding, impriſonment, or any of them, ſhall be 
* commenced and ſued within four years next after the cauſe of 
« ſuch actions or ſuits, and not after.” 
It {2ems, that if a man brings treſpaſs for beating his ſervant. per Salk. 206 
quod ſervitium amiſit, this is not ſuch an action as is within this pl 854 | 
branch of the ſtatute, being founded on the ſpecial damage. 4. — 11 
[f ro an action of aſſault, battery, and impriſonment, the defend- Lex. 31. 
ant pleads, as to the aſſault and impriſonment, the ſtatute of li- 4 — 5 9 
mitations, without anſwering particularly to the battery, otherwiſe — 
than by uſing the words tram ſgreſſio prædicta, it is ſufficient, for theſe _ of 
words are an anſwer to the whole *. to ſay, not guilty of the treſpaſs ror its 
In treſpaſs for aſſault and battery, the defendant pleaded nor 2 Salk. 423. 
culp. infra ſex annos by miſtake, and not according to the ſtatute, 1 
wich is but four years; and upon demurrer it was adjudged an ,, Tidderl. 
ill plea ; for if it be conſidered as at common law, there was no 6 Mod. 240. 
ſuch plea z if on the ſtatute, the act is not purſued ; and the de- 8. C. 
tendant could not take iſſue on it, for qued ef culp. infra ſex annos 1099. $. C. 
1s an iſſue immaterial, becauſe it may be the jury might find him 


not guilty infra guatuor anne, but guilty infra ſex annes. 


2. Of Actions of Slander, 


By the 21 Fac. 1. c. 16. { 3. it is enacted, That all actions 
* on the caſe for words ſhall be commenced and ſued within two 
* years next after the words ſpoken, and not after.“ 

In the conſtruction of this branch of the ſtatute it hath been 


olden, 


: That an action of ſcandalum magnatum is not within the Lit. Reps 
atute. 4 
| | „ 3 Keb. Gig 
That it extends not to actions for ſlander of title, for that is Cro. Car, 
not properly ſlander, but a cauſe of damage, and the flander in- 141. 


tended by the ſtatute is to the perſon. — 


adjudged. Ley, 82. Palm. 530. Jon. 196. S. C. adjudged. 


That if the words are of themſelves actionable, without the ne- sid. 95. 
ceſity of alleging ſpecial damage, although a loſs enſues,” yet in — Ws 
this caſe the ſtatute of limitations is a good bar; but if the words — 
at the time of the ſpeaking of them are not actionable, but a ſub- S. C. & vide 
ſequent loſs enſues, which entitles the plaintiff to his action, in 3 Mod: 131 
luch caſe the ſtatute is no bar. | | * 
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47 Limitation of Actions. 

Sid. 95+ As, for calling a woman whore, by which ſhe loſt her marriage 
- +" ſeven years afterwards, the ſtatute is no bar; for it is not the words, 
S. P. Ang but the ſpecial damage, which is the cauſe of action in this caſe, 
that it was incumbent upon the plaintiff to prove the ſpecial damage; otherwiſe the action would not 
have lain for the words. 


Cro. Car. Alſo, for calling a man thief, and procuring him to be in- 
3 dicted and impriſoned for felony, and the defendant is found guilty 
wards, ad- Of the whole; the ſtatute in this caſe ſeems no bar, for the action 
Judged on js not for words barely, but is an action upon the caſe in nature 
the branch of a conſpiracy. 


of this ſta- 
tute that ſays, that for ſlanderous words the plaintiff ſhall have no more coſts than damages, &. 


Sid. 95. That if an action for words be founded upon an indictment, er 
other matter of record, it is not within the ſtatute, but ſuch ac- 
4 tion may be brought at any time. 
Keb. 820. In an action for words, the defendant pleaded mon locutus gf 
; e and ver ba prædicta infra duos annos; and upon a ſpecial demurrer it 
Butile. was objected, that it ought to have been un culp. infra duos ann; 
for, as it is, it may be, the defendant ſpoke the ſubſtantial words 
of che ſlander, and yet did not ſpeak all the words; and yet the 
plaintiff could not have a verdict upon this iſſue; as, in an action 
of debt for 10/., if the defendant ſays non debet the 10 /., without 
adding nec aliquem inde denarium, it would be naught : but the 
court held the caſes not alike; for in an aCtion of debt, every penny 
that ſtands in demand is of equal weight; but here the action is 
founded upon the ſubſtantial words only, and the verba pregifla 
ſhall refer only to them; and it was held well enough. _ 


3. Of Actions arifing upon Contract and ſounded in maleficu: 
And herein, 12 


1. Of what Nature er Degree the Action muſt be ſo as to be barrgd 
by the Statute. ED 


By the 21 Jac. 1. c. 16. { 3. it is enacted, „“ That all actions 

of treſpaſs quare clauſum fregit, all actions of treſpaſs, detinue, 
& action ſur trover, and replevin for the taking away of goods and 
&« cattle, all actions of account, and upon the caſe, other than 
c ſuch accounts as concern the trade of merchandize between 
« merchant and merchant, their factors or ſervants, all actions 
« of debt grounded upon any lending or contract without ſpe- 
« cialty, all aQijons of debt for arrearages of rent, and all actions 
4 of afjault, menace, battery, wounding, and impriſonment, or any 
« of them, which ſhall be ſued or brought at any time after the 
« end of the then ſeſſion of parliament, ſhall be commenced and 
« ſued within the time of limitation hereinafter expreſſed, and 
« not aſter; that is to ſay, the ſaid actions upon the caſe, (other 
« than for flander,) and the ſaid actions of account, and the fal 
actions for treſpaſs, debt, detinue, and replevin for goods or 

_ « cattle, and the ſaid action of treſpaſs guare claigſum fregit, _ 


there h. 
a Contr: 
tl, as a 
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in three years next after the end of the then ſeſſion of parlia- 
« ment, or within fx years next after the cauſe of ſuch actions 
« or ſuit, and not after; and the faid actions of treſpaſs, of 
$ « afſiult, battery, wounding, inaprifonment, or any of them, with- 
« in one year next after the end of the then ſeſſion of parliament, 
« or within eur years next after the cauſe of ſuch actians or ſuit, 


Ne « and not after; and the ſaid action upon the cafe for words, 
ty « within one year after the end of the then ſeſſion of parliament, 
on « or within ue years next after the words ſpoken, and not 
re G after. | 


5 Nevertheleſs, that if in any the ſaid actions or ſuits judg- 
« ment be given for the plaintiff, and the ſame be reverſed by 
« error, or a verdict pals for the plaintiff, and upon matter alleged 


a « in arreſt of judgment, the judgment be given againſt the plain- 
*r « tiff, that he take nothing by his plaint, writ, or bill; or if any 
# | « the ſaid actions ſhall be brought by original, and the defendant 


« therein be outlawed, and ſhall after (a) reverſe the outlawry, (a) Whether 


2% « that in all ſuch caſes, the party plaintiff, his heirs, executors, or — 

— « adminiſtrators, as the caſe ſhall require, may commence a new — 

* action or ſuit from time to time, within a year after ſuch judg- material, 
0 


ment reverſed, or ſuch judgment given againſt the plaintiff, or Cro. Car. 


1 4 2 ® IS " 
.  outlawry reverſed, and not after. pay 
1 « Provided, That if any perſon or perſons, that is or ſhall be Winch. g. 
_ « entitled to any ſuch action of treſpaſs, detinue, action /ur tro- 19% 312. 
1 « yer, replevin, actions of accounts, actions of debt, actions of 8 
10 « treſpaſs for aſſault, menace, battery, wounding, or impriſon- 
+ «© ment, actions * the caſe for words, be or ſhall be, at the 

time of any ſuch cauſe of action, given or accrued, fallen or 

come, within the age of twenty-one years, feme covert, non 
icto: cena, impriſoned, or beyond the ſeas; that then ſuch perſon 
| « or perſons ſhall be at liberty to bring the ſame actions, ſo as 
Dj they take the ſame within ſuch times as are before limited, 
Ts « aiter their coming to or being of full age, diſcovert, of-/ane me: 

% mory, at large, and returned from beyond the ſeas, as other 
tions « perlons having no ſuch impediment ſhould have done.“ ; 
inue, Here we ſhall conſider and ſet” down ſuch caſes, about which (5) But 
und there hath been any conteſt, as to the actions being grounded on wa gb 
than a contract or lending, as the ſtatute ſpeaks; thoſe by (5) ſpecial- cia be 
weel 1, as all others of a ſuperior nature, being plainly excepted out _— 9 
pl : e 0 * . atute, . 
Mons of the ſtatute. it ſeems to 
t ſpe⸗ be the practice at this day, where an action is brought on a bond of twenty years ſtanding, and on which 
ions no intereſt has been paid for that time, to admit the defendant on a plea of ſolvit ad diem, to give this 
Tater in evidence, which, from the length of time, will be preſumpiiye proof of payment. ——=-So, in 
Jr any Chancery, an obligee on a bond of twenty years ſtanding was refuſed any relief, Chan. Rep. 78. 388. 
er the 10. [Vide tit. Evidence, 2 Vol. 660.] ' 
d and . 1 2 * * 
, and And to this purpoſe it hath been adjudged, that an action of Cro. Car. 
(other debt on the 2 & 3 E. G. c. 13. for not ſetting out tithes, is not 533: | 

- ithi h | > 4 & f li Talory and 

e ſaid vithn the ſtatute, the action being grounded on an act of parlia- If cken. 
ds or ment, which is the higheſt record. Sand. 38. 


with- 2 Sand. 66. Sid. 305. 415, Keb. 95. 2 Keb. 462» 
; — 89 4 
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Hott. 109 · So, it hath been adjudged, that an action of debt for the arreary 
Ereemanand ages of rent reſerved on a leaſe by indenture is out of the ſtatute, 
4 4 38. the leaſe by indenture being equal to a ſpecialty. 


S. C. cited 2 Sand. 66. S. C. cited, and S. P. admittod ; and there ſaid, that the ſtatute extends to 
rent reſerved on parol leaſes only. | 


Sand. 37. Alſo it hath been adjudged, that an action of debt for an eſcape 


ones is not within the ſtatute, not only becauſe it is founded ia malefici, 
pe · Lev. . . . 6 . . - 
10 . 8. C. and ariſes on a contract in law, which is different from thoſe 


adjudged. actions of debt on a lending or contract mentioned in the ſtatute, 
2 Keb. 93- hut alſo becauſe it is grounded on the 1 K 2. c. 12. which firſt 


3 gave an action of debt for an eſcape (a), there being no remedy 


We on for creditors before but by action on the caſe. 

it is fa! 

that an action on the caſe, for an eſcape is within the ſtatute; and by Wyndham, debt upon a tally i; 
not within the ſtatute. (4) For this vide 2 laſt. 383 and title Eſcape. 


Mod. 245. So, it hath been adjudged, that this ſtatute cannot he pleaded 


— to an action of debt brought againſt a ſheriff for money by him 


and 2 Show. levied on a fer: faciat, becauſe the action is founded in maleficio, ag 


Rep. 79. alſo upon the judgment on which the eri facias iſſued, which is 
_—_ W a matter of record. | 

2 Sand. 64. It hath been adjudged, that an action of debt on an award 
— - 4 under the hand and ſeal of the arbitrator, though the ſubmiſſion 


2 Keb. 462, Was by parol, is not within the ſtatute ; for though in ſtrictneſß 
497. 533 the award cannot be ſaid to be equal to a ſpecialty, yet by being 
8. C. under hand and ſeal it becomes matter of that notoriety, that it 
cannot be liable to any of the inconveniencies the ſtatute was made 
to prevent; ſuch as perjury in witneſſes, and the oppreſſion of de- 
fendants when their witneſſes are dead, or vouchers loft. Alſo, 
it was never intended that the ſtatute ſhould extend to all kinds af 
actions of debt, but only to thoſe which aroſe on a contract or 
lending. 
Hutt. 109. It at been adjudged, that the ſtatute does not extend to the 
Sherwin and writ de rationabili parte bonorum, founded on the cuſtom of Nu. 
Lit. — tingbam, although it conclude in the detinet; for this is an original 
341. S. O. writ in the regiſter; and though it conclude in the detinet, is yet 
2 a different action to the common action of detinue mentioned in 
> Sahd. 64. the ſtatute, which being frequent in practice, is the detinue plain- 
S. C. cited, ly intended by the ſtatute, and not this, which, being founded on 
ac" a cuſtom, ſeldom happens; and as the ſtatute is in derogation of 
uw. the common law, it ought to be conſtrued ſtrictly. 
2 Keb. 536. An action of debt for a fine of a copyholder is not within the 
ev. 273. ſtatute. 
2Vern. 54. If a man recovers a judgment or ſentence in France for money 
per curtam. due to him, the debt muſt be conſidered here only as a debt by 
ſimple contract, and the ſtatute of limitations will run upon it. 
2 Lev. 166. It ſeems, that to an aſumpſit brought by the aſſignees of a 
' Vary 45. bankrupt for a debt due to the bankrupt, this ſtatute is a go! 
bar; for though the aſſignment is by force of an act of parlia- 
ment, yet the aſſignees ſtand only in the place of the bankrupt 


and can have no other right or remedy than he had. 1 
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It hath been adjudged, that this ſtatute is a good plea in bar 3 Lev. 367. 
ꝛ0 an aſſumgſit brought by an attorney for his fees; for though the Cr — ; 
attorney be of record, yet his fees are not. Thomas. 

It hath been adjudged, that this ſtatute is a good har to an Carth. 3. 
action brought againſt the drawer of a bill of exchange; and — mp. 
that ſuch bill is not of as high a nature as a ſpecialty, (a) neither (, Catch. 
is it within the exception in the ſtatute relating to merchants' 226. l- 
accounts. Judged. 


2. Whether a Truſt or Equitable Demand be within the Statute. 


It ſeems clearly agreed, that, though the ſtatutes. of limita- March, 12g, 
tions bind the courts of equity, yet a truſt (5) is not within theſe — 224. 
ſtatutes. | (5) But : 


the rule of equity, that the ſtatute of limitations does not bar a truſt eſtate, holds 101 det 

ceftuy que truſt, and truſteei, not between ceſtuy que truſt and truſtee on one fide, and ftrangers on the other; 
for chat would be to make the ſtatute of no force at all; becaule there is hardly any eſtate of conſequence 
without tuch truſt, and ſo the act would never take place: therefore, where a ceſtay gue truſt and his truſtee * 
ze bo out of paſſeſſion for the time limited, the party in poſſeſſion has a good bar againit them both. 
Per Lord Hardwicke, in the caſe of Llewellin v. Mackworth, 2 Eq. Ca. Abr. 579. pl. 8. See too Town« 
ſend v. Townſhend, 1 Br. Ch. Rep. 554] ; 


And therefore, where the plaintiff, who was the ſon and exe- Chan. Ca. . 
cutor of Ch. Juſt. Heath, who was made chief juſtice at Oxon 20. 1 
during the difference between the king and parliament, but never ». — 
lat at Weftminſter-hall, exhibited a bill againſt the defendants, & 4. 
prothonotaries of the K. B. at that time, to have an account of _ Raym. 
the money, c. received by them during that time by an implied 8 
truſt virtute ¶icii; to which the defendants pleaded the ſtatute of 
limitations; the plea was, upon argument, over- ruled. 

So, where the plaintiff exhibited a bill to have an account of 2 Chan. Cu. 
money received by the defendant from his father, (whoſe executor 3 
he was,) who gave it to him to compound for his eſtate, ſequeſteredd 
for delinquency at Goldſmiths-hall; it was ordered accordingly, 
the court declaring it a truſt, and therefore not within the ſtatute 
of limitations. 8 

So, where my Lady Hollis lent ioo l., and in the note which a vent. 345 
was given for it mention was made, that it ſhould be diſpoſed of 
as my Lady ſhould direct; and a bill being exhibited for it, the 
court held it a depeſitum or truſt, and decreed payment of it; 
though otherwiſe it had been barred by the ſtatute of limitations. 

A charity is not barred by length of time, nor within the ſta- a Vern. 399. 
tute of limitations. 


So, it hath been held, that a legacy is not within the ſtatute of Vern. 236. 
limitations, | 
It ſeems to be the doctrine of courts of equity, that mortgages Chan. Ca, 
ae not within the ſtatute of limitations; yet, where a man comes none 
m at an old hand, it hath been ſometimes decreed, that the poſ- * ee 
ſeſſor ſhould account no farther than for the profits made in his &. 20, the 
own time, to diſcourage the ſtirring in ſuch dormant titles. —— . 
Alſo the courts have allowed length of time to be pleaded in bar, i. —_ 
where the mortgaged eſtate hath deſcended as a fee without limited.to | 
entry or claim from the mortgagor, and where the — which «ide 
: WO * 
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tit. Mort- would be entangled in a long account; and in theſe caſes the 
82865. [ANC ttatute of limitations hath been mentioned as a proper direction 
f the e fore, to 0 7 2 a 
a bill to re- to go by. 

seem a mortgage, if the mortgagee has been in poſſeſſion twenty years, the ſtatute of limitations may be 
pleaded. Agzas v. Pickerell, 3 Atk. 225. And indeed a demurrer has been allowed in this caſe, where 
the poſſeſhon has appeared upon the face of the bill, 3 P. WMS. 287. note B. 1 Vern. 413. Bunb. 68. 
thoygh later cafes ſeem to be to the contrary. Aggas v. Pickerell. 20i ſupra, Detoraine v. Smith, 3 Bt. 
Eb, Kep. 634] i 3 bs . - ' 


3: At what Time the Right of Aion ſpall be ſaid to have accrued, 
before which the Statute can be no Bar. 


Godb. 437- This ſtatute cannot be a bar, unleſs the fix years are expired 
{Fenton after there hath been complete cauſe of action; as, if a man pro- 
" Bt. "aA miſe to pay 10/7. to J. S. when he comes from Rome, or when he 
353-] marries, and ten years after J. S. marry, or come from Rome, 
the right of action accrues from the happening of the contingen- 
cy, from which time the ſtatute ſhall be a har, and not from the 
time of the promiſe. | „ 
Eodd. 43 Bo, in an action on the caſe, wherein the plaintiff declared, that 
* in conſideration that he would forbear to ſue the defendant for 
2+judges, Home ſheep killed by his (the defendant's) dog, the defendant 
promiſed to make him ſatisfaction upon requeſt, and that ſuch a 
time he requeſted, c.; it was held, that the right of action ac: 
crued from the requeſt, and not from the time of killing the 
ſheep; and that therefore the defendant could not plead the 
ſtatute of limitations, the requeſt being within fix years, 
though the killing the ſheep, and promife of ſatisfaction, was 

long before. | 5 
er. 48. Zo, in eee in conſideration that the plaintiff would deliver 
Wed>3"® to the defendant ſuch a deed, the defendant promiſed, that he 
$1.65, would re-dcliver it to him on requeſt; and alſo in conſideration 
Keb. 377- that he had, upon requeſt, delivered to him another deed, the 
WS defendant promiſed to pay him 40 J., and alleges, that he had 
delivered to him the ſirſt deed, and although at ſuch a day al- 
terwards he made requeſt, yet he had not re-delivered the firſt 
deed, nor paid the 40 J.: the defendant pleads the ſtatute of 
limitations, and that he did not promiſe within fix years before 
the action brought; whereupon the plainuff demurs; for the 
cauſe of action, as to the firſt deed, did not ariſe upon the pro- 
miſe, but upon the refuſal after requeſt; and the requeſt was 

within ſix years; and ſo held the court. 

2 Salk. 4222 So, in afſumpfit, in conſideration that the plaintiff, at the defend- 
3 _ ant's requeſt, would receive A. and B. into his houſe ut hoſpites 
Geltd ara and diet them, the defendant promiſed, &c., non aſſumpſit infra ſex 
ups © annos was pleaded ; the plaintiff demurred, and held no plea; for 
— the defendant cannot in ſuch caſe plead nen aſſinnpſt infra e 
g0.] (a)For anno (a), but actio non accrevit infra ſex annos ; for it is not mater” 
this vide when the promiſe was made, if the cauſe of action be within ſx 


"Keb 623. Jears, and the dieting might be long afterwards. 


' 3 Mod. 99. An executor, ſeveral years before the action brought, left ſome 
Woriley houſehold {tuff in the houſe, by the conſent of the heir, who = 
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them after; and within fix years of the action brought, the exe- v. Lord 
eutor demands the goods, and the heir refuſed to let him have Sandwich. 
them; whereupon trover was brought, and the ſtatute of limita- 
tions pleaded. And per cur., the uſer before the demand was no 
converhon, nor evidence of it, for it was the conſent of the exe- 9 
cutor till then, and the demand being within fix years, the refuſal (e) But for 
which enſued it, and is the only evidence of a converſion in the —_— | 
caſe, was within the fix years; and (a) where a trover is 57 
before ſix years, and a converſion after, the ſtatute cannot be Jon. 252. 
plcaded. | i 34.181. 

in an action upon the caſe againſt an executor, the plaintiff de- Allen, 62. 
clares, that upon a marriage treaty it was agreed between the _ and 
plaintiff and teſtator, that he ſhould pay to the plaintiff 100/., .qjuagas, 
and whilſt that ſhould be unpaid he ſhould pay the plaintiff 10 J. nobody _ 
er annum, which agreement was made anne 1618, and the action Fs a 
was brought for all the arrears by the ſpace of 28 years. The nt. 
defendant pleaded the ſtatute of limitations; and on demurrer it 
was held, that all could not be barred by the ſtatute; and there- 
fore the plaintiff had judgment. "Ne 

Treſpaſs for impriſoning the plaintiff, and detaining him in priſon 2 Salk. 420. 
from 32 Car. a. till the 3d of April 4 Fac. 2. The defendant pleaded * 3 
as to all till 32 Car. 2. ſuch a day, non culp. infra quatuor annos, Aplley, & 
and as to the reſt, a plaint, and capias iſſued; the plaintiff de- vide 3 Mad. 
murred. Ei per curiam, though the impriſonment be complained C7, 26. 
of as one continued impriſonment, yet the defendant may divide 
the time, and plead the ſtatute as to part; and the plaintiff may 
reply the continuance ; therefore as to this, judgment was given 
againſt the plaintiff upon his demurrer, but for him as to the reſt, 
becauſe the capias was awarded by the court ex gfficice, and it did 
uot appear that the defendant meddled in it. 

In caſe of ſeamen, the duty does not ariſe from the contract, 6 Mod. 26. 
but from the ſervice done; and therefore though the contract 
be above fix years, if any part of the ſervice be within that 
time, it is out of the ſtatute, | 

[A bill of exchange was drawn payable at a certain future pe- Witterſheim 
riod, for the amount of a ſum of money lent by the payee to the Ow 
drawer at the time of drawing the bill. The payee was allowed Carliſle, | 
to recover the money on an action for money lent, although ſix 1H.BI. Rep. 
years had elapſed, ſince the time when the loan was advanced; ©3* 
the ſtatute of limitations beginning to operate only from the time 


5 the money was to be repaid, that is, when the bill became 
R 


4. In what Court the Demand muſt be made, or what Courts are 
bound by the Statute. 


It is clearly agreed, that the ſtatute of limitations is a good March, 129. 
plea in a court of equity; but it ſeems the ſafeſt way for him who 25% 424+ 
— it, in his anſwer, alſo to ſay, that he has paid the money, E 
cauſe otherwiſe the court ſuppoles a truſt between the — 

( an 


% 
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y « 
and defendant, and that the money is a depoſitum in the hands of 40 
the defendant for the benefit of the plaintiff; and the ſtatute of « a1 
limitations, as has been obſerved, does not reach truſts. [ 
Ordner v. [Jo a bill, on an equitable title to a preſentation to a living, by / 
Sb. wis. ſeeking to compel the defendant to reſign, plenarty fix months be. © os 
403. fore the bill was filed may be pleaded in bar; the ſtatute of « ſh 
Boteler vo IWeſtminſier the ſecond being conſidered for this purpoſe as a ſta- « w/ 
2 tute of limitation, in bar of an cquitable as well as of a legal by 6 : 
He gon demand. But if a guare impedit is brought before the ſix months « for 
are expired, though the bill is filed after, it may in ſome caſes be « ch. 
a ground for the court to interfere, and, conſequently, plenarty « me 
would not in ſuch caſes be pleadable in bar. « mit 
South Sea I a bill charges a fraud, and that the fraud was not diſcovered 
— 5 till within ſix years before the filing of the bill, the ſtatute of 
fell, 3 P. limitations is not a good plea, unleſs the defendant denies the (E) 
Was. 143+ fraud, or avers, that the fraud, if any, was diſcoyered within hx 
12 years before filing the bill. Ce 
fraud "vill not prevent the ſtatute of limitations from operating, though diſcovered by the plaintiff he 
within fix years before the commencement, unleſs it can be ſhewn that the defendant was conuſant of it, 
Bree v. Holbech, Dougl. 655. | 1 5 
Bickneliv. Upon a bill for diſcovery of a title, charging fraud, and pray- 
a 3. ing poſſeſſion, the ſtatute of limitations alone is not a good plea AS t 
3 Ales n to the diſcovery; for the defendant muſt anſwer to the charge of 
fraud, | but alſe 
Mackworth Although the ſtatute of limitations is a bar in equity to the claim actions 
„Clifton, of a debt, it is not to a diſcovery when the debt became due; the inte 
5 Alk. S1. for if that is ſet forth, it will appear to the court, whether the elcape is 0 
time limited by the ſtatute is elapſed, e 
Holling- The ſtatute of limitations may be pleaded to a bill of reviyor, IP 
— 4 if the proper repreſentative does not proceed within fix years 
242 After abatement of a ſuit, provided there has been no decree.) 
6 Mod. 25, But it ſeems to be agreed, that the ſtatute of limitations is no As to 
. plea in the court of Admiralty, or ſpiritual court, where they infants | 
pl. 12. F proceed according to their law, and in a matter in which they cepted, 
3 Keb. 366. have conuſance. It hat] 
392. : bis guard 
6 Mod. 26, Therefore it hath been agreed, that for a ſuit upon a contract tue of li 
ſuper altum mare, no prohibition ſhould go upon their refuſal of a BW before, . 
ca of the ſtatute of limitations, ae, Kc. 
2 Salk. 424 80 it has been held not to be pleadable to a proceeding in the It hath 
pl. 22. ſpiritual court, pro violenta manuum injeftione ſuper clericum, of an inf 
cauſe the proceeding is pro refermatione morum, and not for da» Bl ting, , | 
mages. abar to \ 
2 Salk. 424 It has been doubted, whether, to a ſuit in the Admiralty for common 
7 1. mariners' wages, this ſtatute is a, good plea; becauſe it is ſaid, Wis not ſuc 
that this is a matter properly determinable at common law; an the ſtatute 
p the allowing the Admiralty juriſdiction therein, only a matter of Wet account 
indulgence. | o come ir 


But this is now. ſettled by the 4 and 5 Aun. c. 16. by which it WW for an of 
is enacted, . That all ſuits and actions in the court of Admiral * 
. 15 - 


* 
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« for ſeamen's wages, ſhall be commenced and ſued within fix 
« years next after the cauſe of ſuch ſuits or actions ſhall accrue, 
« and not after.” | 

[With reſpect to certain ſuits in the ſpiritual court, it is enacted 
by J. 27 G. 3. c. 44+ that © no ſuit for defamatory words ſhall be 
« commenced in any of the eccleſiaſtical courts, unleſs the ſame 
« ſhall be commenced within fix calendar months from the time 
« when ſuch defamatory words ſhall have been uttered.” And 
by 9 2. © no ſuit ſhall be commenced in any eccleſiaſtical court for 
« fornication, or incontinence, or for ſtriking or brawling in any 
church or church-yard, after the expiration of eight calendar 
« months from the time when ſuch offence ſhall have been com- 
« mitted,” ] | | 


(E) Of the Exceptions in the Statute 21 Fac. I. - 


c. 16. and what will fave a Bar thereof: And 
"ff herein, a 


1. What Actions are within the Exceptions of the Statutes. 


lea A® to this it hath been adjudged, that the laſt proviſo in the Cro. Car. 
ſtatute not only extends to thoſe actions therein enumerated, 245: 333e 
but alſo to an afſumpfit, though not mentioned, and to all other T 


20. 
hs actions on the caſe, being of equal miſchief, and plainly within 2 Mod. 71. 


* * * Sid. * 
the intention of the legiſlature, 453 


. * . * upon 
eſcape is out of the ſtatute; Saund. 37. but an action on the caſe for an eſcape is not. Sid. 305. So 


is 6cbt for not ſerting out of tithes ; for theſe are not grounded upon any contract. Cro. Car. 515. 
Hutt, 109. 


2. Of the Exception in relation to Infants, c. 


As to this it hath been holden, that the ſtatute being general, Lev. 31. 
infants had been included, had they not been particularly ex- 
cepted. 

1 hath been holden, that if an infant, during his infancy, by 2 Saund. 
lis guardian brings an action, the defendant cannot plead the ſta- 
ute of limitations; although the cauſe of action accrued fix years 
before, and the words of the ſtatute are, That after his coming of 
ape, Ke. | 

It hath been held in Chancery, that if one receives the profits Abr. Eq. 
of an infant's eſtate, and fix years after his coming of age he — 
tings a bill for an account, the ſtatute of limitations is as much Lockey. 
bar to ſuch a ſuit, as if he had brought an action of account at 
common law; for this receipt of the profits of an infant's eſtate 
u not ſuch a truſt as, being a creature of the court of equity, 
; and Wl the ſtatute ſhall be no bar to; for he might have had his action 

ck account againſt the defendant at law, and therefore no neceſſit 

. 0 come into this court for the account; for the reaſon why bills 
br an account are brought here, is from the nature of the de- 
_ | mand, 
«6 


* 


© . | L 
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mand, and that the party may have a diſcovery of books, papert, 
and the party's oath, for che more caſy taking of the account, 
- which cannot be ſo well done at law. But if the infant lies by 
| for ſix years after he comes of age, as he is barred of his action 
of accbunt at law, ſo ſhall he be of his remedy in this court. 


3. Of the Exception in relation to Merchants“ Accounts,” 


1 


Fen. 4% As to the exception relating to merchants, it hath been a mat- 


2 52nd: 124 ter of much controverſy, whether it extends to all actions and 
Lev. 285, accounts relating to merchants and merchandize, or to actions of 
2 Keb. 622. account open and current only, the words of the 5 being, 
— That all actions of treſpaſs, & c. all actions of account and upon the 
caſe, other than ſuch accounts as concern the trade of merchants ; ſo 
; that by the words, other than ſuch ations, not being ſaid action 
2 Mod-312: of account, it has been inſiſted that all actions concerning mei. 
2 Vern. 456. | 
chants are excepted: | 
vide the au- But it is now ſettled, that accounts open ard current only are 


© thorities within the ſtatute; and that therefore, if an account be ſtated 


Jepre. and ſettled between merchant and merchant, and a ſum eertain 
agreed to be due to one of them, if in ſuch caſe, he to whom 
the money is due, does not bring his action within the time li- 
| mited, he is barred by the ſtatute. | 
Caith. 226, 80, it hath been adjudged, that by the exception in the ſtatute 
concerning merchants' accounts, no other actions are excepted 
but actions of account. | 

Cath. 26. Alſo it hath been adjudged, that bills of exchange for value 
received, are not ſuch matters of account as are intended by the 

exception in the ſtatute of limitations. | 
Catling v. [But, though the exception in the ſtatute is ſo far limited to 
Skoulding, tranſactions merely between merchant and merchant, that where 
ag Nep. there is no item of account at all within ſix years before the ation 
R brought, the plaintiff will be precluded, unleſs he can ſhew tht 
the accounts were between merchant and merchant, &c.z jet 
mutual account of any ſort between a plaintiff and defendant, 
though neither of them of the deſcription of merchant, for auſ 
item of which credit has been given within fix years, is eyidenc: 
of a promiſe to pay the balance, and will take the caſe out of th: 
Cotes v. ſtatute of limitations. But where all the items of an open, un- 
Harris, liquidated account are on one ſide, the laſt item which happens !? 
Bull. N. P. be within fix years ſhall not draw after it thoſe that are of long 


wn ſtanding. ] 
4. Of the Exception in relation to Perſons beyond Sea. 
Oro. Car. It ſeems to have been agreed, that the exception as to perſon 


245+ 333+ being beyond ſea, extends only where the creditors or pant 
one 25% are ſo abſent, and not to debtors or defendants, becauſe the fit 


« 143» 5 6 . * hy 
4 Mod. 311. only are mentioned in the ſtatute, and this conſtruction hath vi 


151 36 rather preyailed, 'becauſe it was reputed the creditor's folly, a 
1. | 


If 
dies i 
an ac 
and t 
mitte 
Years 
lince 1 
ſtatut. 
lad, tha 
acminif 
Cale they 

ot the ca 
not recei 
Was no 

the thing 
tde intent 
would ha 


would ha 
hon has 


Vox. 


ited to 
- where 
Þ action 
ew that 
; yet 4 
endant, 
for all 
vidence 
it of the 
zen, u. 
10 


P 
longer 


Ses. 


Po 8 
Limitation of Actions. 

he did not file an original, and outlaw the debtor, which would 

have prevented the bar of the ſtatute. | 

But as the creditors being 3 ſea is ſaved by the 21 Jac. 1. Show. 98. 
c. 16. ſo now by the 4 and 5 Ann. c. 16. it is enacted, « That if Carth, 136. 
« any perſon or perſons, againſt whom there is or ſhall be any 
« cauſe or ſuit of action for ſeamen's wages, or againſt whom 
« there ſhall be any cauſe of action of treſpaſs, detinue, action 
« ſur trover, or replevin, for taking away goods or chattels, or of 
action of account, or upon the caſe, or of debt grounded upon 
« any lending or contract without ſpecialty, of debt for arrear- 
« ages of rent, of aſſault, menace, battery, wounding, and im- 
« priſonment, or any of them, be or ſhall be, at the time of any 
« ſuch cauſe or ſuit of action given or accrued, fallen or come, 
« beyond the ſeas, that then ſuch perſon or perſons, who is or 
« ſhall be entitled to any ſuch ſuit or action, ſhall be at liberty to 
« bring the ſaid actions againſt ſuch perſon and perſons after their 
« return from beyond the ſeas, within ſuch times as are limited 
* for the bringing of the ſaid actions by the 21 Fac. 1. c. 16.” 

[This exception is not confined to Eugliſbmen, who may occa- 
ſionally go beyond ſea, but is general, and extends to foreigners, 
who are conſtantly reſident abroad. 

As the ſtatutes of 21 Jac: and 4 and 5 Ann. are both expreſs, 
that the party to be excuſed muſt be beyond ſea, of courſe Scotland 
is not included in the exception. 

If a plaintiff be in England at the time the cauſe of action ac- 
crues, the time of limitation begins to run, ſo that if he, or, if he 
die abroad, his perſonal repreſentative, do not ſue within fix years, 
the ſtatute attaches z and this, though the perſonal repreſentative 
were abroad at the time of the teſtator's or inteſtate's death. 

The abſence of one of ſeveral co-plaintiffs will not prevent the Perry v. 
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Strithorkt v. . 
Greme,zBL 
Rep. 723. 


King v. 
Walker, 

1 Bl, Reps 
286, 

Smith v. 
Hill, z Wil. 
I 34. 


ſtatute of limitations from attaching, for it lays the others under 2 
no diſability of ſuing.) N 


5. Where no Executor or Adminiſtrator to ſue or be fued. 


If A. receives money belonging to a perſon who (a) afterwards Salk. 422. 
dies inteſtate, and to whom B. takes out adminiltration, and brings ?!- 4- 
X . . 1 Curry v. 
an action againſt A., to which he pleads the ſtatute of limitations, 5 


a . top henſon, 
and the plaintiff replies, and ſhews that adminiſtration was com - Skin, 


$55» 
; , . EY” : l. 3. S. C. 
mitted to him ſuch a year, which was infra ſex annos; though ſix f 3 


Jears are expired ſince the receipt of the money, yet not being ſo $ C. Cath. 
lince the adminiſtration committed, the action is not barred by the 335. S. c. 
ſtatute, — 
book it is 

laid, that Holt was of opinion, that the adminiſtrator ſhould have fix years from the time of granting 
«miniſtration, according to Stanford 's caſe cited in Saffin's Caſe, Cro. Jac. bo, 61. but in the principal 
cal there was judgment againſt the plaintiff on another point. { (4) Nete; This ſtatement of the fats 
of the caſe of Curry v. Stephenſon is incorrect. It appears from Skinner's Report, that the money wag 
dot received by A. until after the death of the inteſtate: ſn that, beſore aiminiitration was granted, there 
Was no perſon who cou d claim it; and the ſtatute begins to operate only from the time a right to demand 
the thing in que lion ves in ſome one. In Stanford's caſe the fine was not levied till after the death of 
the inteſtate. Had the money been received in the lifetime of the perſon who died inteitare, that perſon 
would have had a tight of action againit A. veſted in him, and from that period the time of limitation 
would have commenced ; and the {tatute would have been a bar. For, when once the time of limita- 
tion has begun to run, it ſuffers no interruption from the death of the claimant, nor does i. revive in 
favour of any perſon vpon whom the right Hh. may devolve.] 
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2 Salk. 424. It is faid in general, that where one brings an action before the 
pl-r3. „Ser expiration of fix years, and dies before judgment, the fix years 
— being then expired, this ſhall not prevent his executor “. 


But if an executor ſues upon a promiſſory note to the teſtator, 
and dies before judgment, and fix years from the original eauſe of 
Huggins. action are actually expired, and the executor of the executor brings 
K. E. 335. 2 new action in — years after the firſt executor's death, the ſta- 

Firagdd 150. tute of limitations ſhall be a bar to ſuch action; for though the 
2 Stra. go. debt does not become irrecoverable, by an abatement of the action 
1 after the ſix years elapſed by the plaintiff's death, yet the executor 
Imitation ſhould make a recent proſecution, to which the clauſe in the ſta- 
was one of tute, that provides a year after the reverſal of a judgment, Q. 
- wt — may be a good direction; or ſhew that he came as early as he 
the pleading could, becauſe there was a conteſt about the will, or right of ad- 
thereof no miniſtration; for the ſtatute was made for the (a) benefit of de- 
Alperage, fendants, to free them from actions when their witneſſes were 


ment to an p 
body. Per dead, or their vouchers loſt. a i 


Holt, C. J. 7 Mod. 12. [It is a noble, beneficial act. Per Wilmot, J. 1 Bl. Rep. 287. It is allowed 
to de pleaded in the courts both of C. P. and K. B. after an order for time to plead on the terms of pleadi 
dluably. Rucker v. Hannay, 3 Term Rep. 124. Fide Studholme v. Hodgſon, 2 Term Rep. 390. — 
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Knight v. [Where a ſtatute for allotting waſte lands within a manor, di- 
m— Coup. rected all diſputed claims to be tried by a feigned iſſue, and limited 
18 the time of bringing the action to ſix months; it was holden, that 
an action brought againſt a copyholder, within time, if abated by 
his death, muſt be revived againſt the heir within ſix months after 
the plaintiff had notice of the deſcent, though the heir were not 
admitted till long after that time.] 

If there is no executor againſt whom the plaintiff may bring 
his action, he ſhall not be prejudiced by the ſtatute of limitations, 
nor ſhall any laches in ſuch caſe be imputed to him. 


Pg; ys _— 
. 


2 Vern. 695. 


6. Where no Juriſdiction to ſue in, or where hindered by ſome 
Authority. 


Keb. 157. It ſeems agreed, that there being no courts, or the courts of juſ- 


— ng tice being ſhut, is no plea to avoid the bar of the ſtatute of limita- 
2 Salk. 420, tions; as, where after the civil war an aſumpſit was brought, and 


pl. 2, (5) In the defendant pleaded the ſtatute of limitations; to which the plain- 
er d replied, that a civil war had broke out, and that the government 


— was uſurped by certain traitors and rebels, which hindered the 
by an invin- courſe of juſtice, and by which the courts were (6) ſhut up, and 
— wn that within fix years after the war ended he commenced his action; 
they be this replication was held ill (c); for the ſtatute being general, mult 
—_ work upon all caſes, which are not exempted by the exception. 

law, or an act of parliament, ſhall not be prejudicial.— Therefore to ſay the courts were ſhut, is good 


excuſe, on voucher of record, Bro. tit. Failure of Record. So, in the times of domeſtick war, when 
courts of juſtice are ſhut, a deſcent ſhall not take away an entry, though the difleifin was in times of peace; 
for then the diſſeiſee would be without all remedy, there being no courts open to bring his action in. Co. 
Lit. 249. (e) In ſome books it is ſaid, that the defendant rejoined, and ſet forth the act of oblivion, and that 
for confirmation of judicial proceedings; and for this reaſan alſo the replication was held ill. Keb. 157» 
Lev. 111. 


3Lev. 233, And in confirmation of this doctrine we find, that an act of 


parliament was made 1%. M. whereby it is enacted, that 2 * 


altho 
when 
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the 10th of December (which was the day that King James de- 
parted, till the 1 2th of March 1688, when King William aſſumed 
the government) ſhall not be accounted any part of the time wich- 
in which any perſon by virtue of the ſtatute of limitations might 
bring his action; but that he ſhall have ſo much allowance of 
time as is from the 1oth of December to the 12th of March for 
bringing his actien. | ; | ms 
It is clearly agreed, that the defendant's being a member of Lev-3r-rtr. 
parliament, and entitled to privilege, will not ſave a bar of the — 9 
ſtatute; becauſe the plaintit might haye filed an original without 15 
being guilty of any breach of privilege. 5. 4 | | 
t is ſaid, that if a man ſues in Chancery, and, pending the Vern. 73, 
ſuit there, the ſtatute of limitation attaches on his demand, and 2 ny — 
his bill is afterwards diſmiſſed, the matter being properly deter- there muſt 
minable at common law; in ſuch caſe, the court will preſerve the be ſome 


we 's right, and will not ſuffer the ſtatute to be pleaded in equitable 


: circumſtan- 
ar to his demand. ; — * 

ing his caſe; and therefore in 2 Chan, Ca. 217. it is ſaid, that unleſs the plaintiff was ſtayed by ſome act. 

of the court, as injunction, &c., the court will not interpoſe. 


If the ſtatute of limitations be pleaded to an action, the plain- Sid. 228. 
tiff to ſave his action may reply, that he had commenced (a) the 3 Keb 383+ » 


N , %ay . 3 - Beven and 
ſuit in an inferior court within the time of limitation, and that it Chapman. 


1 i 

was removed to Weſtminſter by habeas corpus ; and this ſhall be Lev. 143. 
| 

r 


allowed by a favourabie conſtruction of the ſtatute of limitations; $ 8 
5 pe” . point 
although in ſtrictneſs the ſuit is commenced in the court above, does not 


when it is removed by habeas corpus, AN 

a 
»laintiff mutt aver, that the cauſe of action in the court below, and that removed, is the Cro. 
Cit, 294. Bat a difierence in value is not material. Vent. 252. 2 


So, in a like caſe, where debt was brought in the Palace-court, 2 Salk. 424. 
and after ſome proceedings there, the fix years expired, the de- ius, 
fendant ſued a habeas corpus, and removed the cauſe into B. R., philips. 
where the plaintiff declared de news; and the defendant pleaded, 
that the cauſe of action did not accrue within fix years before the 
eſte of the habeas corpus ; this was held to be a good plea; but 
that the plaintiff might reply the ſuit below, and ſhew that to “ So, of a 
have been within the fix years; not that this ſuit was a continu- _ 3 
ance of the ſuit below, but that the plaintiff had rightfully and London's 
legally purſued his right; and it ſhould not be in the power of court. Stra, 


| . . 7 219. Ld. 
; . to defeat or hinder him of a remedy without any Ren. 1627. 


7. Where the Suing out a Writ will ſare the Bar of the 


: Statute, 

dre It is clearly agreed, that the ſuing out an original will ſave a Carb. 136. 

* bar of the ſtatute of limitations, and that thereupon the defend- — ps 
4 hit ant may be outlawed z aud that if beyond ſea at the time of the 3 Nod. 377. 
157+ outlawry, though it ſhall be reverſed after his return, yet the (6) For this 


plaintiff may bring another original by (6) Jeur nies accounts, and — 
& of thereby take advantage of his firſt writ. a 
from Vor. IV, Ii Alſo, 


482 Limitation of Aftions, 


Sid. 53.66, Allo, it is agreed, that the ſuing out a /atitat is a ſufficien 


_ 233- commencement of a ſuit, to ſave the limitation of time, becauſe M 
alk, : n x » 22 l 
Str. 350. the /atitat is the original of B. R. and may be continued on record 
2 Str. 734. as an original writ. | | 
Ld. Raym. 1441. 2 Burr. 961. 4 
. | hy regt 
2 Keb. 46. Alſo, it hath been ruled, that to a plea of the ſtatute of limita- a> 
Bottle and . h laintiff . ati 
Wood tions the plaintiff may reply, that he ſued out a /a/izat, and con- rr 
tinued it down by a vicecomes non miſit breve, without concluding ſeſſ 
prout patet per recordum ; for the latitat roll is only for the private A 
uſe of the court, and no record. t 
6 OT” 0 p- 
Style, 178. So, it ſeems, the plaintiff may reply, that he ſued out a /atitat of 
2 Keb. 369+ ſuch a term, without ſetting forth the day of the zeffe; and that 
S. C. cited. , 1 . , 
[But inthis in ſuch caſe it ſhall have relation to the firſt day of the term. . 
Caſe, the di fendant may in his rejoinder ſhew the true day on which the /atitar was ſued out, in oppof - e 
tion to the tte. Johnſon v. Smith, 2 Burr, 950. 
Carth. 144. But though the ſuing out of an original, or latitat, will be 2 | w 
pay 429. ſuſſicient commencement of a ſuit, yet the plaintiff, in order to I, 
Lutw. 101. make it effectual, mult {hew that he hath (a) continued the writ Ity an 
254 to the time of the action brought, _—_ 
3 Mod. 33. broug 
(a) That the attorney's writing the continuances on the writ in his chambers, is ſufficient, Sid. 53- the ſt⸗ 
Keb. 140. [The continuances, it ſeems, may be entered at any ü me. Bates 3 un v. Jenkinſon, . 
E. 24 G. 3. cited in 6 Term Rep. 618.] Was at 
ackno! 
Carth. 144 As, in «/umpſit for ſees due to an attorney, the defendant plead- being 
er , ed, non gſſumpſit infra ſex annes; the plaintiff replied, that on ſuch Alf 
„ Salk 420, 2 day two years before he had ſued out an attachment of privilege me a 
51.2 S. C. againſt the defendant; upon which writ faliter proceſſum fuit, that amp! 
the defendant (on ſuch 2 day) in Hilary term anno 2 Will. e. the def 
appeared, and the plaintiff declared againſt him modo & forma, &c. that the 
And upon demurrer to this replication it was held ill; becauſe cutor fe 
the plaintiff did not ſet forth any continuance of this writ of at- yu; wh 
tachment, {per dic. nan miſit breve, ) which was ſued out two conditio 
years beſore; for it is impoſſible that the defendant ſhould appest tne exec 
in Hilary term anne 2 Will, to a writ returnable two years before, maintair 
and no other writ is ſet forth by the plaintiff; but if the plaintifh cauſe of 
after the taliter proceſſum uit, had ſhewn the laſt attachment, and ther uſe 
the return thereof, upon which, in truth, the defendant did ap- on pe 
. , : e pro 
pear, it had been well enough without ſhewing any of the con- r; t 
tinuances. | Moc. 309. 
Salk, 421. An indebitatus aſiumgſit was laid ſeveral ways; the defendant 
Green v. pleaded, a&is 1912quie dicit qued billa predi, exhibit, fuit 20 die Junih $o, it ! 
Kivett. , SE i . * „It ! 
& mon antea & quad ipſe ad aligusd tempus infra ſex annos ante exhio WW eebt with 


tionem bille prædict. nom afſumpfit, Sc. The plaintiff replied a bil 
of Middleſex teſted die Lune prox. paſi tres ſeptimanas, c. return. 


Mevent t) 
0 Serjeants*.. 


able the ſame day; whereupon was returned non eft inventus, and oo the d 
continued down by vic. xon miſit breve & præcept. ficut alias. To Mane? * 
this it was demurred, and judgment given tor defendant; for there Mur, „et t 
cannot be ſuch a bill of Middl-/ex as this, which is returnable the E a 
e 


very day of the fe: and the ſtatute of limitations, on which the 
ſecurity of all men depends, is to be favoured, 
G [An 
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[An attachment of privilege is not a continuance of a bill of Smith v. 


| - ; Bower 
: Middleſex. 3 Term Rep. 662. Leadbeater v. Markland, 2 Bl. Rep. 1131. 


Although a ſuit actually commenced, though informally or ir- (a) Harris v. 


regularly, will have the effect of preventing the operation of the aeg; 
* ſtatute; yet the plaintiff muſt ſhew that the firſt writ was (a) re- 615. Bull. 
a turned; for until the return of the writ the court is not in poſ- N. P. 151. 
E ſeſſion of the cauſe. 
te A bill may be filed againſt an attorney in the vacation, in order Lone vs 

| t, B. 

f to prevent the ſtatute from attaching.) 6 r 1 
lat | » . 
5 3. Where a Debt barred by the Statute ſhall be ſaid to be 


revived. 


It is clearly agreed, that if after the fix years the debtor acknow- Salk. 28. pt. 
ledges the debt, and promiſes payment thereof, that this revives — 1 
: . . . . arth. 470. 
it, and brings it out of the ſtatute; as, if a debtor by promiſſory 3 Med. 425, 


note, or ſimple contract, promiſes within ſix years of the action 426. 


brought that he will pay the debt; though this was barred by 
the ſtatute, yet it is revived by the promiſe; for as the note itſelf 
was at firſt but an evidence of the debt, ſo that being barred, the 
acknowledgment and promiſe is a new evidence of the debt, and 
being proved, will maintain an ee for recovery of it. 

Alſo, it hath been adjudged, that a conditional promiſe will re- 
ye a debt barred by the ſtatute of limitation; as, where to an 
oſump/et by an executor for goods ſold and delivered by the teſtator, 
the defendant pleaded the ſtatute ; and upon evidence it appeared, 
that the defendant within fix years, being applied to by the exe- 
cutor for the debt, faid, If yore prove that I had the goods, I will pay 
yu; which being fully proved at the trial, it was held that this 
conditional promiſe revived the debt; and that though made to 
the executor, after the death of the teſtator, it was ſufficient to 
maintain the iſſue; (5) becauſe the promiſe did not give any new 
cauſe of action, but only revived the old cauſe, and was of no 
her uſe but to prevent the bar by the ſtatute of limitations. 


2 Show. 126. 
pl. 104. 
2 Vent. 151. 


Com. 57. 
Ss Co 
Carth. 470. 
Heylin Vs 
Haſtings. 
Salk, 29s 
pl. 19 8. 9 
5 Mod. 425. 
S. C. cited. 
) Where 
the plaintiff 
declared as 
executor, on 
a promiſe to 
the teſtator, 
and the de- 


tendant pleaded non aſſumpſit infra ſex annos; and upon the trial of the iſſue it appesred, that there was a 
de promite made within fix years, but it was a promiſe made to the plaintiff himſelf, and not to the 
ettor z it was held per cur. that he ſhould have declared accordingly. Salk. 28. Dean v. Crane, 
bNod. 309. S. C. [Bull. N. P. 150. S. C.] 


do, it hath been held, that a bare (c) acknowledgment of the Carth. 470. 
cbt within fix years of the action, is ſufficient to revive it, and {4 to be fo 


- eld by all 
Mevent the ſtatute, though no new promiſe was made. = Bin 
C Yefjeants'-Inn, (c) As, ſtating an account of the goods ſold, March, 105-6. - And an acknowledge 
vent ot the debt even after the commencement of the action will take it out of the ſtatute, Yea v. 
vouraker, 2 Burr. 1099. What is an acknowledgment is matter for the conſideration of a jury. Lloyd 
Mund, 2 Term Rep. 760. But although a promife is not neceſſary to take the demand out of the 
Tate, yet the deglaration of the defendant muſt amount to an acknowledgment of a debt; and there- 
't, where a perſon ſued by an executor ſaid, „ acknowledge the receipt of the money, but the teſtatrix 
dit me.“ Clive, Baron, held it not ſufficient. Owen v. Wolley, Bull. N. P. 148. ] 


* 


But 


11 2 


Ms: Limitation of Attions. 


2Vent. 161. But if an indebitatus aſſumpſit for goods ſold be brought * pl 
—_— four perſons who plead the ſtatute of limitations, and it be found E 
20 2 ty that one of them promiſed within ſix years, there can be no no 
three judges judgment againſt him, for the contract being entire, it muſt be = 
againſt Ven- found that they all promiſed. u 
tris who in- | var 
clitied to the contrary ; becaule the plea of non aſſumpſit infra ſex anno implies a promiſe at farſt ; and if not 
one ſhould renew his promiſe within fix years, it is 1caſ6nable it ſhould bind hic; and the plaintiff muſt $2: 


ſue them all, elſe he will vary fiom the original contract. [ But it hath been lately determined, that 

the acknowledgment of one out of ſeveral drawers of a joint andſeveral promiſſory note, will take it out | 
of the ſtatute as againit the others, and may be given in evidence in a ſeparate action againſt any of the I; 
others. Whitcombe v. Whiting, Dougl. 652. And if in ſuch caſe, one of the drawers becomes bank. am 
rupt, and the payee receives a dividend under tha commiſſion on account of the note, this payment of the 
dividend under the commiſſion will amount to ſuch an acknowledgment of the debt as will prevent any prc 


of the others from availing themſelves of the ſtatute of limitations in an action brought againſt them for ] 
the remainder of the money due on the note, Jackſon v. Fairbank, 2 H. Bl. 340. The caſe of Bland . 
v. Haſelrig in the text, Mr. Douglas obſerves, may be explained on the manner of the finding; for,'s the mfr 
plea was joint, and the declaration mult have alleged a jyint undertaking, the verdict did not find what the was 
plaintiff had bound himſzIf to prove. But, according to the p-inciple in Whitcombe v. Whiting, the _ 
Jury were to conſider the promite of one as the promiſe of all, and therefore, to kad a general verdid cou 
22ainſt all. Dougl. 653 n.] wer 
actic 
Salk. 154 It ſcems to be the doctrine of the courts of equity, that if 2 ſwer 
725555 1. man by will or deed ſubject his lands to the payment of his debts, a de 
ee, 4 5 dabts barred by the ſtatute of limitations ſhall be paid, for they diſtr: 
this point, are debts in equity, and the duty remains; and the ſtatute hath Ee. 
- pr not extinguiſhed that, though it hath taken away the remedy. In 
Strafford, 2 P. Wms. 373. Andrews v. Brown, Pr. Ch, 385. Jones v. Earl of Strafford, 3 P. Was. plead 
77. Vaughan v. Guy, Mof. 245. Legaltick v. Cowne, Id. 391. Lacon v. Briggs, 3 Atk. 107 replie 
Truman v. Fenton, Coup. 548. Oughterlony v. Eari of Powis, Ambl. 231. | ſix ye 
: k ; on th 
Abr. Eg. Alſo it hath been ruled in equity, that if a man has a debt due held 
30S wy, do him by note, or a book-debt, and has made no demand of it — 1 
— for ſix years, ſo that he is barred by the ſtatute of limitations; no de 
et if the debtor, or his executor, after the ſix years, put out an alied 
advertiſement in the Gazette, or any other newſpaper, that al which 
perſons who have any debts owing to them, may apply to ſuch: o the 
place, and that they ſhall be paid; this (though general, and upon e 
thereſore might be intended of legal ſubſiſting debts only eres 
yet amounts to ſuch an acknowledgment of that debt which terial p 
was barred, as will revive the right, and bring it out of the f- of 
tute again, 
F) Of the M ing Al. i * 
(F) the Manner of pleading, and taking A nomic. 
vantage of the Statute of Limitations. U ppc 


Lev. 171. I ſeems to be admitted, that the ſtatute of limitations muſt be 
3 pleaded (a) politively by him that would take (+5) advantag* 


& wide Cro. , ; b 
Jac. 115, thereof; (c) and that the ſame cannot be given in eyidenct, 


(a) And efpecially in an aſimpfit, becauſe the ſtatute ſpeaks of à tim 


* paſt, and relates to the time of making the promiſe. 
ant pleads, that if any ſuch promiſe vas made, it was not within fix years, and ſo within the ſtatute © 
limitations; ſuch conditional plea is not good; wide head of Pleadings. Zut purſuant to the aw 
4 & 5 Annz, c. 16. for amendmen: of the law, the defendant, by way of double plea, may plead nen ugh 


and ren aint infra ſex anus; though it may ſeem inconſiſtent, the plea of non aum it infra ex an ow 


t due 
1 of it 
tions; 
gut al 
hat all 
ſuch a 
U, and 
only 
which 


he la- 


12 Ad- 


muſt be 
dvantags 
evidence, 
f 2 time 


the ſtatut © 
to the n 
| nor Ir, * 


1 ſex oh 5 


-- Limitation of Attions. 


485 


plying a promiſe. (5) If a man deviſes all the reſt and reſidue of his perſonal eſtate, after debts and legacies 
paid, to 8 S. and ſeveral of the creditors are barred by the ſtatute of limitations, who notwithſtanding 
i 


bring actions againſt the executor, and he refuſes to plead the ſtatute of limitations; yet equity will 
got in ſavour of J. S., to whom the ſurplus is deviſed, compel the executor to plead the ſtatute. 
Abr. Eq. 305. Caſtleton v. Lord Fanſhaw. (e) That though it appears upon the face of the 
declaration that the cauſe of action did not ariſe within fix years, yet the defendant ſh ill not take ad - 
vantage of that without pleading, becauſe there might be an original ſued out, which the plaintiff can- 


not otherwiſe ſhew, than by way of replication, upon the defeadant's putting him upon it. 2 Salk. | 


422,3. 


But in debt for rent, upon ui debet pleaded, the ſtatute of Salk. 258. 


limitations may be given in evidence; for the ſtatute has made it 
no debt at the time of the plea pleaded, the words being in the 
preſent tenſe. 

In replevin the defendant pleaded not guilty de capt. predic? 
infra ſex anno jan ultimo elapſes; and though it was urged that this 
was the ſame with pleading nan cepit, and if he did not take, he 
could not be guilty of the detainer; and if this way of pleading 
were not allowed, the ſtatute would be entirely evaded as to this 
action; yet the plea was held ill, becauſe he ought to have an- 
ſwered to the detaiger, as well as to the taking; for there may be 
2 detainer without a taking: beſides, a thing may be lawtully 
diſtrained, although unlawfully kept; as, by being put into a caſtle, 
De. by which means it could not be replevied. | 

In treſpaſs, for a treſpaſs done 13 years before, the defendant 
pleads, that infra ſex annos, &fc, non eft inde culpabilis, Plaintiff 
replies, that he brought his action ſuch a term, and that within 
{ix years before that time the defendant did the treſpaſs; and up- 
on this the defendant takes iflue, and is found guilty; and it was 
held, 1/7, That the defendant's plea was good in bar, without 
pleading the ſtatute. 24y, That the plaintiff's replication was 
ao departure; although it was objected, that he could have re- 
plied nothing, but that he was under ſome of the diſabilities, ſor 
which there is a ſaving in the ſtatute; fox the plaintiff is not tied 
to the time or place laid in the declaration, but may vary from it 
upon evidence; and ſo when the defendant, by his plea, pleads to 
a certain time or place, and thereby makes the time or place ma- 
terial, the plaintiff may follow him without any (a) departure. 


pl. 1. per 
Holt. 


Sid. Ir, 
Arundel and 
Trevil, Keb. 
279. 8. C. 


Raym. $6, 
Lev. 110. 
Keb. 566. 
8. C. Lee v. 
Raynes. 

(a) Note; 
This caſe 
ſeems to dif- 
fer from 
Tyler and 
Wall, Cro. 
Car. 229. 
for there 
the plaintiff 
in his repli- 
cation varies 
as well from 
the time aid 
by the de- 


fendant in his plra, as the time laid in the dectaration. 


In equity, where a particular ſpecial promiſe is charged to Anon. - 
avoid the operation of the ſtatute, the plaintiff mult deny the 3 Atk. 70s 


promiſe charged, by averment in the plea, as well as by anſwer 
2 {1pport the plea.) : 


lebe, ve Galt ee, e, 
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de! 
, no! 
Maihem. to 
tog 
left 
mu 
; | p 28 
3 tho1 
(A) What it is. 
a . 
(B) How puniſhed. ation 
ipſum 
F. N. 
f. N. 
F. N. 
By 
$i maihe 
(A) What it is. — 
tan 2 
. battery 
Po. Lit ta6. AIH EM is defined to be any hurt done to a man's body 15 
128. 3 Inſt. whereby he is rendered leſs able in fighting, either to de- court, 
. fend himſelf, or annoy his adverſary; ſuch as the cutting off, oe 
c. 44+ diſabling or weakening a hand or finger, ſtriking out an eye faulted 
3 Bi. Comm. or fore-tooth, or caſtration, &c., and theſe are properly ſaid to cunt 
wy be maihems, and to come under the notion of felonies ; but "vga 
the cutting off an ear, or noſe, are ſaid not to be properly = 
maihems, becauſe they do not weaken a man, but only disfigur te jug 
: a ars, no 
him. not men 
upon vi 
4 horſe, 2 
(B) How puniſhed. which t 
the decla 
. . . Sid. 1 
Brack. 144. BY the old common law caſtration was puniſhed with death ater wi 
* and other maihems with the loſs of member for member; anke 
* . ' 0 
but of later days maihem was puniſhable only by fine and impn "om, 
ſonment. the batte; 
to be giv 
8 | by Ab 
(a) Theoe- And by the ſtatute (a) 22 & 23 Car. 2. c. I. it is enacted, 7 „ Ad te 
eaſionof this cc if any perſon ſhall on purpoſe, and of malice forethought, an ef maihern 
act was an . . 2 diſ bl the tongue put in bar, ſon 
aſlault that © by lying in wait, unlawfully cut out or diſable gue 1 it in evide 
was made on © out an eye, {lit the noſe, cut off a noſe or lip, or cut off or 1 Com. Dig 
45 on « able any limb or member of any ſubje& of his majeſty, wi 10 502 
, 0 . . . . - 2 0 1 
member of © intention in ſo doing to maim or disfigure, in any the n— * 
the Houſe © before- mentioned, ſuch his —_—_— ſubject, that then, and Þ 
_ « every ſuch caſe, the perſon or perſons ſo offending, their 2 
fitting his © ſellors, aiders, and abettors, knowing of and privy to the o my 
nole,and (4 as aforeſaid, ſhall be and are by the ſaid ſtatute declared to 
* &« felons, and ſhall ſuffer death as in caſes of felony without 
try'act, © benefit of clergy. 


% Provided, that no attainder of ſuch felony ſhall extend to * 
rupt the blood, or forfeit the dower of the wife, or the lands 
goods, or chattels of the offender.” 1 


d to co 
1e lands, 


U 


If a man attack another of malice forethought, in order to mur- Stat. Tri. 


der him with a bill, or any other ſuch like inſtrument, which can- 3 - 4 


not but endanger the maiming him, and in ſuch attack happen not in Coke's 
to kill, but only to maim him, he may be indicted on this ſtatute, trial who 
together with all thoſe who were his abettors, c. and it ſhall be 3 1 
left to the jury on the evidence, whether there was a deſign to burne were 


murder by maĩming, and, conſequently, a malicious intent to maim, condemned 
and executed 


23s well as to kill; in which caſe the offence is within the ſtatute, a Suffotle 
though the primary intention was murder“. aſſizes, 
8 Ceo. 1. for ſlitting the noſe of Mr. Criſpe. 

* RemgDY by Afion, For a threat, aſſault, battery, or maihem, the party ſhall have a remedy by 
ation of treſpaſs, guare manus impoſuit ita quod, &c. Lut. 142$.— Quare in ipſum inſultum fecit & 
ipſum werberavit, &c. F. N. B. 86. I =— And ſuch is the form, though he does not wound him. 
F. N. B. 86, K. —— Nuare in ipſum inſultum fecit, werberavit, vulneravit, & impriſonavit, &c. 
f. N. B. 86. K.——Yuare, cepit, impriſenavit, & in priſona quouſque finem, &c. fecifſet, detinuit. 
F. N. B. 86 K. 6 

By Inditt ment. So, maihem is the greateſt offence under felony. Co. Lit. 127. 4.80, for a 
maihem a man may be indicted, fined, and ranſomed. Co. Lit. 127. a. b. 3 Ini. 63.— Tbough the 
maihem be done by himſelf, - Co. Lit. 127. b.— Though the perſon be his villein, who cannot main» 
tain an action for it againſt his lord. Co. Lit. 127. a.—So, an indictment lies for an affault, 
battery, or impriſonment of a ſubject. Com Dig. 1 V. 526. 

When the Damages ſhall be increaſed for a Maibem. —— }f the declaration mention a maihem, the 
court, upon view of the mayhem, may increaſe the damages given by the jury.—1 Roll. 572. |. 10. 
15, R. 1 Leo, 139.— Though the particular part in which the maihem was, be not ſpecified. 
R. Hard. 408. [In Brown v. Seymour, the court ſeemed to th nk a declaration, that defendant aſ- 
faulted and maimed the plaintiff in the left hand particular enough, though they did not allow the cir- 
cumſtances of the caſe to be ſuch as called for an increaſe of damages. 1 Wilſ. 6.] So, in battery, 
where the manner of the battery js deſcribed, the court, upon view, may increaſe the damages. Per 
Hale, Hard. 408.-So, the court may increaſe damages, upon view, and examination of witneſſes, 
where the declaration is general ue maibemawit, without making any deſcription of the mayhem, if 
the judge of aſſiſe certify the particulars of the maybem, or be in court, and affirm, that the particu-" 
lars, now proved, were given in evidence at the trial. 1 Sid. 108.— But where the declaration does 
not mention a maihem, nor deſcribe the manner of the battety the court cannot increaſe the damages 
en view, Hard. qo8.—So, if the maihem was not the act of the deſendant directiy, but by an 
lorſe, after the plaintiff was thrown down by the defendant. R. 1 Sid. 433.—Or, by a gun, 
which the defendant let off, and which maimed the plaintiff againſt bis will. R. 1 Sid. 108,-So, if 
tte declaration be general guod maikemavit, without deſciibing how, and the Judge do not certify it. 
1 Sid. 108, In Smallpiece v. Bokenham, M. 27 Car. 2. C. B. upon a motion to increaſe damages 
ſuper vi um v ulreris, the court ſaid, it was neceſſary to be proved to be the ſame wound for which the 
damages were given, and ordered notice to be given ta the defendant who appeared, and witneſſes on 
the one part and on the other were examined, and ſeveral of the jurymen, who all ſaid, that no evi- 
cence was given to them that any blow was given upon the eye, or that the plaintiff had loſt his eye by 
the battery; and for this reaſon the court would not increaſe the damages; for new evidence ought not 
to be given, this being a cenſure on the firſt verdict, and a correction of it. Bull. N. P. 21. ] 

By Appeal. So, he may proſecute his appeal of maiherm. Han! Ent. 270. Co. Ent. 50. . 
&nd the writ of appeal, and indictment ſhall ſay, gued fe/onice maihemavit, 7 Inſt. 63. 118.— To an appeal 
ot maihem, the detendant may plead not guilty. Han. 271.50, it he did it /e defendendo, he may plèad 
i" bar, ſor: aſſault demeſne. Han. 291. 277. Co. Eat. 5. - Aud he muſt plead it; for be cannot give 
it in evidence upon not gui. 2 Inſt. 416.—So, the defendant may plead a releaſe of the mayhem. 
Com. Dig. 1 V. 597 —Or, of all actions perſonal ; for the damages only are recovered in ſuch appeal. 
Lit. {. 502.—So, the defendant may plead 20/7. or other ſum given in ſatisfaction. Hans 274. —— A 
{cov&iy in treſpaſs for the ſame maihem, Co. Ent. 50. kh. 


See Mr. J. 
Buller's 

comment on 
the doctrine 


of maintenance, 4 Term Rep. 340.-] Co. Lit. 368. b. 


Co. Lit. 368. 
2 Inſt. 213. 
2 Roll. Ahr. 
115. 


2 Inſt. 212. 
2 Roll. Abr. 
115. 
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Maintenance, and the Offence of Buy: 
ing or Selling a pretended Litle, 


Aintenance in general ſignifies an unlawful taking in hand, 
or upholding of quarrels, or ſides, to the diſturbance oi 


hindrance of common right; and is ſaid to be twofold : 
2 Inſt. 208, S12» Hawk. P. O. C. 83. 


1. Ruralit, or in the country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the poſſeſſion of 
them for him by ſorce or ſubtlety; or, where one ſtirs up quarrels 
and ſuits in the country, in relation to matters wherein he is no 
way concerned ; for this kind of maintenance is puniſhable at the 
king's ſuit by fine and impriſonment, whether the matter in 
diſpute any way depended in plea, or not; but it is ſaid not to be 
actionable. 

2, Curialis, or in a court of juſtice z where one officiouſly inter- 
meddles in a ſuit depending in any ſuch court, which no ways be: 
longs to him, by aſliſting either party with money, or otherwiſe, 
in the proſecution or defence of any ſuch ſuit. 


Of this ſecond Kind of Maintenance there are ſaid to be three 
Species: 
1. Where one maintains one fide to have part of the thing in 
ſuit, which is called champerty. | 
2. Where one laboureth a jury, which is called embracery. 
2. Where one maintains another without any contract to hare 


part of the thing in ſuit, which generally goes under the common 
name of maintenance; and of which in the following order. 


(A) What ſhall be faid to amount ta an Add of 
Maintenance. 


(B) In what Reſpects ſome ſuch Acts may be 
juſtified : And herein, 


1. How far they are juſtifiable in reſpect of an Intereſt inthe 
Thing in Variance. 

2. How far in reſpect of Kindred or Affinity. 

3. How far in reſpect of other Relations; as that of Lord and 
Tenant, Maſter and Servant. | 
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Maintenance, &c. 


4. How far in reſpect of Charity. | 
5. How far in reſpect of the Profeſſion of the Law. 


C) How Maintenance is reſtrained, and puniſhed 
by the Common Law. 


(D) How reſtrained and puniſhed by Statute. 


(5.08 the Offence of Buying or Selling a pretended 0 
tle, 


(A) What ſhall be ſaid to amount to an Act of 
Maintenance. 


I is ſaid, that not only he who aſſiſts another with money in Bro. Maint. 

his cauſe, as by retaining counſel for him, or otherwiſe bearing 7:34 41 
him out in the whole or part of the expence, but alſo he who, by ,,g 
his friendſhip or intereſt, faves him that expence, which otherwiſe Hawk. P. c. 
he may be put to, is guilty of maintenance; as where one per- 3. $5: 
ſuades, or but endeavours to perfuade, a man to be of counſel for 
another gratis. 

Alſo, it ſeems to be an act of maintenance to open evidence to Hetl.78, 79. 
the jury, or to give evidence officiouſly without being called upon e. Tn 
todo it, or to ſpeak in'a cauſe as one of counſel with the party, or * — 
to retain an attorney for him; and ſome have ſaid, that it is main- 2 Roll. Abr. 
tenance even barely to go along with him to inquire for a perſon 118. 
learned in the law. | 

t ſeems to be maintenance for a man of great power and inte- Hawk. P. C. 
relt to ſay publickly, that he will fpend 20/. on one fide, or that 3 
he will give 201. to labour the jury; and it hath been ſaid to be authorities 
maintenance for ſuch a perfon to come to the bar with one of the there cited. 
parties, and ſtand by him while his cauſe is tried, without ſaying 
any thing : but a promiſe to maintain another is not maintenance, 
unleſs it be in reſpect of the publick manner in which it is made, 
or the power of the perſon by whom it is made. 

t is ſaid to be maintenance for a juror to ſolicit a judge to give Hawk. P. c. 
judgment according to the verdict ; but it ſeems to be no mainte- © 53+ $ 5. 
nance for a juror to exhort his companions to join with him in 
luch a verdict as he thinks right. 

It ſeems to be no maintenance for a man to give another friendly Hawk. P. c. 
advice what action is proper for him to bring for ſuch a debt; or © 53: 59. 
what method is ſafeſt to free him from ſuch an arreſt ; or what 
counſellor or attorney is likely to do his buſineſs moſt eſfectually; 
for it would be extremely hard to make ſuch neighbourly acts of 
kindneſs, which ſeem rather commendable than blame-worthy, to 
come under the notion of maintenance; which always ſeems to 
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Maintenance, and the Offence of 


imply a contentious and over-buſy intermeddling with other men 
matters, in which reſpect it is fo highly criminal; yet it is ſaid, 
that a man of great power, not learned in the law, may be guilty 
of maintenance, by telling another, who aſks his advice, that he 
has a good title. ; | 

It is no maintenance to give a man money, who has no ſuit then 
depending, unleſs it plainly appear that it was given with a deſign 
to aſſiſt him in a ſuit intended, which ſuit is afterwards actually 
brought. 8 

It is as much an act of maintenance to ſupport a man aſter judg. 
ment given, as to do it pending the plea. 


(B) In what Reſpects ſome ſuch Acts may be 
juſtified : And herein, 


1. How far they are juſtifiable in reſpect of an Intereſt in the 
Thing in Variance, 


JE ſeems clear, that not only thoſe who have an actual intereſt 
in the thing in variance, as thoſe who have a reverſion expec- 
tant on an eſtate- tail, or on a leaſe for life, or years, &c., but alſo 
thoſe who have a bare contingency of an intereſt in the lands in 
queſtion, which poſſibly may never come in eſe, and even thoſe 
wha, by the act of God, have the immediate poſſibility of ſuch an 
intereſt, as heirs apparent, or the huſbands of ſuch heirs, though it 
be in the power of others to bar them, may lawfully maintain 
another in an action concerning ſuch lands; and if a plaintiff, in 
an action of treſpaſs, alien the lands, the alienee may produce 
evidence to prove that the inheritance, at the time of the action, 
was in the plaintiff, becauſe the title is now become his own. 

Alſo, he who is bound to warrant lands may lawfully maintain 
the tenant in the defence of his title, becauſe he is bound to render 
other lands to the value of thoſe that ſhall be evicted. 

Alfo, he who has an equitable intereſt in lands or goods, or even 
in a choſe in action, as, a cui que truft, or a vendee of lands, &., 
or an aſſignee of a bond for a good conſideration, may lawfully 
maintain a ſuit concerning the thing in which he has fuch an 
equity; and from the ſame ground it ſeems plainly to follow, that 
the grantee of a reverſion for good conſideration might, without 
any attornment, maintain the tenant of the land, before the 
ſtatute 4 & 5 Anne, c. 16. which makes fuch attornment need- 
leſs. 

Wherever any perſons claim a common intereſt in the ſame 


e. $3. $13. thing, as, in a way, church-yard, or common, c. by the ſame 
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title, they may maintain one another in a ſuit concerning ſuch 
thing; and a man's bail may take care to have his appearance 
recorded; but, as ſome ſay, they cannot ſafely intermeddle 
farther. 


2, How 


Buping or Selling a pretended Title. 
2. How far in reſpect of Kindred or Affinity. 


Whoever is of kin, or godfather, to either of the parties, or re- 
lated by any kind of affinity ſtill continuing, may lawfully ſtand 
by at the bar and counſel him, and pray another to be of counſel 
for him ; but cannot lawfully lay out his money in the cauſe, unleſs 
he be either father, or ſon, or heir apparent to the party, or 
huſband of ſuch an heirels, 


3. How far in reſpect of other Relations; as that of Lord and 
"Tenant, Maſter and Servant. 


Not only the actual lord, but alſo the cui que uſe of a ſeigni- 
ory, may come with the tenant to a trial in an aſſiſe againſt him, 
and ſtand by him, and aſſiſt him, and alſo pray the ſheriff to return 
an indifferent jury; and it ſeems a plauſible opinion, that he may 
alſo juſtify laying out his money in defence of his tenant's title: 
alſo, the lord of a town may maintain the inhabitants in an 
ation, wherein the right to their common burying-place is 
queſtioned, by ſhewing authentick evidence of it to the jury. 

A tenant may lawfully come with his lord, and ſtand with him 
at a trial, 

A maſter may go along with his ſervant, or with his domeſtick 
chaplain, to retain counſel : alſo, he may pray one to be of counſel 
for him, and may go with him, and ſtand with him, and aid him 
at the trial, but ought not to ſpeak in court in favour of his cauſe : 
alſo, if the ſervant be arreſted, the maſter may aſſiſt him with 
money to keep him from priſon, that he may have the benefit of 
his ſervice z but the maſter cannot ſafely lay out money for the 
ſervant in a real action, unleſs he have ſome of his wages in his 
8 but thoſe, with the ſervant's conſent, he may ſafely diſ- 

urſe. 

A perſon retained generally as a ſervant, and not for a particu- 
lar occaſion only, may lawfully ride about to ſpeed his maſter's 
buſineſs, and may go to counſel for him, and ſhew his evidence to 
the counſel, or to the jury, and ſtand by him at a trial, but cannot 
lawfully lay out his own money in the ſuit. 


4. How far in reſpeC of Charity. 


Any one may lawfully give money to a poor man to enable him 
to carry on his ſuit : alſo, any one may lawfully go with a foreigner, 


_ cannot ſpeak Eugliſb, to a counſellor, and inform him of his 
caſe, 


5. How far in reſpect to the Profeſſion of the Law. 


A counſellor, having received his fee, may lawfully ſet ſorth 
his client's cauſe to the beſt advantage; but can no more juſtify 


giving 


2 Inft. 564. 
Hawk. P. C. 
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Co. Lit. 65. 
101. 384. 
2 Roll. Abr. 
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Hawk. P. C. 
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Hetley, 79. 
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2 Inft. 564+ 
Winch. 52. 
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2 Inſt. 215. 


Pyer, 249. 
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2 Init. 215. 


2 Inſt. 215. 
® In moſt of 


theſe caſes 
the court 


would grant 


an attach- 


ment againſt 
the offender, 
on motion. 


2 Roll. Abr. 


114. 
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Hetley, 79+ 


- 


Maintenante, and the Offence of 


giving him money to maintain his ſuit, or threaten a juror, than 
any other perſon. | | 

Alfo, an attorney fpecially retained may lawfully proſecute or 
defend an action in the court wherein he is an allowed attorney, 
and lay out his own money in the ſuit, and maintain an action 
againſt his client for the money ſo laid out, by virtue of the re- 
tainer, without any ſpecial promiſe : alſo, an attorney ſo retained 
may in like manner maintain his client in a court wherein he i; 
not an allowed attorney; but as ſome ſay cannot have an action 
for the money laid out in the ſuit, without a ſpecial promiſe : but 
an attorney, who maintains another, is no way juſtified, by a ge- 
neral retainer, to proſecute for him in all cauſes; neither can an 
attorney lawfully carry on a cauſe for another at his own expence, 
with a promiſe never to expect a re- payment; and it is queſtion. 
able whether ſolicitors, who are no attornies, can in any caſe 
lawfully lay out their own money in another's caſe, 

But counſellors and attornies, uſing deceitful practice in main- 
tenance of their clients cauſes, are puniſhable by the common 
law, as well as by the ſtatute of Wem. f. c. 28. which enacts, 
« That if any ſerjeant, pleader, or other, do any manner of deceit 
« or collufion in the king's court, or conſent unto it in deceit of 
« the court, or to beguile the court or the party, and thereof be 
cc attainted, he ſhall be impriſoned for a year and a day, and from 
c thenceforth ſhall not be heard to plead in that court for any 
« man; and if he be no pleader, he ſhall be impriſoned in le 
« manner by the ſpace of a year and a day at the leaſt; and if 
te the treſpaſs require greater puniſhment, it ſhall be at the king 
« pleaſure.” 

It is an offence within this ſtatute for an attorney to ſue out 
an habere facias ſciſinam, falfely reciting a recovery where there 
was none, and by colour thereof to put the ſuppoſed tenant in 
the action out of his freehold. 

Alſo, it is an offence within the ſtatute to bring a præcipe againſt 
a poor man, having nothing in the land, on purpofe to oult the 
true tenant; or to procure an attorney to appear for a man, and 
confeſs a judgment without any warrant or to plead a falfe plea, 
known to be utterly groundleſs, and invented merely to delay 
juſtice, and to abuſe the court *. 


(C) How Maintenance is reſtrained and puniſhed 
by the Common Law, 


BY the common law, all unlawful maintainers are not only liable 
to render damages in an action at the ſuit of the party grieve, 
but may alſo be indicted and fined, and impriſoned, &c. and it 
ſeems that a court of record may commit a man for an aQt of 
maintenance in the face of the court. 


Buying or Selling a pretended Title. 


(D) How reſtrained and puniſhed by Statute. 


Y the 1 E. 3. c. 14. and 20 E. 3. c. 4. it is enacted, © That 

« none of the king's miniſters, nor no great man of the realm, 
« by himſelf nor by other, by ſending of letters nor otherwiſe, nor 
« none other great nor ſmall, ſhall take upon them to maintain 
« quarrels, nor parts, in the country, to the diſturbance of com- 
mon right.” | 

And by the 1 R. 2. c. 4. it is enaQted, . That no perſon whats 
« {oeyer ſhall take or ſuſtain any quarrel by maintenance in the 
% country or elſewhere, on grievous pain, that is to ſay, the 
« king's counſellors and great officers, on a pain that ſhall be or- 
« dained by the king himſelf, by the advice of the lords of this 
e realm, and other officers of the king, on pain to loſe their of- 
i fices and to be impriſoned, and ranſomed, &c. and all other 
« perſons, on pain of impriſonment and ranſom,” Scr. 

In the conſtruction of theſe ſtatutes the following points have 
been holden : 

That nul tiel record is a good plea to an action on theſe ſtatutes, 
by which it appears that they extend not to taking out an original, 
which is never returned, but they extend as well to maintenance 
in a court-baron, as to maintenance in a court of record; neither 
is it material whether the plaintiff in the action, wherein there 
was ſuch maintenance, were nonſuited or recovered : But it is 
ſaid, that none of the ſtatutes of maintenance extend to the ſpi- 
ritual court, 

He who fears that another will maintain his adverſary, may, 
by way of prevention, have an original grounded on theſe ſta- 
tutes, prohibiting him to do it. 

By the 32 H. 8. c. 9.“ No perſon ſhall unlawfully maintain or 
* cauſe or procure any unlawful maintenance in any ſuit, in any 
* of the king's courts, where any perſon ſhall have authority by 
the king's commiſſion, patent, or writ to hold plea of lands, 
* or to examine, hear, or determine any title of lands, &c. and 
no perſon ſhalt unlawfully maintain, for maintenance of any 
* ſuit or plea, any perſon or perſons, or embrace any freeholders 
* or jurors, or ſuborn any witneſs by letters, rewards, or pro- 
* miles, or any other ſiniſter means, to maintain any matter or 
* cauſe, or to the diſturbance of juſtices, &'c. on pain of 10/. 
one moiety to the king, the other to the informer.” 


494 


Hawk, P. C. 
c. $3. Yaz. 


In an information thereon, it is not ſufficient to ſay, that the Hawk. P. c. 


defendant maintained the party, without adding, that he did it 
unlawfully ; neither is it ſufficient to ſay, that a bill was exhibited, 
without further ſhewing that a plea was depending “. 


c. 83. F45. 
Vide allo 
the ſtatutes 
3 Ed. 1. 


C. 25, 28. 


+ 13R,2, ſtat. 3. 10 R. 2. c. 1. 3 H. 6. c. 9. and 7 R 2. c. 15. afra. 


as 33. 13 Ed. 1. c. 36. and c. 49. 28 Ed. 1. c. 11. 4 Ed. 3. c. 11. 20 Ed. 3. c. 5. 1 R. 2. 


Maintenance, and the Offence of 
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(E) Of the Offence of Buying or Selling a pretended 
Title. 


Moor, 751. II ſeems an high offence at common law, as plainly tending to 
pl. 1031. oppreſſion, for a man to buy, at an under rate, a doubtful title 
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| 1 known to be diſputed, to the intent that the buyer may carry on 
45 the ſuit, which the ſeller doth not thiuk it worth his while to do; 
5 0 and it ſeems not to be material whether the title be good or bad; 
1 or whether the ſeller were in poſſeſuon or not, unleſs the poſſeſ- 
228 fion were lawful and unconteſted. 
| Alſo by the 1 K. 2. c. 9. reciting, that many perſons having A 
1 true title to lands, &c. were wrongfully delayed, by means that A 6 
| the defendants did make gifts and feoltments of their lands in * [ 
1 debate, and of their goods to great men, againſt whom the ſaid . 
5 purſuants durſt not make their purſuits; and alſo that many per- 8 
5 ſons uſed to diſſeiſe others, and anon to make feoffments ſome- 7 80 
1 times to great men to have maintenance, and ſometimes to perſons N 
1 unknown, to the intent to delay the ſaid diſſeiſees, Sc. there- bſol 
. ce) ln re- fore it is enacted, „That no gift or feoffment of tenements or hen. 
* Seed of the «© goods be made by ſuch fraud or maintenance, and that if any —_ 
* —5 7. be ſo made, they ſhall be holden for (-) none ; and that the ing r. 
x effactua be- ſaid difſeiſees ſhall recover againſt the firſt diſſeiſor their lands * 
8 tween the « and damages, without having regard to ſuch alienations, ſo to 5 
4 bogen an © that they commence their ſuit within a year after the diſ- 3 
Y Lit. 369.. © ſeiſin.“ the ſta 
4 (3)Whether It is further enacted by 32 H. 8. c. 9.“ That no perſon ſhall the lar 
E freehold or & bargain, buy, or fell, or by any means obtain any pretended from t 
. —— a, rights or titles, or take, promiſe, grant, or covenant to have any Wh 
i Co. Lit. © right or title to any (6) hereditaments, unleſs the ſeller, &. fully ti 
. 369- pl « his anceſtors, or they from whom he claims, have been in cannot 
br ( -*4 >= e poſſeſſion of the ſame, or of the reverſion or remainder there- him, v 
1 therefore *© of, or taken the rents or profits thereof, for one whole year 
1 * « next before the ſaid bargain and ſale, Sc. on pain that ſuch 
4A — « ſeller ſhall forfeit the whole (c) value of the hereditaments 
5 the value at 4 ſo ſold; and the buyer or taker, knowing the ſame, ſhall for- 8882 
4 eee ot « feit the value of the hereditaments ſo by him bought or taken; 
a wg — % « the one half of the ſaid forfeitures to be to the king, and the 
0x 233- « Other to him who will ſue.” 
. But it is provided, “ That it ſhall be lawful for any perſon, 
3 « being in lawful poſſeſſion, by taking of the yearly farm-rents, 
x « or profits of any hereditaments, to buy or get, by any reaſon- 
5 4 able means, the pretended right or title of any other perſon to 
. « the ſame. | 
$8 Provided, that no one ſhall be charged with theſe penaltics, 
. « unleſs he be ſued within one year after the offence.” 
* In the conſtruction of this ſtatute the following opinions have 
3 been holden : 
4 


A 
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That the ſtatute being publick, there is no need to recite it in Lit. Rep. 
4 an 1 3 1 * you take upon you to recite it, 309. * 
4 2 material mitrecital W1 2 . | Cro. Car. 233. Dyer, 74. 
In an action againſt the buyer of a pretended title, it muſt ex- Leon. 167. 


preſsly appear that the defendant knew that the ſeller had not Lit. Rep. 


1 been a year in poſſeſſion; but in ſuch an action by the buyer, the 
le contrary mult expreſsly appear; for otherwiſe it may be intended 
= that he was particeps craminis. 


It is not ſuthcient to ſhew that the ſeller had not been in Dyer, 74. 
poſſeſſion a year before, Wc. without averring, that he had a 3 
pretended right or title, for that 1s the point of the action. „ 


Car. 233. 
A contract for a leaſe for years, unleſs fairly made to try a title Co. Lit. 36%. 


in ejectment, is within the ſtatute, whether it Were made off _ _ 
the land, or upon the land, by a perſon in or out of poſſeſſion?g 
and in an action on the ſtatute for making ſuch a leaſe, there is no 

need to ſhew its commencement or end, becauſe the plaintiff is 

ſuppoſed to be a ſtranger to it. 

No conveyance by one who has the unconteſted. poſſeſſion and Plow. 88. 
abſolute undiſputed propriety of lands, as by a diſſeiſor having pang 
obtained a releaſe from the diſſeiſee who had the true right not Sarl, Kos 
conteſted by any other perſon whatſoever, or by a mortgagor hav- 
ing redeemed his lands, is within the meaning of the ſtatute ; 
becauſe it no way favours of maintenznce, and can be prejudicial 
to no One : neither 1s a leaſe for the uſual rent, by one who re- 
corers lands by virtue of an ancient title, within the meaning of 
tne ſtatute, though he had the abſolute property and poſſeſſion of 
the land; for the intent of the ſtatute was to reſtrain all perſons 
from transferring any diſputed right to ſtrangers. 

Whoever has a reverſion or remainder veſted in him may law. Co. Lit. 369 
fully take any conveyance which will ſtrengthen his eſtate ; but 
cannot take a covenant from a ſtranger for a conveyance from 
bim, when he ſhall have recovered the land. 


Mandamus. 


: TEE writ of mandamus is a high prerogative writ, iſſuing in 3BL Comm. 
* T the king's name, out of the court of King's Bench, — _ 
- have urected to any perſon, corporation, or inferior court of judica- 
we within the king's dominions, requiring them to do ſome par- 
* cular thing therein ſpecified, which appertains to their office 
Ns duty, and which the court of King's Bench has previouſly 
5 determined, 
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496 Mandamus. 


* 


1 


determined, or at leaſt ſuppoſes, to be conſonant to right and 


juſtice. | 
3 Burr. : The original nature of the writ, and the end for which it wa 
1207. framed, direct upon what occaſions it ſhould be uſed. It was in- 


N troduced to prevent diſorder from a failure of juſtice, and defect 


Comp. 378. of police. Therefore, it ought. to be uſed upon all occaſions 
where the law has eſtabliſhed no ſpecifick remedy, and where in 
xTermRep. juſtice and good government there ought to be one. In the more 
404. ancient caſes, the grounds upon which the court of King's Bench 
have granted or refuſed a mandamus are not explicitly ſtated, 
3Burr. Within the laſt century, it has been liberally interpoſed for the 
3267. benefit of the ſubject and the advancement of juſtice. The vx 
lue of the matter, or its importance to the publick police, is not 
rem Rep. ſcrupulouſly weighed. If the party making the application has a 
651. right, a /egal right, and no other /pecifick legal remedy, this wil 
not be denied : for his having a remedy in equity will not be con- 
1 Term Rep. ſidered as any ground of refuſal. And even though he may hare 
404. another legal ſpecifick remedy, if ſuch remedy be ob/olete, the mas 


1 Nep. damus will be granted. ; 
Bull. N. P. This writ is the proper remedy to cnforce obedience to acts df 


199. parliament, and to the king's charters, and, in ſuch caſes, is de- 

Ca. temp. mandable ex debito juſtitie. But where the right is of a private 

Hardw. 99- nature, as in the caſe of an office, in which the publick are not 

— concerned, ſuch as that of deputy-regiſter, it is diſcretionary in 
the court either to grant or refuſe it.] 


(A) Of the Nature of the Writ : And herein of tle 
Suggeſtion and Manner of awarding thereof. 


(B) Of the Form thereof, and for what Irregu- 
larities it may be quaſhed or ſuperſeded, 


(C) In what Caſes to be granted : And herein, 


1. Where it lies to reſtore or admit a Perſon to an Office, 
and what ſhall be ſaid ſuch a publick Office for which? 


Mandamus will lic. 


2. Where the Party's having another Remedy is a ſufficien 
Foundation to deny it; and therein of granting Man 
muſes to reſtore Members of Colleges, &c. 


3. What Removal or Turning out of an Officer will entitk 
him to a Mandamus. 


D) Where it lies to inferior Courts, and Magiſtrates 
to oblige them to do that Juſtice which the Public 
9 Good requires, and the Law enjoins. 


6 0 


A 
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charten 
publicl 
rogatiy 

And 
of mod 
e) othe 
ſuch a 
founde; 
capratus 
libert att 
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temus, 
nulli De. 
Io Mod 
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tt) Of the Authority by which it iſſues: And herein 
1 of the diſcretionary Power in the Court of granting 
by or refuſing it. 


(f) To whom to be directed. at 
a (G) By whom to be returned. 


ch (H). Of the Manner of enforcing Obedience to the 
Writ, and compelling a Return. . 


the 

Vie (1) What ſhall be ſaid a good Return, 

Oc 

ex (K) Of traverſing the Return, and taking Iflue 
will thereon. % 

n- 


me (L) Of the Party's Remedy for a falſe Return. 
(W) Of awarding a peremptory Mandamus, 


(A) Of the Nature of the Writ: And herein of the 
Suggeſtion and Manner of awarding thereof. 


A Mandan is a writ commanding the execution of an act, (a) 4 Mod. | 
where otherwiſe juſtice would be obſtructed, or the king's — FA 
charter neglected, iſſuing regularly only in caſes relating to the 


publick and the government z and is therefore termed (a) a pre- 
rogative writ. 


And in this (6) ſenſe and uſe of it, it is ſaid by (c) ſome to be (5) There is 


of modern date, and to owe its original to (d) Bagg's caſe ; but — 
J others hold it far more ancient, and that there are inſtances of which lay 


ſuch a writ in the reigns of Ed. 1. and Ed. 3. (F), and that it is where the 


founded on theſe words in Magna Charta, c. 29. Nullus liber homo — 


copratur vel impriſonetur, aut diſſeiſietur de libero tenemento ſuo, vel held of him 


libertatibus, vel liberis conſuetudinibus ſuis, aut utlagetur, aut exuletur, 2 — 
aut aliquo modo deſtruatur ; nec ſuper eum ibimus, nec ſuper eum mit- pie beirn 
temus, niſt per legale judicium parium ſuorum, vel per legem terre ; within age, 
null; vendemus, nulli negabimus aut differemus juſtitiam vel rectum. nd no writ 


diem claus» 
10 Mod. 83% — 


Fa, was ſued out within a year and a day after his death; then iſſued a mandamus to the eſcheator, com- 
manding him to inquire of what lands holden by knights ſervice the tenant died ſeiſed, &c, but for this 
vide F. N. B. 253. B. Dyer, 209. pl. 19. 248. pl. 18. Lamb. 36. (e) Lev. 23. Show. 263. Ca. 
Law and Eg. 53. 57. (4) 11 Co. 94. Roll. Rep. x73. 8. C. (e) Lev. 23. Palm. 51. Dyer, 333. 
Skin. 293. pl. 3+ 310. pl. 4. [(J) Lord Mansfield ſaid, that in a manuſcript book of reports which he 
had ſeen, the reporter cites (in reporting Dr. Bonham's caſe,) a mandamus in the time of Ed. 3. directe 
to the Univerſity of Oxford, commanding them to reſtore a man that was bannitus, 4 Butr. 213g. } 


Vol. IV, os Is 


Office, 
hich - 


ficient 
Mandi 


| entitle 


trates, 


ublick 


E) 0 


5 


4 Mod. ga. Tt is now an eſtabliſhed remedy, and every day made uſe of, to 
Carth. 217. oblige inferior courts and magiltrates to do that juſtice, which 


i they are in duty, and by virtue of their offices, obliged to do; ar 
5 and is a writ of right, which the ſuperior court is obliged to iſſue _ 
ff in the ordinary form, without impoſing any terms on him who 5 
5 Paſeh. demands it; and therefore where a mandamus was granted, to th 
F BS rte Oblige a corporation to proceed to the election of a capital bur. be 
1 King v. geſs, and it was afterwards moved, that a day ſhould be fixed for on! 
1 Mayor and the election, that all parties might have notice; for that other. to 
1 8 wiſe the perſon obtaining the mandamus might ſteal an election in 2 
. 2 Barnard. by ſurpriſe; the court refuſed to grant the motion, and held, 15 
1428 K.B.236. that their power was only to command an election, but not to 
3 | 265. preſcribe the manner of it, which was left to the law, and which ( 
wel 3 Str. 949. ; e and 
31 muſt make it good or bad accordingly. 
1 2 Kel. 243. But though it be a writ of right, yet the court ſeldom grants acce 
wel. pl: 195. it, without giving the party, to whom it is prayed, a day to ſhew an 7 
E 4 ich. . 26 Þ — dom 
3 40.2. in Cauſe againſt it“; alſo ſuch matter muſt be laid before the coun, 
We in B.-R. by which it may appear, that the party is entitled to it; and 0 
1 3 therefore on a motion for a mandamus, to reſtore the regiſtrar of ** 
\4 or, to admit, the Blackſmiths Company, the court refuſed it, becauſe they did \ - 
| the court not produce their charter, or a copy of it, with an affidavit ; for 0 ft 
1 this being a private corporation, they held they could not take no- a5 th 
appear plain, tice thereof, as they will of a town, &c. without ſuch previous « was 
grant the information. | ' JEW 
writ upon : If | 
the tirſt motion : but where it is to reſtore one who has been removed, they will firſt grant a rule to ſhev „ 
cauſe why ſuch a writ ſhould not iſſue. Bull. N. P. 199. Where they grant a rule to ſhew cauſe, is ſuc 
though upon ſhewing cauſe it appear doubtful, whether the party have a right or not, yet the court wil mayo 
Wave the mandamus, in order that the right may be tried upon the return. Rex v. Dr. Bland, T. 1741 h 
Bull. N. P. 200. | een, 
ties h. 
| writ; 
(B) Of the Form thereof, and for what Irregularitie W n 
- © atlons. 
it may be quaſhed or ſuperſeded. 80. 
| 2 : directi 
2 Salk. 434 Mandamus is a ſignable writ, and muſt be ſigned by the pro- held, | 
3 per officer of the court before it is ſealed. There muſt be differe, 
f 0 8 fifteen (a) days between the 1e and the return of the firſt wn cial me 
producing of mandamus, if the party, to whom it is ſent, be above fort return, 
= ms gh miles from London ; but if but forty miles, or under, then eight was dir 
appeared. to days only. i If a \ 
de frurtcen, and not f/tecn days, and ſo is 1 Str. 407. And one of the days is to be taken incluſive, and Neis n 
the other excluſive, ſo that a writ teſted the 14th may be returnable the 28th. Thid.] ae ; 
TH * 23 . b ded at him to 
6 Mcd. 132. If there be any irregularity in the writ, it may be amen Big 
rette any time before-it is returnable (5); but it cannot be ſuperſeded "Op, 
ourt Wii | . . aſh it ſentence 
not amend After the return is out; neither can the party move to qu olives 
—— before a return made and filed (c). a 
turn has e 
been made to it, particularly, if that return has been traverſed, Rex v. Mayor, Sc. of Stafford, belon gec 
4 Term Rep. 689. (e) In Rex v. Mayor of York, the court held, that it was too late for a part * court 
object to the writ after he had made a return to it, 5 Term Rep. 74. But in Rex v. College of Phy: of 
ſicians, 3 Burr. 2740. the writ was quaſhed after the return made. And ſee ace. Rex v. Ward, 25 d no r 


893. Rex v. Mayor of Abingdon, 1 Ld. Raym. 559. 2 Sa k. 699-] 1 Entence, 7 


ber And. 17 


0 ſhew 
cauſe, 
rt will 


1741 


Mandamus. 


If a mandamus be awarded to reſtore nine perſons to the place 


and office of common councilmen, this is ſuch an irregularity for 


which the writ will be quaſhed ; for ſeveral perſons cannot join 
in ſuch writ, the amotion of one not being the amotion of ano- 


ther: beſides, their intereſts are ſeveral *, and they might have 8 


been removed for ſeveral different cauſes, one for one fault, and 


one for another; which would make it impraCticable for the court 
to grant a joint reſtitution to them, 


in an action on the caſe for a falſe return to a mandanius to reflore. “ A mandamns was 
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2 Salk. 436. 
Com. 
m . 
8. C. * 
5 Mod. 11. 
„e. 22 
2 Salk, 433. 
pl. I 3 SP. 
and that ſe- 
veral perſons 
cannot join 
granted to-a 


jury of a court baron to do an act to perfect the rights of ſeveral. Rex v. Ld. Montague, 24 G. 2. 
[Bull. N. P. 200. S. C. 1 Bl. Rep. 60. So, Rex v. Borough of Midburſt, 1 Wil. 283.1] 7 


[A motion was made for a mandamus to the mayor, to aſſemble 
and do the buſineſs of the corporation, and the writ was granted 
accordingly. In drawing up the writ, the officer made it out for 
an aſſembly, and to admit all perſons having a right to their free- 
dom, who ſhould appear before them to demand it, It was 
moved to ſuperſede the writ, becauſe every perſon's right was diſ- 
tint, and it would be hard to oblige the mayor to make a return 
that he had admitted all who had a right. Et per curiam, It muſt 
be ſuperſeded, for we never intended ſuch a complicated mandamus 
as this.] 


vas not warranted by the rule.“ And ſee Rex v. Wildman, 2 Str. 579. a mandamus 
tn2t ground. 

If the writ be directed to a corporation by a wrong name, this 
is ſuch an irregularity for which it may be quaſhed; as, if to the 
mayor, aldermen and commonalty of Rippon. where it ſhould have 
been, mayor, burgeſſes and commonalty: but in this caſe, the par- 
ies having made a good return, the court refuſed to grant a new 
writ; for by the return, if falſe, they ſubjected themſelves to an 
:ction on the caſe, and therefore a new writ would be only vex- 
ations, | 

So, where, in a mandamus to the corporation of Tpſwich, the 
direction was to the vill de Gipps, inſtead of de Gipwico; it was 
held, that the direction was wrong, Gippus and Gipruicut being 
vfterent names; but that yet they ſhould have returned the ſpe- 
cial matter accordingly, and relied upon it; but that, after the 
return, they admitted themſelves the corporation to whom the writ 
was directed: beſides, a corporation may have ſeveral names. 

If a writ appears on the face of it to be fels de ſe, the court, ex 
Neis, may quaſh it; as, where the Biſhop of Ely procured a man- 
dams to the vice-maſter for Trinity College, Cambridge, to compel 

um to execute a ſentence (a) of deprivation, pronounced by the 
Biſhop, againſt Doctor Bentley, maſter of the ſaid college, which 
entence the vice-maſter, by the ſtatutes of the co "ge, Was 
obliged to execute; and it appearing on the face of the writ, 
that the Biſhop himſelf was general viſitor, and that therefore it 
elonged to him to enforce the execution of his own ſentence, the 
court of B. R. quaſhed the writ, being a matter in which they 
tad no right to intermeddle, there being a proper viſitor. 
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1 Str. 578. 
8 Mod. 209. 
S. C. but the 
reaſon af. 
ſigned in 
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port for the 
wlit's being 
ſuperſeded, 
is, that . 


ſuperſeded on 


2 Salk. 433 
x, Sb 
Ld. Raym, 
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509-1. 


2 Salk, 
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2 Ld Raym, 
12 33- 
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in B. R. 


The King v. 


Doctor 
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Ca. temp. 
ardw. 212. 
8.6. 
(a) But if 
the Biſhop 
himſelf 
ſhovid re» 
fuſe to com» 
the ee - 


cution of the 


— 2 the contt of King's Beach would not grant a nandamus to him for that purpoſe? 
«276, 


Ekz 


oy Wandamus. 


1 (C) In what Caſes to be granted: And herein, 
# 
w 1. Where it lies to reſtore or admit a Perſon to an Office, and 
what ſhall be ſaid ſuch a publick Office for which a Mandamus { 
will lie. ; 
Hein we mult obſerve, that the caſes in the books on this 
head are ſo unſettled and contradictory, that it is hardly poſ- t] 
ſible to fix on any general rule, whereby to determine in what in- {c 
ſtances the court of K. B., having a ſuperintendency over all infe- CC 
rior courts and magiſtrates, will grant a mandamus or not; for nc 
it 


te) 11 Co. though in general it be laid down as a rule (a), that where a man 
93: Bage-s is refuſed to be admitted, or wrongfully turned out of any office ce 
112. fame or franchiſe that concerns the publick, or the adminiſtration of 

rule laid juſtice, he may be admitted, or reſtored by mandamus ; yet, it 


down by being ſtill matter of controverſy, what ſhall be faid a publick 
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* office, or ſuch as relates to the adminiſtration of juſtice; and as an 
the court of late has rather extended than contracted this remedy, cor 
| it will be neceſſary, for the better apprchending hereof, to inſert tor 
* the caſes themſelves, in which a mandamus has been granted or . 
, > denied. e 
1 11 co. 98. It is clearly agreed, that the court of King's Bench, having a ſupet- 
1 4 init. 71. intendency over all inferior courts and magiſtrates, may by the pleni- 8 
4 tude of its power correct, not only errors in judicial proceedings, atto 
we but alſo extrajudicial errors and miſdemeanors, tending to the cout 
i breach of the peace, oppreſſion of the ſubject, to the raiſing of It 
1:1 faction, controverſy, debate, or any manner of mifgovernment; thou 
ſo that no tort or injury, whether publick or private, can be com- ther 
5 * mitted, but what may be reformed and puniſhed according to the hold 
1 due courſe of law. and 
9 11 Co.944 And on this foundation it has been adjudged, and admitted in and 1 
1 5 — — variety of caſes, that if a mayor, alderman, burgeſs (5), common every 
— Style, 299. Councilman, freeman, or other perſon, member of a corpors- to thi 
2 457. tion, having a franchiſe and freehold therein, be refuſed to be ad- 4 
ww Dm. 12. mitted, or being admitted, be turned out or disfranchiſed with office 
1 — 82 out juſt cauſe, he may have his remedy by writ of mandamus. where 
„ 9 (5) It is ſaid, that a cuſtom to clec one to be of the common council, end to remove him ad libitar, to the 
9 Is good; but where a man is a freeman, or alderman, &c. they cannot remove him from his freedom u Was a 
1 place without cauſe; and a cuſtom to the contrary is void, becauſe the party hath a treehold therein, f ö 
| 8 dut chat to be of council i thing collateral to the corporation. Cro. Jac, 430. Warren's caſe, my 
£4 ardw, 
$ 2 Med. 316. But it muſt appear what the office is; and therefore a man Li. Ray, 
v4 damus to ſwear one, who was elected to be one of the eight 8 
men of Absurh.Court, was denied; becauſe it was not ſpeciallf * 95 
Ro inſerted what the nature of the office was, ſo as the court migit choſen 
be able to determine, whether it were ſuch a place for which 3 
mandamu will lie, or not. | NCT 
Noy, 78. A mandamus lies to reſtore a town-clerk, being an office of 3 


* nog publick nature, and ſuch as relates to the adminiſtration of juſtice. 
Sid. 461, But (e) if a corporation have power by their charter to habe! 
Lev. 291. town-clerk, who ſhall continue durante beneplacito of the mayor a 


Mandamus. | Fal 


udermen; by this they have an arbitrary power of turning him Mayor of 
out at pleaſure, and need not, to the return of a matdamus, aſſign d 
auy reaſonable cauſe for their conduct herein. | | * 188. 


S. C. where it is ſaid, that the court adviſed to repeal the patent becauſe of this inconveniency. - 


So, a mandamus lies for a (a) recorder and (5) clerk of the (a) Style, 


none. 0; » ick 452. " 
peace; for theſe are officers of a publick nature, and relate to the Va ae 


adminiſtration of juſtice, 153. [4 Burr. 2999.] (5) 4 Mod. 31. Show. 282. 12 Mod. 13. 


It is admitted by all (e) the books which ſpeak of this matter, () 2 Sie. 
that a mandamus lies to reſtore a ſteward of a court: leet; but (4) 2 _ 
ſome hold, that a mandamys does not lie to reſtore a ſteward of a 8 po I 
court (e) baron, becauſe but a private office, and ſuch as does 2 Lev. 18. 
not concern the adminiſtration of juſtice ; but (/) others hold that Vent. 153. 
, 2 (4) Raym. 
it does; becauſe he is judge of that part of the court which con- 1, Sid. 40. 


cerns copyholds, and is therefore an officer concerned in the ad- Go * 
. . . * . [4 dag. 
miniſtration of juſtice. 195. (f) Vent. 153. 2 Lev. 18. S. P. expreſsly by Hale, C. J. 


It hath been adjudged, that a mandamus lies to reſtore one to Lev. 75. 
an attorney's place in an inferior court; becauſe his is an office J. 152. 


. ix +: as - Keb. 
concerning the publick juſtice, and he is compellable to be an at- Ny 6g 
trney for any man; and has a freehold in his place. Hurft'scaſe, 


ho was te- 
{tored to an attorney's place of he court of Canterbury; and in one Collin's caſe, who was reſtored to an 
attorney's place of the liberty of St. Martin's le Grand. 


So, a mandamus was granted to the mayor of Reading, for an Vent. 11, 
attorney of B. R., who was prohibited to practiſe in an inferior 3 
court in Reading. 9 

It hath been adjudged, that a mandamus lies to reſtore a ſexton; vent. 143. 
though as to this the court at firſt doubted; becauſe he was ra- 8 _ 
ther a ſervant to the pariſh than an officer, or one that had a free- 1 ler. 18. 
hold in his place; but upon a certificate ſhewn from the miniſter 2 Keb. 
and divers of the pariſh, that the cuſtom was to chooſe a ſexton, — _ 
and that he held it for his life, and that he had 29. a year of J Mod. aud. 
every houſe within the pariſh; they granted a mandamus directed 
to the churchwardens, 

A mandamus lies to reſtore a churchwarden, being a temporal 2 Sid. 112. 
officer, and an office concerning the publick; and therefore (g) Mary 
where to a mandamus to fwear a churchwarden, choſen according o „ 5 
to the cuſtom, the archdeacon returned, that the perſon preſented & Mod. 325, 
was a poor dairy-man who had no eſtate, was perſona minus habilis & 98 
ine for that office ; the court granted a peremptory mandamus. C. temp, 


Hardw, 130. 3 Burr. 1421.] (C) Carch. 322 Salk. 166. pl. 5+ The King v. Rees. 12 Mod. 116s 
Ld. Raym. 138. 


So, a mandamus hath been granted to reſtore a pariſh clerk, tle, 457. 


choſen according to the cuſtom, being a temporal officer. OY — 


3 Mod. 335. Comb. 105. [It will equally be granted, though he be appointed by the par ſon for tho 
right to the office is a temporal right; and the clerk, though appointed by the parſon, is a ſervant to the 
z*iulhioners, Rex v. Aſhton, Say. Rep. 159. And the office is primd fage an office for life. Id. 175-3 
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$02. Mandamus. 


So, 2 i was lately granted, to admit one Robert Trott 
Docter: to the office of pariſh clerk of Clerkenwell, being elected by the 


— pariſh; it being ſhewn that the official had uſually admitted to 


conſiſtory- this office, 

court of the Biſhop of London. | 

# Sid. 112, 80, a mandamus lies for a ſchoolmaſter or the uſher of a ſchool, 
Sid. 40- if he be elected for life, although he be not a ſworn officer; for 


28 this is a temporal and publick office, in which the party hath a 


Stra. 1 freehold. 

2 Stra. 897. 1023. [2 Barnard. K. B. 365.] 

Rexvo = [So, lecturers, if they have fixed ſalaries, not depending upon 
— voluntary contributions, it ſeems, may be admitted or reſtored to 
2 Str. 1192. their ſtations, if wrongfully kept out, by a writ of mandamus. 


x Will. 11. S. C. Rex v. Biſhop of London, 1 Term Rep. 331. Rex v. Field, 4 Term Rep. 125. 


Rex v. So, this writ lies to reſtore a curate to a chapel which is a do- 
5 & native, and endowed with lands. 

2 Ld.Raym. 80, it lies to the biſhop to grant a licence to a curate, if it be 
1 refuſed without juſt reaſon. 

2 Barnard, 


K. B. 366. Rex v. Biſhop of Carliſle, 2 Burn's E. L. 103. 


Rex v. Bar- 80, ſince the act of toleration, it will lie to admit or reſtore a 


ker, 3 Bun. diſſenting miniſter where there is an endowment. ] 
1265. 1 Bl. 


Rep. 300. 352. S. C. Rex v. Jotbam, 3 Term Rep. Qu. Whether the party applying ſhould not ſhew 
his compliance with the requiſitions of the toleration act? 


2 Roll. Rep. A mandamus lies to admit, reſtore, or diſcharge a conſtable; for 


82. Roll. he is a publick officer, and one whoſe oſſice relates to the admi- 


— 5 niſtration of juſtice. 


Carth. 169. It hath been adjudged, that no mandamus lies to reſtore a 
170. proctor of Defors-Commons, admitting that no appeal lay from the 
3 Mod. 5 dean of the arches to the archbiſhop, as viſitor; becauſe this is an 
Skin. 290. eccleſiaſtical office, and a matter properly and only cognizable in 
= 1+ Lee's that court; and that the temporal courts are not to intermeddle, 
3 or inquire into their ſentence, or into the proceedings in any 
251. 261. matters whereof they have a proper juriſdiction, but are to give 
js by _ credit thereunto; although it was urged, that if a mandamus did 
King v. not lie in this caſe, the party would be without remedy, for that 
Ole en. no aſſiſe would lie of this office; and though an action on the 
3 Sag c. caſe might lie, yet it may be defective; becauſe a Jury may not 
> . well compute the damages in proportion to the loſs of a man's 
Holt, 435. livelihoood : beſides, it was urged, that a mandamus ought to lie 
44 in this caſe, as well as for an attorney of an inferior court, be- 
not an cauſe this is an (a) officer of a more publick concern. 


officer — ; > 
— it is only an employment in that court, which acts by different rules from the King! 
Bench. 3 Mod. 335. Per cur. 
Carth. 10 But it hath been ſince held, that a mandamus lies for a 2 
6 Mod. 18. ; a: X 5 
8. F. e in an eccleſiaſtical court (5), upon an affidavit that he hath ecc 
Holt; but ſiaſtical juriſdiction. | 
faid to be 28a ſt his conſent. (4 Comb. 133. 3 Salk. 232+ pl. 9» Ld, Raym. 237» And, 177. 
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' Bandamus: 503 ; 


So, upon a mandamus to the commiſſary of York, to admit Mr. Mich. - + - 
Dryden a deputy-regiſtrar under Doctor Sharp, it was objected, 45 ” * 
that the writ did not lie for an eceleſiaſtical officer, becauſe he is pator 
under the inquiry and cenſure of his proper judge; nor for a pri- Ward. 

vate officer, becauſe he may have his action on the caſe for a 288 | 
diſturbance, or an aſſiſe, in caſe the place be a freehold ; and here- pi. . — 2 
in was cited the above caſe of Lee, and the expreſs opinion of my pl 7+ Nr. 
Lord Holt therein, that a mandamus did not lie for a deputy- re- — — 
giſtrar. In anſwer to which were cited the caſes of The King v. 380. 411. 
Doctor Betteſworth, to admit Mr. Foulkes apparitor general to the (e) 80. 159. 
archbiſhop of Canterbury ; Hil. 4 G. 1. The King v. The Chapter of — * 
Nerwich, to admit Docter Sherlock to a (a) prebend; Hil. 9 G. 1. B. 40. See 

to the univerſity of Cambridge, to reſtore Doctor (5) Bentley to his 2 Sr. 3088. 


degrees of maſter of arts and doctor of divinity; from the reaſon — Ir 


. of which caſes the court held, that this writ lay for a regiſtrar, an (6) Forteſe. 
officer much leſs ſpiritual than a prebendary, or a doctor in di- 18 
0 vinity : alſo, this mandamu is at the ſuit of Doctor Sharp, and 233K Im. 


ſets forth his title to the office of regiſtrar, exercendum per ſe vel Andr. 177, 
ſufficient. deputatum ſuum; and that the commiſſary had refuſed Stra. 557. 
Mr. Dryden, whom he appointed his deputy; and that therefore 
the mandamus was well awarded, becauſe he had no other way to 
get his deputy admitted. | 
So, where a mandamus was prayed to the lord preſident and Vent. 110. 
council of the Marches, to admit A. to the exerciſe of the office 222 
. . 738. 
of deputy- ſecretary; it was objected, ½, That a deputy could Toe King v. 
not pray a mandamus, becauſe his authority was revocable. diy, Clapham, 
That he being an officer belonging to the court, they are to judge 
of his ſufficiency, and ſo have power to refuſe, As to the firſt ob- 
jection, it was adjudged, that the mandamus being at the ſuit of 
the principal, and ſetting forth that he had the office of ſecretary 
exercendum per ſe vel ſufficientem deput. ſuum, the mandamus was 
well awarded, becauſe he had no other remedy to have this deputy 
admitted; and as to the ſecond objection, it was adjudged, that if 
they refuſed to admit him for inſufficiency, they ought to have 
returned that he was inſufficient, | | | 
A mandamus is ſaid to have been denied to reſtore a clerk of Comb. 133. 
a dean and chapter; becauſe he hath nothing to do with the y 
publick, his office being only to enter leaſes granted, c., and 
therefore he hath no more to do with the pubhck than a bailiff 


of a manor. | | | 
lt is ſaid, that the court refuſed to graut a mandamus to reſtore Comb. 47. 


a ſurgeon to an hoſpital, becauſe it was not a publick office, 2 
in ſuch a caſe the court made a rule, to ſhew cauſe why the mandamus ſhould not be granted. 

King's F e : | 
1 [A mandamus hath been refuſed to admit a veſtry clerk, his Rex v. In- 

iſtrat oſice being merely of a private nature, and not being fixed and — 2 

. . . : . oydon, - 

ccle- permanent, but depending entirely on the will of the inhabitants, 3 Term Rep. 
who may chooſe a different clerk at each veſtry.] ; | Ny -.: 
1 It hath been adjudged, that a mandamus lies to reſtore the trea- Lev. 123. 
80, lurer of the New River Company; for though it be a private cor- 3%: 169. 


k Keb. 625. 
poration, yet it was created by the king's letters patent, which Middietan's 
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584 WMandamus. 

eaſe. 3Mod. being on record the judges are obliged to take notice of them, 
52878 and ſee that they are duly executed. REN 

laid to have been granted de bene eſſe, to bring the matter before the court. 

Comb. 145. A mandamus was granted to the mayor of Briſſol, to reſtore Mr, 
| Roe to the office of ſword-bearer. | 

Vent. 143. It is ſaid, that a mandamus was denied to one, who pretended 


(a) Refuſed to be (a) maſter of the lord mayor's water-houſe, becauſe not an 


to reſtore : 
the clerk of office, but a ſervice. 


the Butchers Company. 6 Mod. 18, 2 Ld. Raym. 959. 1004. So, to reſtore the approver of gut; 
to the Gunſmiths Company» 6 Mod. 82. 2 Ld. Raym. 989. Comb. 347.——But u. of theſe caſes; 
for they ſeem not to be law. 


Caſeof Scri= [A mandamus was granted to the court of aldermen in Londen, 

T7 and to reſtore a perſon to the office of yeoman of the wood-wharf, on 
urner, . g 2 4 

2 Str. 832. an aſhdavit of its being an ancient office, and a freehold. ] 

.* A mandamus was granted, to reſtore one Smith to the office of 

In . . 


The King v. clerk of the city-works ; it appearing by his affidavit, that the 
Cityof Lon- Office was an ancient office, eſtabliſhed time out of mind, to ſurrey 
don. 2 Bar- the works and edifices of the city, and to ſee that all the city. 


Cp. buildings were well done; and to ſign the workmen's bills; and 

c that he was admitted into this office, with the fees belonging to i, 

[2 3 quamdin ſe bene geſſerit ; and that there was an oath of office taken 

nat $.C.) by him, and the oaths to the government; for the court held, that 
though there was ſomething here that looked like ſervice, by the 
nature of the employment, yet there being an oath of office, and 
oaths to the government to be taken, theſe import a publick 
office, for which a mandamus is proper. 

Rex v. [So, it ſeems, a mandamus will lie to reſtore to the office of 

—_—_ clerk of the Bridge-houſe eſtates in London, ſuch office being an 


2Term Rep. ancient office for life, the duty of which is to ſuperintend certain 

177. eſtates which are appropriated by the corporation for the ſuppon 
of London bridge.) 

Mod. 281. If there be a diſpute between the high- ſteward of Wefminſer 

Cord: nag. and the dean and chapter, about appointing a bailiff, and the 

las 14. ſteward name one, and the dean and chapter appoint and ſwear 


Edwin. Ld. 
Raym. 159+ in another, the appointee of the ſteward may have a mandami, 


— 332 but without prejudice; for though the court will not regularly 
obo. = grant a mandamus to try private titles, yet here the appointee 0 
10 Mod. the ſteward having no ſeiſin, ſo as to enable bim to maintain 2 


bg. aſũſe, and an action on the caſe only repairing him in damages 


12 Mod. . o . . So 
bog. 666, Without putting him in poſſeſſion of the office, a mandamuſes 134 


 Firzgib, roper remedy. 

143. 194 p P Y 
2. Where the Party's having another Remedy is a ſuſſicient Four- 
dation to deny it; and therein of granting Mandamuſes to it 

ſtore Members of Colleges, Cc. 

% Andr. It ſeems to be now agreed, that no mandamus lies to reſto! 
. 4 admit a (5) fellow or member of any (e) college, becau 
4 od. z. theſe being private elcemoſynary ſocieties, and governed by pa, 
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Mandamus. 


ticular laws of the founders, they who would take the benefit of 
them, muſt take it on ſuch terms as the founder has thought pro- 
per to impoſe; and muſt therefore, in caſe of any grievance, 
apply themſelves by way of appeal to their (d) proper viſitors. 


124. in the 
caſe of Phil- 
lips and 
Bury fully 
debated and 
ſettled, 


) That the law is the ſame in the caſe of an hoſpital or college of phyſick, ſaid to have been adjudged 
in Merrick's caſe, who was one of the college of phyſicians ; and in Ayloffe's caſe. Carth. 92. 3 Mod. 
265. [But the law is not in theſe caſes, as here Rated, for the court of King's Pench have clearly a 
jariſdiftion over hoſpitals and colleges of phyfick. Rex v. Dr. Aſkew, 4 Burr. 2186. Rex v. Mayor 
of Glouceſter, Mich. 1 W. & M. cited in And. 184.] (4) That in lay-foundations, whether of boſ- 
pitals or colleges, the viſitatorial power is either in the founder or his heirs, or the viſitors appointed by 
the founder, and they have the ſole power to execute juſtice within that foundation; but where the cor- 
poration is ſpiritual, there, the biſhop of the dioceſe is viſitor. Carth. 93. 10 Co. 31. Show. 74. 


And this ſeems to have been the better opinion of the judges, 
not only in thoſe (e) caſes where application was made for a 
mandamus before the party had appealed to the viſitor, but alſo 
where after ſuch application the ſentence had been confirmed by 
the viſitor z as in (7) Appleford's caſe, where, to a mandamus to 
reſtore him to a fellowſhip of New College, the return was, that 
by the founder's laws they might expel any one who had com- 
mitted an enormous crime, and that Appleford had committed 
an enormous crime, and therefore they expelled him; that he 
appealed to the viſitor, who was the Biſhop of Winchefter, who 
confirmed the expulſion, and concluded to the juriſdiction of the 
court: and this was held a good return, though it did not men- 
tion what manner of crime Appleford had committed, ſo that it 
might appear whether he was lawfully expelled or not; for it was 
not neceſſary to mention the crime, becauſe the court had no au- 
thority to intermeddle with it. ; 5 

A mandamus to reſtore one Prohuf? to the place of chaplain of 
All Szuls College in Oxon, being turned out by the warden of that 
college, was granted upon ſuggeſtion, that the archbiſhop of Can- 
terry was viſitor of the college, and the fee was now vacant by 
the deprivation of the biſhop, by virtue of the act of parliament 
which enjoins the oath of allegiance; and for that Prohuft had no 
other remedy, becauſe the dean and chapter of Canterbury, who 
are guardians of the ſpiritualty /ede vacante, have (g) refuſed to 
meddle with this viſitatorial power by way of appeal. But at an- 
other day, it being ſhewn in behalf of the college, that the dean 
and chapter of Canterbury, and not the archbiſkop, are viſitors of 
this college, becauſe they were created, and ſtand inſtead of the 
prior and convent of Canterbury, who were viſitors heretofore ; 
and farther, that they were ready to hear the appeal; the court 


diſcharged the firſt rule, and ordered Prohuft to apply himſelf by 
way of appeal. | 


rule for that purpoſe, to ſhew cauſe, was made, 12 Ann. and he ſeemed to think, that if this power df 


(e) As Dr. 
Withering - 
ton's caſe, 
Sid. 71. 
Raym. 31 
68. Lev. 23. 
Keb. 2. 50. 
Dr. Robert's 
caſe. 2 Keh. 
102. Dr. 
Patrick's 
caſe. Raym. 
101. Ley. 
65. Sid. 346. 
2 Keb. 164. 
199. 
2 Mod. 32. 
So, Rex 
v. Biſhop of 
Ely, 5Term 
Rep. 475+] 


Carth, 168. 
Prohuſt's 
caſe. 

Andr. 177. 
e) Wbe⸗ 
cher a man. 
damus will 
lie to a vi- 
fitor to com- 
pel him to 
execute his 
juriſdiction, 
was ſaid by 
my Lord 
Hardwicke 
in Dr. Bent- 
ley's caſe, 


Hil. 9G. 2. 


not to have 
been deter- 
mined, 

though a2 


a viſitor be a juriſdiction, yet it is forum domeſticum, and not any publick juriidiction z cr rather a deciſion 
ot the founder, upon his own private charity, than any juriſdiction at all. 15 Vin. Abr. 203. pl. 4+ 


It bas been ſince determined, that a mandamus for this purpoſe will lie to a viſitor, Key v. Biſhop of 


Lincoln, 2 Term Rep. 338. note. ] 


A mandamus was prayed to the mayor and jurats of Sandwich, 
governors of the hoſpital of the brothers and ſiſters of St. Bar- 
6:79, to reſtore one who was a ſiſter of the ſaid hoſpital ; and 


it 


3 Keb. 360. 
Wheeler's 


caſe. 
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Mandamus. 


it was urged, that a mandamus ought to be granted, becauſe the 
had a corody and freehold in the hoſpital. But per cur, 
The king is the founder, and fo hath the viſitation, and there. 

fore application muſt be made to him. 
Rex v. [A mandamus was granted, directed to the biſhop of Cheſter, ag 
27> of warden of Manchefler College, to admit a chaplain, upon the 
2 Str. 797. ground that the biſhop being viſitor of this college, which was of 
royal foundation, and having been alſo appointed warden, could 
not viſit himſelf, and, conſequently, the viſitatorial power was ſuf. 
pended and the remedy was in the court of King's Bench to pre- 
vent a failure of juſtice. But the right of the court of King's 
Rex v. Bench to interfere in this caſe ſeems to be at leaſt queſtionable : for 
SEE where there is a defect of the viſitatorial power in private eleemo- 
St. Cathe. ſynary lay-foundations, it hath been ſince ſolemnly determined, 
zine's Hall, that the right of viſitation deyolves upon the king, in his perſonal, 
zam Rep. not in his politick capacity, and mult be exerciſed by him in his 

955 court of Chancery. | 

ta) Note, It is, in general (a), a ſufficient reaſon with the court to refuſe 
3 a mandamr., that the party applying for it has another legal, 
as dy ache ſpecifick remedy. Therefore, they have refuſed it to the Bank (0), 
is conſidered to compel them to transfer ſtock, becauſe the party had a remedy 
Bon to the by action on the caſe. So, to old churchwardens (c) to deliver 
rule. 1Term Over the pariſh books to the new ones; for they might have a 
Rep. 404+ right to keep them, and that right might be tried by an iſſue at 
Tem Rep. jaw. So, to the benchers of an inn of court (4) to call a perſon 
(5) Rex v. to the bar; for the proper remedy, in ſuch caſe, is by appeal. So, 
Bank of to a mayor (e) to admit to the office of recorder; becauſe there 
was a recorder de facto, and the party had another remedy by quo 
(c)Rexv. <varranto. So, to a treaſurer of a county (f) to reimburſe con- 
Street, ſtables monies expended by them for conveying rogues, &c. un- 
(% Rexy, der 17 G. 2. C. f.; for the quarter ſeſſions have juriſdiction under 
Gray's Inn, the act over the conſtables' accounts. So, where there were 
Dougl- 353- two claimants of the ſame perpetual curacy (g), the court rejected 
gh an application for a mandamus to the biſhop to licenſe, becauſe 
Colcheſter, each had another ſpecifick remedy by quare impedit. And for the 
5 ſame reaſon, it ſhould ſeem, notwithſtanding ſome authorities to 
(7) Rex v, the contrary, that a mandamus ought not to be granted to admit 


ne, 2Burr. to a prebend (þ). 

1197. | 

(g) Rex v. Biſhop of Cheſter, 1 Term Rep. 396. (%) The caſe of Clarke v. Biſhop of Sarum, 2 Str. 
xc$2. Andr. 20. 1$5; where ſuch a mandamus is granted, is held not to be law in Powell v. Milbank, 
1 Term Rep. 401. note. The caſes of the King v. Dean and Chapter of Armagh, Rex v. Dean and Chap- 
ter of Norwich, 1 Str. 159. and Rex v. Dean and Chapter of Dublin, Id. 536. are cited in the report in 
Andrews, of Clarke v. Biſhop of Sarum, in ſupport of the rule. But in the cafe of the Dean and Chapter 
of Norwich, Dr. Sherlock was prebendary by virtue of an act of parliament, and he had no means buta 


mandamus to get into his ſtall. In the caſe of the Dean and Chapter of Dublin, there was no dete mina. 


tion on the point, but the majority of the judges inclined againſt the randamus. That the court will not 

grant a mandamus where a quare impedit lies, appears alſo from Rex v. Marquis of Stafford, 3 Tem 

Rep. 646. 

zTermRep, Hence ariſes a difference between a mandamus to admit, and 3 

$78. mandamus to reflore. The former is granted merely to enable the 
party to try his right, without which he would have no legal re- 


medy. But the court have always looked much more 4 
2 
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Mandamus. 
the right of the party applying for a mandamus to be reſtored. In 
theſe caſes, he muſt ſhew a primd facie title; for if he has been 
before regularly admitted, he may try his right by bringing an 
action for money had and received for the profits. Therefore, in 
order to entitle himſelf to this extraordinary remedy, he muſt lay 
uch facts before the court as will warrant them in preſumiug that 
the right is in him.] 


3. What Removal or Turning out an Officer will entitle him to 
a Mandamus. 


It ſeems by the better opinion, that a member of a corporation, Lev. 263. 
being only ſuſpended, and not (a) totally removed, may have a — 
mandamus ; becauſe, were it otherwiſe, they might always ſuſ- TheKing v. 
pend, and thereby not only effectually keep him out, but alſo de- Approved 
prive him of all remedy of redreſs. wy N 


A mandamus to reſtore an alderman expelled from his priority and precedency of his place of alderman. 
1 Lev. 119. 


A mandamus was granted to the College of Phyſicians in Lon- Sid. 29. 
dn, to reſtore Dr. Goddard to all the privileges and pre-eminences E. 29. 
that belonged to him. The preſident of the college returns, that — — 
they were incorporate, &c. by virtue of the ſtatute H. 8., and v. College of 
that they made a by-law, that there ſhould be a ſelect number of Fhyßclans- 
twelve to attend in committees, and that Dr. Goddard was one of 

the thirty, and that they put him out for certain reaſons, but that 

he remains fellow ſtill, And all the court, except Mallet, held 

that this was a good return, for it was in the fellowſhip he had a 

franchiſe ; but to be one of the thirty is no ſuch thing as a man 

may ſue to be reſtored to, for it is only a ſele& number for the 
conyenience of ordering their affairs. 


D) Where it lies to inferior Courts, and Magiſtrates, 
to oblige them to do that Juſtice which the Publick 
Good requires, and the Laws enjoin. 


THE court of King's Bench having a ſuperintendancy over all Styl. 7, 3. 


inferior courts and magiſtrates, will oblige them to execute Lev. 186. 
th . . 9 7 . . : Sid. 293 
at juſtice which the party is entitled to, and which they are en- comb. 1 


9 0 8. 
jned by law to do; and of this there are multitudes of in- 450. [1 Ser 


one (5); as, where the ordinary refuſes to grant the probate fe. 645 
01 a will to an executor, or to grant adminiſtration to the next of (%% And 
lin, he may be compelled thereto by mandamus ; for theſe being therefore, 


things enjoined by ſtatute, the temporal courts will take care that „ber 0 3 


8 k mandamus to 
We obedience is paid to them. the judge of 
the Merogative court to grant the probate of a will to a perſon named executor therein, the ordinary re- 
wried, that he was an abſconding perſon, and inſolvent ; and that he had reſuſed to give caution to pay 
cles bequeathed to ſome of the teſtator's infant relations ; a peremptory mandamus was granted; for 
de ordinary has no authority to interpoſe and demand caution of the executor, when the teſtator himſelf 
ted none, Carth, 457. Sak. 299. pl, 11. The King v. Sis Richard Raines. 


But 
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Mandamus. 


But a mandamus will not lie to oblige the ordinary to grant ad. 
miniſtration durante minort ætate of an infant to the next of kin, 


4 — 


in B. R. 7 het 5 8 
* $92. this being a matter out of the ſtatutes, and therefore diſcretio 
S. C. in the ordinary to whom to grant it; and if in ſuch caſe he 
Andr. 24+ grants it to an improper perſon, or inſiſts upon unreaſonable ſe. 
Barnard. K. curity, the redreſs muſt be by appeal; or if in the laſt inſtance 
B. 370-425: there be any remedy at common law, it muſt be by prohibitian, 
Mich. So, if the teſtator make F. S. his reſiduary legatee, who by 
* the eccleſiaſtical law is cutitled to adminiſtration upon the exe. 
King v. Bet- cutor's renunciation; yet, if the ſpiritual court refuſe to admit hin 
teſworth. thereto, they cannot be compelled by mandamus; for this is a mat- 
3 956. ter purely of eccleſiaſtical cognizance, and out of the ſtatutes; 
2 Barnard, and therefore the party's redreſs muſt be by appeal. 
K. B. 334. S. C. 2 Kel. 139. pl. 118. S. C. 
Rex v. [A mandamus iſſues ex debito juſtitiæ, to oblige the ordinary and 8 
1 his regiſtrar to deliver up an adminiſtration bond for the purpose and | 
20 G. 3. of enabling the next of kin, or a creditor, to put it in ſuit.] fd 
Archbithop of Canterbury v. Houſe, Cowp. 14.9. app * 
Lev. 91. If by the cuſtom of a corporation, c. a perſon ſerving an - 0 det 
— . prenticeſhip there, is at the end of his term entitled to his free- paym 
5 Mod. 40. dom, and the mayor, &c. refuſe to admit him thereto, they may With 
* be compelled by mandamus; for this is an act of publick juſtice, 
490. . -< - — 
Raym, 437. Which the ſuperior court will ſee executed. So, 
2 Show. Rep. 154. pl. 138. Carth. 448. [I Burr. 127. And now by 12 Geo. 3. c. 21, * Whey mon 
« any perſon ſhall be entitled to be admitted to his freedom; and ſhall apply to the mayor, or other alhx it 
« officer who hath authority to admit freemen, to be admitted a freeman, and ſha!l give notice ſpecify- 1 
4 ing the nature of his claim to ſuch mayor, or other officer; that ſuch mayor or other officer do nat daueg 
« admit ſuch perſon within ene month from the time of ſuch notice, the court of King's Bench wil de of the 
« applied to for a mandamus to compel his admiſſion; if ſuch mayor, or other officer ſhall, after ſuch to cor 
« notice, refuſe or neglect to admit ſuch perſon, a writ of mandamus ſhall itſue to compel ſuch mayo, | 
% &c. to admit ſuch perſon, &c."'] 
Rex v. Tur- [A mandamu has been granted to admit a Quaker, having made 90, 
key Com- his affirmation, into the Turkey Company, without taking the oath C11, ( 
pany, 2Burr. x m 
999. preſcribed by 26 C. 2. c. 18.] ayor 
6 Mod. So, it hath been held, that a mandamu lies to the juſtices of the and ad 
1 peace, to oblige them to admit a perſon to take the oath of all. the ow 
& vids giance, and to ſubſcribe according to the act of toleration, u that be 
284k. 572. order to qualify him to teach a diſſenting congregation : A court 0 
herein it is ſaid, that the party ought to ſuggeſt whatever ö awarde, 
neceſſary to entitle him to be admitted; and if that be not doe, Wainſt 
or if it be done, and the fact be falſe, that will be a good matte! Dag 
to return. | he 5 1 
Green v. [So, a mandamus lies to the regiſtrar of a biſhop, or the juſtia . F ma 
N — at ſeſſions, to regiſter the certificate of a place for the meeting d 4 gmet 
Rex v. Juf. proteſtant diſſenters according to the act of toleration. And i . * 
tices of Der- the regiſtrar and juſtices, in recording the certificate, are mere! » nd t 
bythire, Bl. miniſterial z it does not ſeem to be neceſſary for the parti nch o 
Rep. 686. | A 6 . . 0 2 Ir ions 01 and to C 
certifying to ſhew their having complied with the requilit My, 
the act.) a juriſdict 
ö 90 is create 
les of 1; 


Mandamus. $09 


go, a mandamus lies to the (a) juſtices of the peace, church- Comb. 422. 
- wardens and overſeers of the poor, to oblige them to make rates 8 


for the relief of the poor. code ater 
to make an equal rate, for the remedy is by appeal to the ſeflions. Rex v. the Guardians of the Poor in 
Canterbury, 1 Bl. Rep. 667. 4 Burr. 2290. Rex v. Churchwardens of Weobly, 2 Str. 1259. Rex 
r. Churchwardens of Freſhford, Andr. 24.] (a) To ajuftice of the peace to ſign a poor- rate. 5 Mod. 
275, 6 Mod. 229. Comb. 422. 478. Fol. 36, 37. 368. 2 Seſ. Caf. 65. pl. 68. [r Str. 393. 
; Dougl. on Elect. 142. note. So, to juſtices of the peace to make a warrant of diſtreſs to levy a rate, 


1 Will. 433+] 


So, mandamuſes have been granted to oblige juſtices of the peace 
to diſcharge priſoners, purſuant to acts of parliament made for 
the relief of inſolvent debtors. 


2 Show, 74 
pl. 57. 

Comb. 203. 
So, to give 


judgment in an exciſe caſe. Rex v. Tod, 1 Str. 530. So, to take ſecurity on articles of che peace. 


Rex v. Lewis, 2 Str. 835. 1 Barnard. B. K. 166. S. C. Fitzg. 85. 8. C. I 

So, a mandamus has been granted to county juſtices, to receive 
and proceed upon a general traverſe to a preſentment by a juſtice 
of the peace upon view of a highway being out of repair. So, to 
appoint overſeers. So, it has been granted to compel two juſtices 
to receive and proceed on a complaint againſt an overſeer for not 
paying over the balance of the pariſh money in his hands, not- 


withitanding there has been an appeal to the ſeſſions, 


Rex v. Juſ- 
tices of 
Wilts, 

3 Burr. 15 30. 
1 El. Rep. 
467. S. C. 
Rex v. Hor- 
ton, 1 Term 
Rep. 374 


Rex v. Carter, 4 Term Rep. 246. 


So, a mandamus has been granted (5) to the keepers of the com- 
mon ſeal of the univerlity of Cambridge, commanding them to 
alhx it to the appointment of high ſteward : to the warden of a 
college (c), to compel him to put the common ſeal to an anſwer 
of the fellows in Chancery, contrary to his own ſeparate anſwer: 

to commiſſioners of the land-tax to elect a clerk ().] 


(5) Rex v. 
Vice Chan- 
cellour, &c. 
of Cam- 
bridge, 

2 Burr, 
1647. 
1 Bl. Rep. 


547. S. C. (c) Rex v. Wyndham, Cowp. 377. (d) 1 Term Rep. 146. 


So, where by the ſtatutes 19 Car. 2. c. 3. 25. and 22 Car. 2. 
0. 11. 6 61. for erecting Newgate market, power is given to the 
mayor and aldermen of London to impanel a jury, who ſhall aſſeſs 
and adjudge what ſatisfaction and recompence ſhall be given to 
the owners of the grounds; and that the verdict of ſuch jury, on 
that behalf to be taken, and the judgment of the ſaid mayor and 
court of aldermen thereupon, and the payment of the money ſo 
awarded or adjudged, Sc. ſhall be binding and concluſive to and 
againſt the owners, Cc. and there being 15,000 feet of the 
grounds of J. S. taken away for this purpoſe, for which a jury 
being impanelled aſſeſſed and awarded two ſhillings a foot; but 
the mayor and court of aldermen refuſed to give ſentence or 
judgment thereupon ; a mandamus was awarded to compel them 
to it. by 

And this general juriſdiction and ſuperintendency of the King's 
Bench over all inferior courts to reſtrain them within their bounds; 
and to compel them to execute their juriſdiction, whether ſuch 
juriſdiction ariſes from a modern charter, ſubſiſts by cuſtom, or 
is created by (e) act of parliament, being in ſubſdiunm juſtitiæ, 
las of late been exerciſed in variety of inſtances z as,.{F) yy ma 

amus 


Vent. 187. 
Raym. 214- 
Ambherſt's 
caſe, 


Andr. 183. 
(e) A man- 
damus to the 
prefident 
and fellows 
of St. John's 
College, 
Cambridge, 


3 
＋ 3% 2 


o Sea 
& wo ®. a ar? * — 
N * * = — * 
2 r 
2 * 
* 


—— 
" Mt 
= wy ”_ 


510 Mandamus. 
| .. * : * A 
to oblige damus granted to the quarter ſeſſions to give judgment for abating 
them to nn a nuiſance. | PP 
| out certain . Mali 
= fellows of the college, whoſe places became void for not taking the oaths of ſupremacy and allegiance, the 
_ purſuant to the ſtatute of 1 W. & M. c. 1. and c. 8. Skin. 359. pl. 1. 368. pl. 15. 393. pl 30. : 
1 546. pl. 9. 4 Mod. 233. S. C. (Ff) Hil. 3 Geo. 1. Andr. 183. 2 Ld. Raym. 1334. Sel, Cal. liver 
- | So, to receive an appeal. Caſ. 248. [Dougl. 191. 3 Term Rep. 504. ] 10. 
be” Brooke v. So, a mandamus was granted to the court of Sandwich, to give A 
#4 Ever judgment in an action of aſſault and battery. 11 ** 
* 5 Geo. 2, Str. 113. Seſ. Caſ. 248. Andr. 183. Rex v. Day, Say. Rep. 202. S. P. forſe 
oh Mich. So, a mandamus was granted to the ſheriff's court in London, to _ 
* — give final judgment upon a writ of inquiry. has? 
. il Bourne Stra. 392. Forteſc. Rep. 198. Sef. Caf. 249. Andr. 183, 184. yet, 
In Trin. 2G. 80, a mandamus was granted to the bailiff of Andover, to gire ins 
= — 1 judgment in a cauſe there depending; but the court in this caſe dock 
i Andr. 184. required an affidavit of their refuſal, elſe it ſhould be preſumed - e 
= | Seſ. Cal. that the court would do right. * W 
a . 4 . | 
. Mich, So, a manqdamus was granted to the corporation of Liverpo, & thi 
. 4 7 to hold an aſſembly for doing the publick buſineſs, which was « ups 
9 . 3 making leaſes. | « oth 
"3 K. B. 82. R X . « cor 
3 But though theſe kind of writs are daily awarded to judges of py 
19 courts to give judgment, or to proceed in the execution of their 5 a 
1 authority, yet are they never granted to aid a juriſdiction, but only 4 — 
1 15 There- to enforce the execution of it; nor are they ever granted where « the 
£8 * . there is another proper remedy, and therefore will not lie to an « fon 
5 granted v Officer of an inferior court (a); as, to a ſerjeant at mace, an ap- "RE 
1 compel paritor, &c. to compel them to execute their duty; for theſe are * 
1 . ſervants to their reſpective courts, and puniſhable by the judges Fo 
1 of ſeſſions, Of them; and for the ſuperior court to interpoſe in obliging ſuch 9 <5 
AH Rex v. inferior officers, would be to uſurp the authority of the court, « ſuch 
. — nk which has a proper juriſdiction over its own officers, and which « caſe 
= Rep. 168. ] alone is anſwerable to the ſuperior court for the execution of ſuch « or il 
wn Hit. 9G. 2. authority; and therefore where a mandamus iſſued to the Vice- « dif 
8 The Kivg Maſter of Trinity College Cambridge, commanding him to execute # yens 
.. = Dr. Waller, 2 ſentence of deprivation, pronounced by the Biſhop of Ah « tow: 
| Are. as viſitor of the college, againſt Dr, Bentley, the Maſter of that « /and 
ol College; and it appeared on the face of the writ, and by the « of it 
. "i return, that the biſhop himſelf or the king were viſitors, the of - 
= court held, that no mandamus would lie; for taking the biſhop to « with 
. be general viſitor, as the writ ſuppoſes, he is the proper perſon to tion: 
by carry his own ſentence into execution, having power tam in cs. Wi « , 
' ft = quam in membris ; and if the vice-maſter refuſes obedience ie A 4. - 
1 is mandate, he may pronounce ſentence of deprivation again Wi « court 
= him, and he will be ee ouſted by the judgment; 0 BW acid 
=_ taking the crown to be viſitor, the vice-maſter may be puni © there 
3 by commiſſioners appointed by the crown; one of which was Bi « 1. 
3 the court held to be the proper one to compel the vice · maſter o wher 
= do his duty, * be la 
= BF | A mandams! 
_ 
4 
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A mandamus lies to deliver up the enſigns of an office, or the Sd. 31. 


ing papers or records of a publick nature to a ſucceſſor ; as, (a) a 4 
nandamus to deliver the mace, and other enſigns of mayoralty, to 3 Bum. 

wer, the ſucceeding mayor: ſo, (5) a mandamus to a town clerk, to de- 1013. 1 N. 

& lier ſeveral books which belonged to the corporation. 47 2 ] 


114+ (5) Comb. 102. 2 Stra. 948. 2 Barnard. K. B. 235. S. P. Rex v. Ingram, 1 Bl. Rep. 50. 


zire A mandamus lies to oblige corporations to chooſe proper officers, 7ide tit. 
{3 which if they neglected to do, this by the common law was a Co'pora- 
forfeiture of their charter; and though by the common law, upon 
the death of a mayor within his year, which was the act of God, 
„ to and an ordinary contingency, the court of King's Bench was au- 
thoriſed to grant a mandamus immediately to fill up the vacancy 
yet, upon an omiſſion to elect at the charter-day, or upon the 
removal of an officer unduly choſen, there was no power to 
compel an eleCtion before the day came round again to ſupply 
thoſe defects. | 
By the 11G.1.c.4. it is enacted in the following words : 
« Whereas in many cities, boroughs, and towns corporate, within 
that part of Great Britain called England, Wales, and Berwick 
upon Taveed, the election of the mayor, bailiff or bailiffs, or 
« other chief officer or officers, is by charter, or ancient uſage, 
« confined to a particular day or time, without any proviſion how 
© to act or proceed in caſe no election be then made; and it fre- 
« quently happens that by ſuch charter, or uſage, particular acts 
« are required to be done at certain times, in order to and for 
« the completing of ſuch elections; and by the contrivance or de- 
fault of the perſon or perſons, who ought to hold the court, or 
« preſide in the aſſembly where ſuch elections are to be made, or 
« ſuch acts to be done, or by accident, it hath ſometimes hap- 
« pened, and may frequently do ſo, if not timely prevented, that 
no courts or aſſemblies have been held, or elections made, or 
* {uch acts done within the time fixed for that purpoſe; in which 
« caſes, if elections of ſuch officers could not afterwards be made, 
Hor in conſequence of ſuch omiſſion the corporation ſhould be 
* diſſolved, great miſchiefs might enſue ; for remedy and pre- 
vention whereof be it enacted, That if in any city, borough, or 
town corporate, within that part of Great Britain called Zng- 
* land, Wales, and Berawick-upon-T weed, no election ſhall be made 
* of the mayor, bailiff or bailiffs, or other chief officer or officers 
* of ſuch city, borough, or town corporate, upon the day, or 
© Within the time appointed by charter or uſage for ſuch elec- 
* tion; or ſuch election, being made, ſhall afterwards become 
void, whether ſach omiſſion or avoidance ſhall happen through 
© the default of the officer or officers, who ought to hold the 
© court, or preſide where ſuch election is to be made, or by any 
n accident, or other means whatſoeyer ; the corporation ſhall not 
x thereby be deemed or taken to be diſſolved or diſabled from 
: electing ſuch officer or officers for the future; but in any caſe, 
l where no election ſhall be made as aforeſaid, it ſhall and may 
be lawful for the members or perſons of ſuch city, borough, or 
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Mandamus. 
& corporation, who have right to vote, or be preſent at, or to do 
« any other act necefſary to be done, in order to or for the com- 
« pleting of ſuch election; and they, and ſuch of them, as ſhall 
ebe hindered by any reaſonable impediment or excuſe, are hereby 
ec required reſpectively to meet or aſſemble together in the town- 
c hall, or other uſual place of meeting, for making ſuch election 
« within ſuch city, borough, or town corporate, upon the day 
« next after the expiration of the time within which ſuch elec. 
<« tion ought to have been made, unleſs ſuch day ſhall happen to 
ac be Sunday, and then upon the Monday following, between the 
« hours of ten in the morning and two of the afternoon of the 
« {ame day; and that the members, or perſons, having right to 
* vote at, or to do any other act neceſſary to be done in order to 
cc ſuch election, or ſuch of them as ſhall be ſo aſſembled or met toge- 
cc ther, ſhall forthwith proceed to the election of a mayor or bailiff 
« or other chief officer or officers, for ſuch city, borough, or corpo- 
« ration, and to do every act neceſſary to be done, in order to or 
ec for the completing of ſuch election, in ſuch manner as was 
« uſual in, or in order to the election of ſuch officer or officers, 


« upon the day, or within the time appointed by charter or uſage 


« for ſuch election; and in caſe upon ſuch day of meeting here- 
dc by appointed for ſuch election, the mayor, bailiff or bailiffs, or 
ic other proper officer or officers, who ought to have held the 
tc court, or preſided at the aſſembly for ſuch election, or doing 
« any other act neceſſary to be done in order to ſuch election, it 
« the ſame had been made or done on the day fixed, or within 
« the time limited by charter or uſage for that purpoſe, ſhall be 
« abſent; then ſuch other perſon, having a right to vote, being 
ec the neareſt then preſent in place or office to the perſon or per- 
« ſons ſo abſenting himſelf or themſelves, ſhall hold the court, 
« or preſide in the meeting or aſſembly hereby appointed, and 
« ſhall have the ſame power and authority, in all reſpects therein, 
c as belongs to the mayor, bailiff or bailiffs, or other chief officer 
cc or officers of the ſame city, borough, or town corporate, at at 
« court or afſembly, for the election of officers for ſuch place, 
«. or for doing any other act neceſſary to be done in order to ſ 
« election.” 

And by 2. it is further enacted, © That if it ſhall happen that 
cc in any city, borough, or town corporate, within that part of 
« Great Britain called England, Wales, and Berwick-upon-Twett, 
« no election ſhall be made of the mayor, bailiff or bailiffs, dt 
4 other chief officer or officers of ſuch city, borough, or tom" 
« corporate, upon the day, or within the time appointed by chat. 
« ter or uſage for that purpoſe; and that no election of ſu 
« officer or officers ſhall be made purſuant to the direction 
« hereinbefore preſcribed ; or ſuch election, being made, ſhall 
« afterwards become void as aforeſaid ; in every ſuch caſe it ſhall 
« and may be lawful for his Majeſty's court of King's Bench, 
« upon motion to be made in the ſaid court, to award a wilt d 
« writs of mandamus, requiring the members or perſons ot we 
« city, borough, or town corporate, having a right to vote wo 


Pandamus. 


te to do any other act neceſſary to be done, in order to ſuch eleo- 
« tion, to aſſemble themſelves upon a day and at a time to be 
« prefixed in ſuch writ or wtits, and to proceed to the election 
46 of a mayor, bailiff or bailiffs, or other chief officer or officers, 


« as the caſe ſhall require, and to do every act neceſſary to be 


done in order to ſuch election, or to ſignify to the ſaid court good 


« cauſe to the contrary; and thereupon to cauſe ſuch proceed- 


« ings to be had and made, as in other caſes of writs of manda- 
© mus granted by the ſaid court for election of officers of corpo- 
« rations z and of the day and time appointed, in and by any ſuch 
« writ or writs of mandamus, for holding ſuch aſſembly, publick 
« notice in writing ſhall, by ſuch perſon as the court ſhalt ap- 
« point, be affixed in the market-place, or ſome other publiek 
« place within ſuch city, borough, or town corporate, by the 
« ſpace of fix days before the day fo appointed; and ſuch officer 
« and other perſon reſpectively ſhall preſide in ſuch afſembly, as 
« ovght to have preſided at the election of ſuch mayor, bailiff or 
« bailiffs, or other chief officer or officers, or at the doing an 
« other act neceſſary to be done in order to ſuch election, in — 
the ſame had been made or done upon the day hereinbefore 
e preſcribed for that purpoſe.” 

3. © And whereas in certain. boroughs and towns corporate 
„e within that part of Great Britain called England, Walet, and 
% Berawick-upon-T weed, the mayor, bailiff or bailiffs, or other chief 
officer or officers, is or are to be nominated, elected, or ſworn. 
© at a court-leet, or view of frankpledge, or ſome other court; 
« and by reaſon of the contrivance or default of the lord, or his 
e ſteward, or ſuch other officer, by or before whom ſuch court 
** ought to be held, in not holding the ſame, or by ſome accident 
« 1t hath happened, and may hereafter happen, that no due no- 
{© mination, election or ſwearing, of ſuch mayor, bailiff or bailiffs, 
« or other chief officer or officers, hath been, or ſhall be had or 
* made; be it further enacted by the authority aforeſaid, That in 
* every ſuch caſe it ſhall and may be lawful to and for his Ma- 
« jeity's court of King's Bench, upon motion to be made in the 
* ſaid court, to award a writ of mandamus, requiring the lord, or 
* his ſteward, or other officer, by or before whom ſuch court 
* ought to be held, to hold, or cauſe to be holden, ſuch court- 
* leet, or other court, and to do every other act neceſſary to be 
done by him, in order to ſuch nomination, election, or ſwear- 
ing, at ſuch day and time as ſhall be for that purpoſe judged 
proper by the ſaid court of King's Bench, and ſhall be ap- 
pointed in ſuch writ; or to ſignify to the ſaid court good cauſe 
* to the contrary z and thereupon, to cauſe ſuch proceedings to 
* be had and made, as in other caſes of writs of mandamus, 
* granted by the ſaid court for holding of any court; and of the 
© Gay and time appointed, in and by any ſuch writ of maudamus, 
* for holding ſuch court, publick notice in writing ſhall, by ſuch 
* perſon as the ſaid court of King's Bench ſhall appoint, be af- 
* fixed in the market-place, or ſome other publick place within 
* ſuch borough or town corporate, by the ſpace of fix days be- 


* fore the day ſo appointed; and where a nomination of perſons 
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« in order to the election of any ſuch mayor, bailiff or bailiſſe 4 


« or other chief officer or officers, is to be made at ſuch court. pr 
« leet, or other court; in every ſuch caſe, after ſuch nomination be 
& made, all and every other act and acts neceſſary to be done, in 
« order to ſuch election, ſhall be had, made, and done at ſuch ju 
« aſſembly, and in ſuch manner and form as the ſame ought to do 
« have been had, made, and done, in caſe ſuch election had been erc 
« made upon the day next after the expiration of the time pre- wr 
& ſcribed for ſuch election by the charter or uſage of ſuch bo- the 
« rough or corporation, according to the directions hereinbefore diff 
«© mentioned.” [ 
$9 It is further enacted, © That where any writ of mandanuy conf 
« ſhall iſſue out of the court of King's Bench in any of the caſe the 
ce aforeſaid, the perſon or perſons, to whom ſuch writ ſhall be direct. 8 
« ed, ſhall make his or their return to the firſt writ of mandamus,” 1 
Bull. N. P. [This being a beneficial law for the ſubject, the court have been befor 
_ very liberal in the conſtruction of it, and therefore have granted firſt 
a mandamus for the election of a mayor, though there had not hou 
been any legal mayor for four years preceding. form 
Ia. ibid. So, they have granted a mandamus where there was a mayor « A 
eee facto at the time, it appearing clearly there had not been a die 
— election. But where it is at all doubtful whether the prior elec- 1 
infra, E. tion be legal, the court will not grant ſuch a mandamus, til + 
5 1 1923+ the validity of the prior election has been determined in a proper * 


Aberyſt. manner by information. 


with, 2 Str. 1157. Caſe of the Corporation of Scarborough, id. 1180. Rex v. Mayor, &c. of Cam. 
bridge, 4 Burr. 2008. Rex v. Newſham, Say. Rep. 211. But the mayor de facto mult be made pat!) 
to the rule to ſhew cauſe. Rex v. Bankes, 3 Burr. 1452. 1 Bl. Rep. 445: 452» 


Caſe of the So, they have granted it to go to the election not only of th 


1 head officer, but of other annual officers, who were conſtituent 


rough, parts of the corporation. K 2 
2 Str. 1180. See Rex v. Woodiow, 2 Term Rep. 732. * 
"WT T1 
Rex v. So, they have granted it, to a ſteward of a court-leet, to hold: the ma 
— N court-leet and ſwear a jury, that they may preſent a perſon du writ, - 
577 elected hat i | 
elected mayor, that is, as duly elected mayor. ] ind the 
"ap to 
1 6 ead 
(E) Of the Authority by which it iſſues: And heren n 
of the diſcretionary Power in the Court of granit wiiy 
. . TOC 
or refuſing it. 
2 | [Whe 
Vide tit. 9 Þ HIS general juriſdiction and ſuperintendency is now 001 comme, 
thee Jun exerciſed by the court of King's Bench, as the ſupreme cov porateq 
Aion. for reſtraining and keeping all inferior courts and , magiſtrats Rippon, 
within their proper bounds, and obliging them to. execute wa corporat 
juſtice with which they are inveſted. "ND he w 
Vern. 175. And though a mandamus may iſſue out of Chancery, Jet ch who are 


motion to the Lord Keeper, to grant a mandatory writ to W directed 

Chief Juſtice of the King's Bench, to command him to ſign ab (hall be 
of exceptions, and a precedent produced, where in 2 like cn lon to th 
ſuch a writ had iſſued out of Chancery to the judge of the ſheris 


court in Lendon; the Lord Keeper denied the motion, for or , 
Pirecede 


N 
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if precedent produced was to an inferior court, and he would not 
rt. preſume but the Chief Juſtice of Eugland would do what ſhould 
10h be juſt in the caſe. | | 

in But though the court of King's Bench be intruſted with this 
uch juriſdiction of iſſuing out mandamuſes, yet they are not obliged to 


do ſo in all caſes wherein it may ſeem proper, but herein may ex- 
erciſe a diſcretionary power, as well in refuſing as granting ſuch 
writ z as, where the end of it is merely a private right; where 
the granting it would be attended with manifeſt hardſhips and 
difficulties, &'c. 
(So, they will not grant it to reſtore a perſon, where it is Rex v. 


* p | 7 Mayor, &c. 
cnfeſſed he was rightly removed, even though he had no notice at of Auridge, 


the time.) FER Cowp. 523. 
50, ever ſince the ſtatute 11 G. 1. c. 4. for obliging corpora- Hil. 8 G. 2. 


tions to elect officers, it hath been held, that this court hath a The King 
, a . v. Mayor 
diſcretionary power of refuſing a writ for that purpoſe, but may nd Bür- 


firſt receive information about the election, and, if diſſatisfied geſſes of 


. . . . P Ti 11 
about the right, may ſend the parties to try it in an in- 8 


formation, 2 Stra. 1003. 1157. Andr. 280. 


Alſo, in a doubtful caſe, the court of King's Bench may award Sid. 169. 


2 mandamus to be conſidered of further on the return, which may E. 23. 

. . . . 2 Lev. 14. 
give more light, and diſcover more fully the juſtneſs of granting 2 Show. 74. 
or refuſing it, and on ſuch return may either eſtabliſh or quaſh Cath. 169. 


the writ. 10 Mod. 49. 


(F) To whom to be directed. 


HE writ is to be directed to him, who by law is obliged to (e) Salt. 


execute it, or to do the thing thereby required; and there- 20: 1 


fore (a) where a mandamus was granted to the mayor, Cc. of 2 Ld. Raym. 
Norwich, it was moved, that the ſenſe of the mayor differed from 1244. 


old! tt, FOR. . _ [The court 
o h be majority of the corporation, and that he would execute the a 


ſon duly wit; whereas the corporation were for returning an excuſe, &c. cify to whom 


ind they prayed, that the mayor might be ordered to deliver the by name, 


* * ; ; a mandamus 
nit to the reſt of the corporation; /ed nen allocatur; for he is the | Tens 


eel head and principal, and (6) take your courſe againſt him. rected, 
| 2 burr, 784. Id. 798.] (5) That if the mayor had made any return, contrary to the votes of the 


ranting _ PR It was at his peril z and that the way to puniſh him was by information in B. R. 


[Where the mandamus was directed to the mayor, aldermen, and Res 3 
ayor, 


now on cmmonalty of Rippon, and. they returned that they were INCOT- of Rippon, 
me coun Porated by the name of the mayor, burgeſſes, and commonalty of 2 8k. 433. 
ragiltrat9 Kippen, the court held the writ bad, becauſe directed to the 


cute tu corporation by a wrong name. 
The writ muſt be directed either to that part of the corporation Rer v. 


wh . p 7 Mayor, &c4 
no are to do the act, or to the corporation at large; for if it be 28 


E yet ON 8 


rit to th directed to a part of the corporation who are not to do the act, it don, 2 Salle. 
ſign ab ſhall be quaſhed, Therefore, where a mandamus, to admit a per- 699. Reg. 
, like c ben to the office of town-clerk, was directed to the mayor and 9 
10 . e 
he ſherit LI 2 aldermen 
or that ® 
precedee 
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reford, 14, aldermen of Hereford, and in fact, the mayor only was to admi, 
** the writ was quaſhed. 
Rex v. So, where the mandamus was directed to the mayor, aldermen, 
Mayor, Ke. 4 common council of Norwich, to proceed to the election of 2 
of Norwich, 8 : 
1 Str. 55. town-clerk, the court granted a ſuper/edeas, it appearing, that the 
right of election was in the mayor and aldermen, and the writ was 
not direCted to them, neither was it direCted to the corporation 
by their corporate name. 
Pees v. But, where the power of amotion was in the mayor, aldermen, 
* and others of the common council, the mayor and aldermen being part 
1 Str. 640. of the common council, and the writ was directed to the mayor, 
aldermen, and common council, it was moved to quath it for this 
direction, becauſe it ſeemed to infer that the mayor and aldermen N 
were no part of the common council: the court ſaid, here is no- 3 
body in this direction who muſt not join in the act: this is only King” 
repeating the ſeveral conſtituent parts of the corporation; and the and, 
mentioning the entire common council after the mayor and cot ſtatute 
poration, is but a repetition quoad the mayor and aldermen.] requir 
6 Mos. 133. If a mandamus be directed to the two bailiffs of a town, to ſwen within 
33 in other bailiffs, and they object, that having ſworn in others, and manda; 
Clitheroe, being now no longer bailiffs, and the writ not being directed u if a 
them in their natural capacities, they are not obliged to pay any ſheriff, 
obedience thereto; the court will notwithſtanding oblige them lach a 
to return the writ; for if the perſons ſworn in by them had no againſt 
Tight to be choſen, they ſtill continue bailifts, and ought to over Wl nt o 
the king's writ. ae wr; 
Trin. But where a mandamu was directed to the churchwardem d e by 
N Kto reſſore A. to the office of ſexton, and ſerved upon the late Ita 
The King Churchwardens, after their office was expired; and a rule wi ©4vality 
v. Church: made to ſhew cauſe why an attachment ſhould not go, for u de dle 
Wrecks - obeying the mandamus; upon the whole matter being diſcloſed WM they 
1j Vn. afhdavit, the court allowed as a good reaſon for their not returning [A u 
Abi. 214+ the writ, that they, at the time of the writ delivered to them, wer s for 
198 not churchwardens. the retu! 
2 Salk. 436. A mandamus to the mayor, a!dermen, and capital burgeſſes of I. they ſaid 
3 88 viz, whereas A. and B., &c. removed the party complaining tron tight, ar 
toner, his office of burgeſs, commanding them to command A. and 6, h Where a wy 
&c. of reſtore him, was quaſhed, for that it is abſurd, that the writ ſhow 1 
* be directed to one perſon to command another. - WW tian, ac 
Rex v. [The writ need not ſet out that the perſon to whom it is0 
— rected, is the perſon to do the act for which the mandamu 
granted; for if it is miſdirected, it ſhould be ſo returned. ( 
| | AS eve 
(G) By whom to be returned. difol 
| Whom it 
Skin, 368. HE writ is to be returned by him to whom it is dire rpect (a 
— . and if any other return it in his name, without his pf ech matt 
arth. 500. 1 0 . : . im: alſo, it 8M iter 
Comb. 422, 2nd confent, an aCtion on the caſe hes againſt him : allo, my 


"2 Show. 504. O.12r.ce, for which the court will grant an attachment. 


pl. 405, 
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If a mandamus be directed to the mayor, c., and the mayor, Carth. 499. 


ul, who is the moſt principal and proper perſon, return and bring in The King 
the writ; the court, upon affidavits, will not examine whether 3 

en, there was the ſenſe of the majority, but will receive it, and leaye Abingdon, 

f 2 the parties to puniſh the mayor for the miſdemeanor, if he be. r | 

the guilty; but a peremptory mandamus will be granted, if the return 8 . 

wg be falſified. II. 9. S. C. and leave given by the court to file an information againſt the mayors 

tion tot 


nen Wi (E) Of the Manner of enforcing Obedience to the 
| Writ, and compelling a Return. 


"vo ON every mandamus there regularly iſſues an alias and pluries, 2 Salk, 429. 
to oblige the party to return the writ; but the court of 51. 4: 434+ 

King's Bench may make a peremptory rule to return the firſt writ; * Raym, 

and, in caſe of diſobedience, grant an attachment: alſo, by the 392, 

ſtatute 9 Ann. c. 20. and 11 G. 1. c. 4. perſons who are by law Ned. 28. 

required co make returns to mandamuſes, in ſuch caſes as are 


fwen WHY within theſe ſtatutes, muſt make their return to the firſt writ of 2 Hr Raym. 

85 and mandamus. ; 848. 1233 | 

Yed i lf an attachment iſſues for not returning a mandamus, and the Mich. 

ay 1 ſheriff, who is to ſerve the proceſs, takes bail thereupon, this is N is 

| ho ſuch a miſdemeſnour, for which an attachment will be granted „ p.qeer: 

bad u mainſt him; for theſe are not like attachments in Chancery, for ville, Sheriff 

o obey want of an anſwer, which are only as attachments of proceſs, but of ers oe 
are writs on contempt, in nature of executions, and ſo not bail-. * 

zen o able by the ſheriff. EET 42 -- i, 

the lat lt a mandamus is awarded for electing an officer, and there is an 6 Mod. 152. 

le un equality of votes, ſo that the electors cannot agree, it is ſaid, that 8 : 

for not ff) call be all brought up as in contempt, and laid by the heels, FER 

loſed by till they do agree. | 2 

turning [A mandamus was directed to the two bailiffs, one of whom Caſe of the 


was for obeying the writ, but the other would not, nor join iti 3*ilifis of 


m, wen 5 , "a 3 
; the return, The court granted an attachment againſt both; for to, 2 Str. 


- of D, they ſaid, it would be endleſs to try in all cafes which was in the 808. 1 Bar- 
ing fred fight, and it would be always uſed for a handle of delay. * 
ind B. Where a writ was directed to the mayor and jurats of Rye to admit and ſwear a jurat 3 and the mayor 

med an excluſite right to the nomination of him, and the jurats denied any ſuch right in the may of, 


rit ſhow io that they could never join in a return, it was conſented to try the right in a feigned iſſue, Ret v. 
| Mayor, &c, of Rye, 2 Burr. 798. N . ; 


n it 15 6 
ndamui 
rned-] 


(I) What ſhall be ſaid a good Return. 
A® every mandamus iſſues upon a ſuppoſal of ſome breach and 23 Sax. mY 


7 


diſobedience of the law, or neglect of duty in the perſon ta pl. 27; 


0 0 . | R n 
Flom it is directed, the return thereto muſt be: certain to every Vent. 4 


directe repect (a); and therefore it is ſaid not to be ſufficient to offer I (e), But 

his prov lech matter as the party may falſify in an action, but alſo ſuch genuin 

fo, it er mult be alleged, that the court may be able to judge of it, ul 4 
LI 3 r 
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neral js all and determine, whether the party's conduct be agreeable to law 
that is re- or not | 

quiſite here, : 3 : 
which means, what, upon a fair and reaſonable conſtruction, may be called certain, without recurring to 
poſſible facts, which do not appear. If the return be certain upon the face of it, chat is ſufficient, and 
the court cannot intend facts inconſiſtent with it, for the purpoſe of making it bad. If preſumption 
were to be allowed, certainty in every particular would be neceilary, and no man could draw a valid and 
ſufficient return. Beſides, preſumption and intendment, as far as they go, muſt be in favour of returns, 


not agaiaſt them. Per Buller, J. Dougl. 159- ] 


Vent. 110. Therefore, if to a mandamus to the Lord Preſident and Council of 

The King the Marches, to admit a perſon to the exerciſe of office of deputy- 

are heme ſecretary, the return is, that non fuit tempore receptionts brevis deputatus 
conflitutus ; this is naught; for if he were made his deputy be- 
fore, the return was true; unleſs he made him his deputy at the 
very inſtant of the receipt of the writ. 

2 Salk. 436. To a mandamus to admit a perſon alderman, the party may return, 

8 that he was not qualified, or that he was not elected: alſo, ſeve- 

N. ral cauſes may be returned, but they muſt be conſiſtent (a); and 

— v. therefore if the return admits a good election, and afterwards 

2yor, Kr. avoids it by the matter repugnant, this is naught. 
of Norwich. 


Los See acc. Wright v. Fawcett, 4 Burr. 2041. Rex v. Churchwardens of Taunton St. James's, 
op. 41 3» Where ſeveral cauſes returned to a mandamus are inconſiſtent, the whole muſt be quaſhed, 
becauſe the court cannot know which to believe, and it is an objection to the whole return. It is like 2 
declaration in which two inconfiſtent counts ate joined; there, the plaintiff cannot have judgment. 
But where a return conſiſts of ſeveral independent matters not inconfiſtent with each other, ſome of which 
are good at law, and ſome bad, the court may quaſh the return as to ſuch as are bad, and put the pro- 
ſecutor to plead to or traverſe the reſt. Rex v. Mayor, &c. of Cambridge, 2 Term Rep. 456. Ru 
v. Mayor, &c. of York, 5 Term Rep. 66. Rex v. Archbiſhop of York, 6 Term Rep. 493+] 


6 Mod. 39. A mandamus to ſwear one into the place of town-clerk ; the re- 
— Ld. turn was, that upon the election B. had eighteen voices, and the 
8 *'5* party who ſued the mandemus but ſeventeen; and that they ſwore 

io B.: it was held a bad return, being argumentative, when it 
ſhould be expreſs and direct, that he was not choſen. 

A mandamus was granted to reſtore the recorder of Barga, 
directed to the mayor of the corporation; and he returned, gui 
non conſlat nobis that he was ever elected; and the return was al- 
judged inſufficient, and reſtitution awarded. 

Sid. 29. 80, where to a mandamus to reſtore a town-clezk, it was r. 
Keb. 655. turned, that he nunguam debito modo admiſſus fuit ; it was held 2 
72% 733* pad return, being a negative pregnant, and involving matter dt 
law, when the plain fact only ſhould be returned, ſo as to enabl 
the court to adjudge upon it, and the party to bring his action, u 
aiſe it were falſe. 
Rex v. So, where a writ of mandamus, to certify the election of a + 
Mayor, &&. corder, ſtated, that the corporation, being duly aſſembled, pv 


Raym. 153. 


— n-g ceeded to the election of a recorder; a return, that they wer 

Rep. 65, not duly aſſembled to proceed to the election of a recorder, Wi 
| holden ET as being a negative pregnant, ] 

Carth. 10. But if the mandamus ſuggeſt, that he was debite eleFur, à retum 


Lambert's quod non fuit debite electus is good, becauſe it anſwers the ſuggeſt 


caſe, 2 Salk. 4 
433+ pl. 13. 111 the writ. | 
5 Moe. 11. 8. 5. [2 St. 1235. CP. 1 Show. 253. $, , Andr. 105. S. P. on 2 8 
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tore, But ſee 2 Str. $95. and Dougl. $2. A return tu a mandamus ſtating in the words of the 
wit, that the proſecutor was not DULY ELECTED, admitted, and ſtuorn, was holden to be bad. Secisy 
perhaps, if it had been not duly elected, or admitted, or worn. Rex v. Lyme Regis, Dougl. 79. ] 


[If a writ ſet forth all the proceedings of the election, and Rex v. 
conclude, © by reaſon whereof A. was elected;“ it is a bad re- Mayor, &e. 


turn to ſay © that he was not elected: the defendant ſhould tra- 2 — 


« verſe one of the facts alleged. 66. 
Where an amotion is returned, the return muſt ſet out all the Per Lord 
neceflary facts preciſely, to ſhew that the perſon is removed in a Mansfield, 

by 2 Burr. 731. 
egal and proper manner, and for a legal cauſe. It is not ſuffi 
cient to ſet out concluſions only; the facts themſelves muſt be ſet 
out preciſely, that the court may be able to judge of the matter. 
And ſo it is as to the cauſe of amotion; that mult be ſet out in 
the ſame manner, that the court may judge of it. 

Therefore, where to a mandamus to reſtore J. S. to the place Lid. 
of common councilman of L., the defendants returned generally 
the cauſe of the amotion by the common council, who were in 
due manner met and aſſembled; the court held the return to be 
dad; for that they were ſo duly aſſembled was a concluſion of 
law ; that they ſhould have ſet out the facts, viz. that they had as 
a ſelect body the power of amotion : that all the members were 
ſummoned by regular and proper notice: and that J. S. himſelf 
was alſo regularly ſummoned and heard in his defence. 

So, if the amotion were by a part of a coporation, the return Rex v. 
ſhould ſhew how they have ſuch authority, whether by charter or n. ts 
preſcription z for as the power of amotion is by the general law in 5 
the whole corporation at large, it ſhould appear how the ſelect Rep. 37. 
part is entitled to it. | | 

But the power of amotion being generally in the whole cor- Rex v. 
poration, it is obvious, that if it is ſtated, that the party was re- — 
moved by the corporate body at large, it is unneceſſary to aver 9 
that the power was veſted in them. 

A return in general terms is bad; as, that the party had obſti- Rex v. 
nately refuſed to obey the rules and orders of the corporation, . 
contrary to the duty of his office, without ſtating what the rules Doncaſter, 
and orders were. 2 Ld, Raym. 1564. 

So, a return of removal for negle& of duty, without ſtating Say. Rep. 
the particular inſtances of neglect, has been holden to be bad. 37 

On a mandamus to reſtore to the office of a capital burgeſs, if Rex v. 
the return ſtate the ground of disfranchiſement to have been, the 8 
nonattendance of the proſecutor at a meeting to which he was 1 
ſummoned for the election of a capital burgeſs, an averment, that 
the right of ſuch election is in the capital burgeſſes being the 
common council, does not aſſert with ſufficient certainty, that he 
had a right to concur in the election, and ought to have obeyed 
the ſummons, becauſe, conſiſtently with ſuch an averment, he 
might not have that right, it not appearing thereby that all the 
Capital burgeſſes are members of the common council, 

If a writ be directed to a corporation by a wrong name, they 2 Salk. 
may return this ſpecial matter, and rely upon it; but if they an- 43,5 
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ſwer the exigency of the writ, they cannot take advantage of the 
miſnomer. | | 

2 Salk. 431. If the ſuppoſal of the writ be falſe in not truly ſtating the con- 
ſtitution of the corporation, it will not be ſufficient for the return 
to ſtate it truly; the defendants muſt alſo deny the ſuppoſal of 
the writ.] . 


520 


(K) Of traverſing the Return, and taking Iſſue 


thereon. 


Vent. 111. HE party to the return of a mandamus could not traverſe nor 


8 interplead, which is one reaſon why the utmoſt certainty 


x Str. 38. Was required in ſuch return. 
1 Show. 335 b | | . 
Ld. Kym. But now by the 9 Ann. c. 20. reciting, that divers perſons had 


451. illegally intruded themſelves into, and taken upon them to execute 
the office of mayors, bailiffs, port-reeves, and other offices within 
Cities, towns corporate, boroughs,-and places; and the great dif- 
ficulty of determining, where the office was annual, the right to 
the ſame, within the compaſs of the year, or where it was not 
annual, the difficulty of determining the right, before the perſons 
had done divers acts prejudicial to the peace and order of ſuch 
city, Sc. and reciting the great-difficulty perſons illegally turned 
out, or refuſed to be admitted, lay under, and the dilatorineſs 
and expence attending the proceedings on writs of mandamug ; it 
is therefore enacted, That as often as, in any of the caſes afore- 
& ſaid, any writ of mandamus ſhall iſſue out of the King's Bench, 
« the courts of ſeſſions of counties palatine, or out of any the 
& courts of the grand ſeſſions in Wales, and a return ſhall be made 
& thereunto, it ſhall and may be lawful to and for the perſon or 
« perſons, ſuing or proſecuting ſuch writ of mandamus, to plead to 
tc or traverſe all or any the material facts contained within the ſaid 
« return; to which the perſon or perſons making ſuch return ſhall 
ce reply, take iſſue, or demur ; and ſuch further proceedings, and 
& jn ſuch manner, ſhall be had therein, for the determination there- 
« of, as might have been had if the perſon or perſons, ſuing ſuch 
& writ, had brought his or their action on the caſe for a falſe re- 
« turn; and if any iſſue ſhall be joined on ſuch proceedings, the 
« perſon or perſons ſuing ſuch writ, ſhall and may try the ſame 
« in ſuch place, as an iſſue joined in ſuch action on the calc 
&« ſhould or might have been tried; and in caſe a verdict ſhall be 

* Where © found for the perſon or perſons ſuing * ſuch writ, or judgment 

eee « given for him or them on demurrer, or by nil dicit, or for want 

all recover 8 . 

cofts, vide © of a replication or other pleading, he or they ſhall recover 

5. ef this © his and their damages and colts, in ſuch manner as he or they 

ature. cc might have done in ſuch action on the caſe as aforeſaid ; ſuch 
& coſts and damages to be levied by capias ad ſatisfaciendum, feri 
« facias, or elegit, and a peremptory writ of mandamus ſhall 
« granted without delay, for him or them for whom Joel 


{uited 


ſeveral } 
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« {hall be given, as might have been, if ſuch return had been * my $ 7. 
« adjudged inſufficient; and in caſe judgment ſhall be given for * 
« the perſon or perſons making ſuch return to ſuch writ, he or ſtatutes of 
« they ſhall recover his or their coſts of ſuit, to be levied in man- 2 
« ner aforeſaid *.” ts. = on 


to proceedings on writs of mandamns. If in a proceeding under the ſtatute, no damages are given 
by the jury, the want of it cannot be ſupplied by a writ of inquiry ; but in ſuch caſe the party may 
bring an action for a falſe return ; for the act does not take away the party's right to bring ſuch action, 
but only provides that in cafe damages are recovered, by virtue of that act, againſt the perſons making 
the return, they ſhall not be liable to be ſued in any other actlon, for making ſuch return. Stra. 1051. 
There are many caſes to which the ſtatutes do not extend. —In all thoſe cafes the proceedings muit 


be according to the courſe of the common law. 


(L) Of the Party's Remedy for a falſe Return. 


II is clearly agreed, that for a falſe return to a mandamus an 
action on the caſe lies; as, if upon a mandamus to reſtore 
T. S. to his place of burgeſs of P. the mayor, &c. return a good 
cauſe, the matter of which is falſe, an aCtion lies for the falſe 
return, 


Alſo it hath been adjudged, that where the return is made by 
ſeveral perſons, the action may be either joint againſt all, or ſeve- 
ral, being founded on a tort or injury; as, if made by the mayor 
and aldermen, the action may be brought againſt the mayor only; 
and if upon evidence it appears, that he voted againſt the return, 
but was over-ruled by the majority, the plaintiff will be non- 
ſuited +. | : 


leveral join in an application for a mandamus, they muſt all join in the action for a falſe 
Raym. 12 5. | 


[The return need not be under the ſeal of the corporation, nor 
nged the mayor ſign it; and if an action be brought againſt the 
mayor for a falſe return, it will be a ſufficient evidence againſt 
him, that the mandamus was delivered to him, and has ſuch a re- 
turn, unleſs he can ſhew the contrary, - 

In an aCtion for a falſe return the plaintiff ſet out, that he was 
choſen upon the firſt of October, according to the cuſtom. Upon 
eridence it appeared, that the cuſtom was to chooſe upon the 
29th of September, and that the plaintiff was then choſen ; and 
this was holden ſufficient to ſupport the declaration ; for the day 
n the declaration is but form. : 

In an action for a falſe return, it is not material whether the 
writ iſſued properly or not.] 


Alſo, if the matter concerns publick government, and no par- 
ticular perſon is ſo far intereſted as to maintain an action, the 


court will grant an information againſt the particular perſons 
that made the return f. 


11 Co. 99, 
Bagg's cafe, 
[ An action 
will lie for 
a ſuppreſſio 


deri IN a re- 


turn, as well as for an allegatio falſi, Dougl. 149. 


Carth. 171, 
172. Sir 
Peter Rich 
v. Pilking- 
ton, Lord 
Mayor of 
London, 

6 Mod. 152. 
8. P. 

+ Where 


return, 1 Ld, 


Rex Vs 


Mayor of 
E 


Xeter, 
1 Ld. Raym, 
223 Bull. 
N. P. 209. 


Vaughan 


V. Lewis, 


Car th. 228. 


Green V. 
Pope, 1 Ld, 
Raym. 126, 


Raym. 
584. 1 The 


return muſt 


de flled and allowed before the information can be moved for. 


N miltakes in returns may be amended after they are 


Rex v. 


LymeRegis, 
Dovgl. 135. 
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11 Co. 99 · 
1 Str. 145» 


609. 

(a) That 
on falſiſy- 
ing the re- 


Wandamus. 


(M) Of awarding a peremptory Mandamus. 


JF the return be inſufficient, or falſified in an (a) action on the 

caſe, the court regularly grants a (6) peremptory mandamus, 
either to admit (c), reſtore, or diſcharge, c. the party, as the 
cafe requires. 


turn, in an action on the caſe, no motion can be made for a peremptory mandamus till four days are paſt 
after the return of the poſſez; becauſe the defendant has ſo long to move an arreſt of judgment. 2 Salk, 


430, 431. (5) Not to be granted in the filſt inflance. Skin. 669, pl. 7. 


(c) But it is ſaid, that if 


the court does not ſee cauſe of reſtitution, though there be no good return to the writ, yet they will 
not grant a peremptory mandamus. 7 Mod. 83, 84. 


2 Salk. 428. 
pl. 1. 11d. 
Raym. 216. 
Skin. 670. 

pl. 8. 8. C. 


Foot v. 
Prowſe, 


2 Str, 697. 


Ruding v. 
Newel, 


2 Str. 983. 


Dean, &. : 
of Dublin, 
v. Dowgatt, 


But the action which falſifies the return, is to be brought in 
that court out of which the mandamus iflued ; and therefore where 
in an action on the caſe in C. B. for a falſe return to a mandamnnr, 
judgment was given for the plaintiff on demurrer ; yet the court of 
B. R. refuſed to grant a peremptory mandamus; becauſe ey 
mandamus recites the fact prout nobis conſtat per recordum, whi 
cannot be ſaid in this caſe, as the court cannot take notice of the 


records of the Common Pleas. 


[The judgment of the Exchequer- chamber, whereby the judy- 
ment of B. R. pro defendente was reverſed, being affirmed in parlia- 
ment, the plaintiff moved for a peremptory mandamus, infilting, 
that he had now falſified the return, and, conſequently, ſet aſide 
the defendant's excuſe. But it was objected, that no peremptory 
mandamus ought to go, unleſs, befides the reverſal of the judg- 
ment given for the defendant, there had been alſo a new judgment 
given for the plaintiff; that a peremptory mandamus is a judicial 
writ, and muſt be founded upon ſome judgment eſtabliſhing the 
right of the party who applies for it: P. C. Philips v. Bury, 2 Salk, 
431. Cro. Ja. 206. Telu. 74. 2 Ventr. 295. P. 10 Ann. Lidgv. 
Rod, Tr. 7 Ann. Hicks v. Sherburn, 1 Br. P. C. 328. But per 
curiam A peremptory mandamus ought to go; for this is not a 
judicial writ founded upon the record, but is a mandatory writ 
which the court always grant, when they are ſatisfied of the pat- 
ty's right. The reverſal of our judgment is a declaration by the 
ſuperior court, that the plaintiff had a right; and there is no oces- 
ſion for any new judgment. We every day grant peremptory 
mandamuſes on producing the poſtea, which ſhews a formal judg- 
ment is not neceſſary. A peremptory mandamus was awarded, 

But a peremptory mandamus is not grantable pending a writ af 
error. 

It is enacted by ſtat. 9 Ann. c. 20. f 2. that . where any mas- 
« Jamus ſhall iſſue to admit or reſtore any burgeſſes, Se., and 3 
ce return ſhall be made, and a verdict be found for the perſons 
« ſuing ſuch mandamus, or judgment be given for them, à pe- 
« remptory mandamus ſhall be granted without delay, as if ſuch 
&« return had been adjudged inſufficient.“ 

Since this ſtatute a mandames is in nature of an action, ſpecial 
replications and pleadings therein being admitted, and coſts 2 


Zotte: 
the C1 
Only ( 
no ob 
mutu, 


ſtate. 
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to either ſide that prevails, and error lies upon a judgment given 1 P. Wax. 
therein. Yet it hath been ſolemnly determined, that no writ of 1 * . 
error will lie on a peremptory mandamus ; for ſuch a conſtruction 5. C. Sad 
would entirely defeat the end of the ſtatute, and prevent the 536. S. C. 
officer, who was choſen annually, from having any fruit of the 7 pow —_ 
mandamus.) Pender v. 
Herle, 3 Br. P. C. 178. 8. P. upon the authority of the above cafe of Dean, &c. of Dublia 6. 
Dow gatt. N | 


Marriage and Divorce. 


ARRIAGE is a compact between a man and a woman for the 
procreation and education of children; and ſeems to have 
been inſtituted as neceſſary to the very being of ſociety; for, with- 
out the diſtinction of families, there can be no encouragement to 
induſtry, or any foundation for the care of acquiring riches. All 
well- ordered ſocieties have therefore guarded the marriage rite with 
religious ſolemnities, and ordained that the contract ſhould be in- 
diſſoluble during the joint lives of the parties. And the reaſon of this 
latter proviſion is, becauſe children gradually ſucceeding one another, 
the parents have hardly done with the care of their education, be- 
fore they are themſelves unfit for a ſecond marriage. It is alſo 
fit, that marriages ſhould continue during life, that the mutual 
care of the parents may be employed in making proviſion for their 
children; and that the love and reſpect of the children may be 
returned to both parents without diſtraction or confuſion. Be- 
des, the common intereſt could not be ſo well provided for, if 
there were a proſpect that the marriage was any otherwiſe to be 
determined but by death only ; for each perſon would be injuri- 
ouſly drawing out of the common ſtock, to the injury of their joint 
concern, and to the prejudice of the education of their offspring : 
nor can fuch a joint intereſt be well and commodiouſly carried on 
without a mutual friendſhip and endearment, which muſt be 
leſſened and deſtroyed by the proſpect, that the contract may be 
determined by the humour of either party. Hence it is, that for- 
nication and all other luſts are unlawful, becauſe children are be- 
gotten without any care or preparation for their education; and 
e crime of adultery receives this further aggravation, that it not 
only entails a ſpurious race on the huſband, for whom he is under 
no obligation to provide, but likewiſe deſtroys that peace and 


wag endcarment which ought always to ſubſiſt in the marriage 
ate, 
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Marriage and Divorce. 


[Some ancient nations appear to haye been more ſenſible of the 
importance of marriage inſtitutions than we are. The Spartans 
obliged their citizens to marry by penalties, and the Romans en- 
couraged theirs by the jus trium liberorum. A man, who had 
child, was entitled by the Roman law only to one-half. of any 
legacy that ſhould be left him, that is, at the moſt, could only re- 
ceive one-half of the teſtator's fortune. With us, the laws hold 
out no temptation to marriage, and prudence will, in general, re- 
| commend celibacy, ] 


We ſhall conſider what is enjoined or forbidden with reſpe& 
to marriage under the following heads: 


(A) What Perſons may marry, and particularly 
within the Levitical Degrees. 


(B) Of Eſpouſals and Marriage Contracts: And 
herein of the Difference between Contracts in 
preſentt and futuro, and the Remedies for the 
Violation thereof, 


(C) Of the Solemnization and Ceremonies requiſite 
to a complete Marriage : And herein of the 
| Offence of performing the Ceremony without 
due Authority or Licence. 


(D) Of Offences againſt the Rights of Marriage; 
And herein, 


1. Of the Offence of a forcible Marriage. 


2. Of the Offence of marrying an Infant Female under the 
Age of ſixteen, without Conſent of Guardian. 


3. Of the Offence of procuring an improvident Marriage; 
and therein of Marriage-Brokage Contracts and Agree- 
ments. 


(E) Marriage how long to continue: And herein of 
the ſeveral Kinds of Divorces ; and herein, 


1. Of Elopement. 
2. Of the Offence of taking away a Wife, and of criminal 


Converſation. 


3- Of the ſeveral Kinds of Divorces. 


; (A) What 


5 
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(A) What (a) Perſons may marry, and particularly (a) At what 


1 E age perſons 
within the Levitical Degrees. may con- 
tract and irs 
termarry, vide head of Infants. Of marriages by idiots and lunaticks, wide head of Idiots and Lunaticks. 


IT is enacted by 26 G. 2. c. 33. $11. that “ all marriages, This has 
“ ſolemnized by licence, where either of the parties, not being _ _ 
. . - Judged to 
& a widow or widower, ſhall be under the age of 21 years, which compre. 
e ſhall be had without the conſent of the father of ſuch of the par- bend the 
« ties, ſo under age, (if then living,) firft had and obtained, or if ugs of 


$ : illegitimate 
& dead, of the guardian or guardians of the perſon of the party ſo . 


* 


** 


under age, lawfully appointed, or one of them; and in caſe der the age 
there ſhall be no ſuch guardian or. guardians, then of the mo- peck 
ther, if living and unmarried ; or, if there ſhall be no mo- Rex v. 

« ther living and unmarried; then of a guardian or guardians Hoanetty 


of the perſon appointed by the court of Chancery, ſhall — 


c 


** 


c 


0 


La) 


be abſolutely null and void to all intents and purpoſes what- 
« ſoever.“ 5 e 
But, by 5 12. “ in caſe any guardian or mother whoſe conſent 
is made neceſſary as aforeſaid; ſhall be nn compos mentis, or 
beyond ſea, or withhold his or her conſent to the marriage of 
any perſon, ſuch perſon deſirous to marry may apply by peti- 
tion to the Lord Chancellour, who may proceed upon ſuch pe- 
tition in a ſummary way; and if the marriage propoſed ſhall 
on examination appear to be proper, he ſhall judicially declare 
the ſame to be ſo, by an order of court, and ſuch order ſhall be 
© as effeCtual, as if ſuch guardian or mother had conſented.” 
The marriages of the royal family being excepted from the ſa- 
lurary reſtraints of this act, it is enacted by ſtat. 12 C. 3. c. 11. 
* that no deſcendant of the body of King George the ſecond, 
* male or female, e. than the iſſue of princeſſes who have 
* married, or may hereaſter marry, into foreign families,) ſhall 
be capable of contracting matrimony without the previous 
* conſent of his majeſty, his heirs or ſucceſſors, ſignified under 
the great ſeal, and declared in council, (which conſent, to 
preſerve the memory thereof, is hereby directed to be ſet out 
in the licence and regiſter of ſuch marriage, and to be entered 
in the books of the privy council); and that every marriage, 
or matrimonial contract, of any ſuch deſcendant, without ſuch 
conſent firſt had and obtained, ſhall be null and void to all 
intents and purpoſes whatſoever.” 
Provided, that in caſe any ſuch deſcendant, being above the 
age of twenty-five years, ſhall perſiſt in his or her reſolution to 
contract a marriage diſapproved of, or diſſented from, by the 
king, his heirs or ſucceſſors; that then ſuch deſcendant, giving 
notice to the king's privy council, which notice is hereby di- 
rected to be entered in the books thereof, may, at any time from. 
* the expiration of twelve calendar months after ſuch notice given 
to the privy council as aforeſaid, contract ſuch marriage; oy 
| 6« Hi 
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& his or her marriage with the perſon before propoſed, and te. 
cc jetted, may be duly ſolemnized without the previous conſent 
ce of his majeſty, his heirs or ſucceſſors; and ſuch marriage ſhall 
« be good, as if this act had never been made, unleſs both houſes 
de of parliament ſhall, before the expiration of the ſaid twelye 
«© months, expreſsly declare their diſapprobation of ſuch intended 
c marriage.“ 
fa) For the By the ſtatute of (a) 32 H. 8. c. 38. it is enacted, “ That 
— = «© no reſervation or prohibition (God's law except) ſhall trouble 
this ſtatute, or impeach any marriage without the (5) Levitical degrees; and 
wide Co. Lit. c that no perſon, of what eſtate, degree, or condition ſoever he 
27575 be, ſhall be admitted to any of the ſpiritual courts within the 
4 Hob. 1 king's realm, or any of his grace's other lands and dominions, 
(6) Hor: the « to any proceſs, plea, or allegation contrary to the ſtatute.” 
— the eccleſiaſtical courts from divorces upon other accounts; as, upon the account of inſuf. 
ficiency, adultery, pre- contract, &c. Vaugh. 206, &c. Pp 
Vavgh.206, Since this ſtatute, it hath been clearly agreed, that if the ſpi- 
nn ritual courts proceed to impeach or diſſolve a marriage out of th 
Levitical degrees, that then the temporal courts are to prohihit 
them ; for by that ſtatute all marriages, that are out of thoſe de- 
grees, are declared to be good and lawful ; and therefore, if the 
ſpiritual court moleſt perſons in doing that which is declared law- 
ful to be done by the ſtatutes of the realm, they are by the tem- 
poral courts to be prohibited, becauſe they exceed their juriſdic- 
x tion, thus bounded by the temporal law ; but where the law has 
not bounded them, their juriſdiction ſtill continues; and therefore 
within the Levitical degrees they are {till judges of inceſt. 
Roll. Abr. We muſt likewiſe obſerve, that if a perſon marry his couſin 
380: 357+, Within the Levitical degrees, yet they continue huſband and wife, 
_—_0$. ... - , 
4 Wh till a ſentence of divorce be pronounced. 

The degrees prohibited by the Levitical law, are ſuch as are ſaid 
to be againſt the law of nature, and ſuch as are againſt the divine 
politive law. | 

Grot. de Thoſe againſt the law of nature, are all marriages between the 
* aſcending and deſcending line in infinitum; and this is ſaid to be 
5. Vaugh. : a 
221. 242. Contrary to the law of nature, becauſe it tends to the deſtruction 


of the natural will of the Creator, which deſigned the preſervation 
and continuance of ſuch inhabitants of the world as he originally 
created; and all acts of men that tend to the deſtruction of ſuch 
ſpecies, as murder of an innocent perſon, are ſaid to be againſt the 
law of nature; and therefore inceſt, between the aſcending and 
deſcending line, is contrary to the law of nature; for the mother 
would never have preſerved and educated the female iſſue, if it had 
been admitted to the father to have had acceſs to them; and fs 
thers would never have educated and preſerved their male iſſue, if 
they might have aſcended the bed of their mothers. There 15 
alſo another reaſon why this is called unnatural, and that is, be- 
cauſe it deſtroys the natural duties between parents and children; 
for the parent could never preſerve or maintain that authority that 


is neceſſary for the education and government of his child ; - 


naked, 


T 
Hall 
whic 


Marriage and Divorce, 


me child that reverence that is due to the parent in order to be 
educated and governed, if ſuch indecent familiarities were admit- 
ted, There likewiſe ſeems to be a natural reaſon againſt this, or 
any near intercourſe between collaterals, which is drawn from that 
which is obſerved in brute creatures, viz. that it is neceſſary to 
croſs the ſtrain, in order to continue the ſpecres. It may be, that 
there being the ſame tone and figure in the blood, and a ſimilar 
conformation of veſſels, the circulation of it becomes torpid and 
active; whereas a new mixture of others of the ſame kind, 
where there is a different figure and motion of the blood 
and ſpirits, may add a new vigour and ability to the animal 
economy. | 

Thoſe prohibited by the poſitive divine law, are all collaterals 
to the third degree; and though this be not contrary to the law of 
nature, yet it ſeems eſtabliſhed on very ſtrong reaſons; for if a 
concourſe between brothers and ſiſters might be allowed, or their 
marriages be tolerated, the neceſſity there is that they ſhould be 
educated together, and the frequent opportunities they have with 
each other, would fill every family with lewdneſs, and create 
heart-burnings and unextinguiſhable jealoufies between brothers 
and filters, where the family was numerous; and it would confine 
every family to itſelf, and hinder the propagating common love 
and charity among mankind z becauſe there would be a danger of 
taking a wife out of any family, it women were liable to be cor- 
rupted by ſuch vicious freedoms. This prohibition is likewiſe 
carried to uncles and aunts, nephews and nieces; becauſe upon 
the death of the father and mother they come into the education 
of children lac parentum; and, by conſequence, it was neceſſary 
to propagate the fame reverence of blood in ſuch near degrees, 
that the uncle might have the ſame regard and command as a fa- 
ther, and a niece the fame duty as a daughter; it was alſo neceſ- 
fary, in order to perfect the union of marriage, that the huſband 
ſhould take the wife's relations in the ſame degree, to be the ſame 
as his own without diſtinction, and ſo vice ver/a; for if they are to 
be the ſame perſon as was intended by the law of God, they can 
have no difference in relations; and, by conſequence, the prohi- 
bition touching (a) affinity mult be carried as far as the prohibi- 
tion touching conſanguinity. | 
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Vaugh. 222. 
[ Mr. Hume 
obſerves, 


that . the 


degrees is 
© prohibit- 
« ed by the 
« civil laws, 
« and con- 
« demned 
te by the 

© moral ſen- 
« timents of 
cc all na- 

« tions, is 
« derived 

« f,om 

cc men's 

« care to 

c preſerve 
« purity of 
© manners; 
« while they 
« reflect, 

« that if a 
« commerce 
« of love 

«© were au- 
cc thoriſed 
« between 


the neareſl relations, the frequent opportunities of intimate converſation, eſpecially during early youth, 
** would introduce an univerſal diſſoluteneis and corruption. But as the cuſt ms of countries vary con- 
** fiderably, and open an intercourſe, more or leſs reſtrained, between different families, or between the 
*© ſeveral members of the ſame family, ſo we find, that the moral precept, varying with its cauſe, is 
* loſceptible, without any inconvenience, of very different latitude in the ſeveral ages and nations of the 
** world. Theextieme delicacy of the Greeks permitted no converſe between perſons of the two ſexes, 
8 except where they lived under the ſame roof ; and even the apartments of a ſtep · mother, and her 
2 daughters, were almoſt as much ſhut up againſt viſit; from the huſband's ſons, as againſt thoſe from 
- ny trap gers or more remote relations. Hence, in that nation, it was lawful for a man to marry, 
er not only his niece, but his half-ſiſter : a liberty unknown to the Romans, and other nations, where 

2 more open intercourſe was authoriſed between the ſexes. Hiſt. vol. 4. 110.] (a) According to 


_ 8 Levit. ver. 16. The nakedneſs of thy bree her' s wife ſhalt thou not uncover, it is thy brother's 
dREANENS. 


The law in Leviticus, cap. xviii. ver. 6. is, That none of you 
ſpall approach to any that is near of kin, to uncover their nakedneſs ; 
which words being general, muſt be underſtood and expounded 


by 


- 
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by the examples from the 6th to the 2oth verſe; among which 
we find many prohibitions to collaterals in the third degree, both 
in affinity and conſanguinity ; but there is no example of colla- 
terals in the fourth degree, either in affinity or conſanguinity; and 
therefore the law of marriage opens to relations in the fourth 
Selden, Ux. degree; and the Jewiſh lawyers, in computing their degrees, 
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Hebraica, computed them according to the natural order of things; that is 

from the prope/itus up to the common ſtock, and ſo down to the i 

other relations; which is the fair and natural order of computing f 

proximity; and in this order of computation, couſin-germans are ( 

held to be of the fourth degree, and to have liberty to marry. | 

Vaugh, This likewiſe was the ancient ſenſe of the Chriſtian church, 2 

* and even of the church of Rome in the time of Pope Gregery; 5 
for in writing to Ar/{in Biſhop of Canterbury he ſays, In quarts 

: generatione contracta matrimonia minime folverentur ; but afterwards, ec 

when they found that diſpenſations for inceſtuous marriages gr 

brought great proſit to the church of Rome, and knowing it had fo 

obtained univerſally in the Chriſtian church, that it was lawful to lai 
marry in the fourth degree, Pope Alexander II. began a new com- 

putation of degrees; and he ſaid, that the ſecular computation, for 

which was the computation of the civil law, was not properly his 

adapted to the deciſions touching inceſtuous marriages z but they ſho 

ought to compute up to the common ſtock, where the relation wh 

Joined, becauſe there the blood was connected; and therefore inc 

they computed the degrees according to the diſtance of the perſon and 

remoteſt from the common ſtock ; for according as the remoteſt the 

was diſtant from the common ſtock, ſo they computed the relation huſt 

between the parties; ſo that the firſt couſins that are in the fourth a gc 

degree, by the received computation in the Moſaick and civil law, 0 

were now by the canonical computation thrown into the ſecond in t 

degree; and by this alteration of the computation of degrees dug 

they forbad not only firſt couſins but ſecond and third couſins to tical 

marry, unleſs they obtained diſpenſations. their 

The intention of the ſtatute above mentioned was to. reſtore cauſe 

every thing according to the prohibition expreſſed in the law d nclir 

God; and plainly, the Levitical computation of degrees was in the Sel 

manner they computed in the civil law; and agreeably hereunto evil pu 

: - hath been the reſolution in our law. to ur; 
Vaugh. Hence it hath been adjudged, that the marriage of two fiſters 
— one aſter the other, was inceſtuous, being in the ſecond degree; 

Cath. 251, Although it was objected, that the verſe in xyiii Levit. being, this (B) 

S. P. ad- ſhalt not take a wife to her ſiſter to vex her, &c. the prohibition Tt he 
mitted: Jating to polygamy, to jealouſy and vexing, the reaſon thereo! 

teaſed with the death of the firſt wife; in the ſame manner 5" pr. : 

Moſes had ſaid, thou ſhalt not take a wife to her ſiſter to ves het Vi 


beſides the other in her lifetime. But herein the court held, that . 
though the vexing, in one part of the text, related to the lite of tit Min 
wife, yet by another part it is made unlawful for ever; and that us 

from theſe words, None of you fhall approach to any that is near] ; = 7 
Iin to him, to uncover” their nakedneſs ; which makes the nearnes b 3 
of kin the chief cauſe of the prohibition, and is the reaſon that MP J V en 
* "x ;  throvg or. 
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through the whole chapter; and that therefore the vexing refers 

only to the life of the wiſe, but the inceſtuous copulation is the 

{ame after her death, the nearneſs of kin {till continuing. : 

So, it hath been reſolved, that marrying the ſiſter's daughter is Raym. 46. 


: $0 1 Watkinſon 
inceſtuous, being in the third degree. „lunes s Joy 192: Ge 


80, it hath been reſolved in variety of books and caſes, that the Moor, 905. 
marriage with the wife's ſiſter's daughter was inceſtuous, being © Els. 


likewiſe in the third degree ; and the degree of affinity being the _ 16, 
ſame with that of conſanguinity. ' 2 
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Man's caſe. 


2Lev. 254. 3 Keb. 650. Hob. 181. Noy, 29. Sid 434 2 Jon. 118. 2 Show. 70. 5 Mod. 448. 
q Lev. 364. 2 Lutw. 10 5. | 


But upon a prohibition, for proceeding againſt a perſon in the vaugh. 206. 


eccleſiaſtical court who had married the widow and relict of his 
great uncle, it was adjudged, that ſuch marriage, being in the 
fourth degree, was out of the Levitical law, and therefore 


2 Vent. 9. 
FEarriſon & 
ux. v. Dr. 
Burwell, 


lawful. 


On a motion for a prohibition to the court of the Biſhop of Ex, Mich. 
for preſenting J. S. for inceſt, who had married the daughter of 3® _— 
his brother of the half blood; it was reſolved, that no prohibition 8 
ſhould go ; for the court ſaid, though the brothers were not of the & ur. v. 
whole blood, yet were they brothers, and therefore the marriage Care. 
inceſtuous; they agreed, that if the father marries the mother, 
and the ſon the daughter, this was lawful enough; and North cited 
the caſe of the Earl of Aſanche/ter, who had married his great aunt's 
huſband's ſecond wife; and this was held by divines and civilians 
a good marriage, for nig met offints nam eff mihi affints. 

On a motion for a prohibition, for proceeding againlt a perſon 5 Mod. 161. 
in the eccleſiaſtical court, who had married his ſiſter's baſtard po Vo 
daughter; it was urged for the prohibition, that though the Levi- Comb. 356; 
tical law forbids a man to approach to any near of kin to uncover S. G. 
their nakedneſs, yet that this cannot be intended of a baſtard, be- (0 
cauſe he is of kin to no perſon whatſoever (a), c. but the court 114. Raum. 
clined not to grant a prohibition. * = — 
%ection of being null;us filius, and therefore having no conſanguinity, muſt be underſtooi only as ts 
Cv.) purpoſes, and is to be confined chiefly to inhecitances, 1 Term Rep. 101. for there is a relation ag 
iv mur purpoles z and hence a baſtard cannot mat iy his own mother, or baſtard ſiſter. 3 Salk. 66.] 


(B) Of Eſpouſals and Marriage Contracts: And 
herein of the Difference between Contracts in 


fræſenti and futuro, and the Remedies for the 
Violation thereof, 


OV inburne defines eſpouſals in this manner, ſponſalia ſunt mutua Swinb. of 
repromiſſio nuptiarum rite inter eos, quibus jure licet, fafta ; which — 4 
<mprehends, 1/2, That this promiſe muſt be mutual; z2dhj%, That 
t muſt be done rite, or duly; 3dly, That it muſt he entered into 
by them who may lawfully marry. D 
Vox. IV. Mm Such 
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Such contracts are divided into contracts in præſenti, and con- 
tracts in futuro. 
Swinb. 74. A contract in preſenti, or per verba in prefenti, as, I marry uu, 


5 you and I are man and wife, & c., is by the civil law eſteemed igſum 
6 Mod. 185. matrimonium, and amounts to an actual marriage 5 which the very 


(%) Alſo a parties themſelves cannot diſſolve by releaſe, or other mutual 


marriage in 3 * ; . s : 
fag er d. Agreement; it being as much a marriage in the fight of God, as if 


puration, iz it had been in facie ecclaſiæ, with this difference, that if they cohabit 
held good in before marriage i facie eccteſiz, they are for that puniſhable by 


ese g ecclchaſtical cenſures; and if, aſter ſuch contract, either of them 


when the lies with another, ſuch offender ſhall be puniſhed as an adulterer, 
validity of 

the marriage ſhall be tried in the ſpiritual courts, and not by verdict, wide tit. Baſtardy. In debt on a 
bond, the defendant plraded ne ungue t a copie in loyal matrimony z plaintiif demurred, and had judg- 
ment; for it alters the trial; for inttead of trying per paiz, it puts the trial on a certificate from the Or. 


dinary. Secondly, It admits a marriage, but denies the legality of it; whereas a marriage de fac is 


ſufficient, and whether loyal or not loyal, is no ways material. 2 Salk. 437. pl. 2. So, in an aſſault 
and battery by baron and feme, the d-tendant pleaded xe wngies acconple in loyal matrimony ;z and on de- 
murrer, the plea was held naught. Comb 473. So, in treſpaſs for taking his wife, and the like plea, 
which was held naught. Comb. 131. { In general, common reputation, and cohabitation as man 
and wife, or the acknowledgment ot the raities, may be admitted as evidence of marriage in the tem- 
poral courts. Comb. 202. Cowp. 2342. 2 Bl. Rep. $877. Eſpin. Ni. Pr. Caſ. 213. A jury all 
are the proper judges of the fact of a marriage denied by an anſwer in Chancery, and always lean to 
ſupport the proof of it, in favour of a juſt creaicor, tuing for a debt contracted during cohabitation, 
2 Vez. 270. And it is for the moſt part incumbent on thoſe who would impeach a reputed marriage, 
to ſhew wherein its irregularity conſiſts. Purr, Set. Ca. 232. 1 Salk. 129. ] 


Swinb. &1c, A contract in futuro, as, T vill marry you, &c., may be enforced 
een in the ſpiritual court, but ſuch contract either party may releaſe: 
taxen away Alſo, if either party marry another perſon, ſuch ſecond marriage 
by 26 G. 2. diſſolves the contract. 
© 33. 813. 
Leon. 12). But it hath been reſolved, that an action will lie at common law 
oY _ for the violation of ſuch an executory contract per verba de future, 
Fliz. 79. for the temporal lois to the party; and though the party hath a 
Stzl. 295. remedy in the ſpiritual court. Eut it feerns, that by bringing an 
8 action at common law, and that appearing on record, the remedy 
v. Holecroft, in the ſpiritual court is actually releaſed ; for now in lieu of a per- 
Salk. 24- formance of the contract he {hall recover damages: allo, the de- 
fendant ſhewing, that he hath been ſued for the ſame matter in 
6 Mo. 172. the ſpiritual court, and producing a ſentence againſt the plaintiff 
Selk. 120. the plaintiff, notwithſtanding any proof of his, will be nonſuit; 

2850. 935. becauſe the ſpiritual court were the proper judges, whether it 

were a precontract or not. 

Carth. 467. Such promiſes are good, though the time of marriage be not 
agreed on; but in ſuch caſe it is neceſſary, to entitle the party to 
his action, to allege that he offered to marry her, and that ſhe 
refuſed, | 

Carth. 467. In an action againſt huſband and wife, the plaintiff declared, 

29% Wo that he promiſed to marry the defendant's wife, while ſole, and 

1 that ſhe the ſame time promiſed to take him for her huſband ; and 

Cage & ux. averred, that he tendered himſelf, and that ſhe refuſed, &c. lt 

$ Mod- 411. was objected, that marriage was no advancement to a man, th 


2 Salk. 3 : : ; : g 
pl. 2. 37” it was to a woman; alſo, that no time was laid when this agree 


ment 


E 
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ment was to have been executed: but the court over-rpled both and the dic. 


objections. 


tinction as 


to whether 2 man or a woman exploded, 


This action mult be founded on reciprocal promiſes ; and there- Salk. 24, 
fore, if the promiſe be on one ſide only, it does not bind, being l. s. 


only nudum pactum. 


But if a man of full age and a female of fifteen promiſe to in- 
termarry, and afterwards the man marries another, an action lies 


againſt him ; for though ſuch promiſe may be ſaid to be voidable, 
as to the infant, yet it ſhall be binding on the perſon of full age, 
who ſhall be preſumed to have acted with ſuſſicient caution ; 
otherwiſe this privilege allowed infants, of reſcinding and break- 
ing through their contracts, which was intended as an advantage 
to mem, might turn greatly to their prejudice. 


If A. contracts himſelf to B., and after marries C., and B. ſues 
4. upon this contract in the ſpiritual court, and there ſentence is 
given, that A. ſhall marry and cohabit with B., which he does ac- 


Trin. 5 & 
6 Geo. 2» 
Holt Vs 
Ward, 

2 Stra. $50. 
Barnard, 

K. B. 2 * 
Fitagib. 
175. 

3 Atk. 306. 
Moor, 169. 
4 Co. 29. 

S. C. Sid. 
13. 3. Co 


ced 
iſe; 
lage 


law 
ture, 
ith a 
g all 
nedy 
per- 
e de- 
er in 
intiff, 
iſuit; 
ger it 


ze not 


Tty to 
at ſhe 


-lared, 
e, and 
dz and 
fe. It 
though 


agree 
ment 


cordingly; they are baron and feme (a), without any divorce cited, and 
between A. and C., for the marriage of A. and C. was a mere EO 
nullity“. ; & vide. 4 
Saik. 129. pl. 1. 121. (a) But if a woman maketh a contract of matrimony with F. S, and then 
warrieth with F. D,, who is ſeiſed of lands and dieth, ſhe ſhall have dower of his lands; betauſe ſuch 


murioge was not void, but void.ble only, by reaſon of the precontract. Moor, 226. Perk. 34. 
But now wide 26 Geo. 2. c. 33. 


It hath been held, that the clauſe in the ſtatute of frauds and 2 Lev. 65. 
perjuries, 29 Car. 2. c. 3. G4. relating to marriage-agreements, bat Skin. 


. 195. pl. 10. 
extends as well to a promiſe to marry, as to the payment of mar- {cems cone. 
rlage-portions. & Stra. 34+ 


Ld. Raym. 
137. 2 Fq. Caf. Abr. 248. are expreſ-ly ſo. A promiſe to marry another, if broken, where the pro- 
miſes are mutual, and the parties might legally contract, ſubjects the perſon, breaking ſuch promiſe, ta 
a action for damages, notwithftanding the Ratute : for ſuch actions ate every day maintained. 


C) Of the Solemnization and Ceremonies requiſite 
to a complete Marriage: And herein of the 
Offence of performing the Ceremony without 
due Authority or Licence. 


IN order to make the marriage complete, ſo as to entitle the wife Roll. Abt. 
to dower, the iſſue to inherit, Sc., the ſame muſt be celebrated = _— 
m(b) facie ecelgſiæ; and therefore the private contract, without the the loyalty 


prieſt's bleſſing, makes no marriage; though ſuch contract may be of marriage, 


enforced in the ſpiritual court. 1 
Kinds of trial, vide tit. Baſtard. (5) Before the time of Pope Innocent the Third, there was no ſolemn- 


ization of marriage in the church ; but the mon came to the houſe where the woman inhabited, and led 
ter home to his own houſe, which was all the ceremony then uſed. Moor, 170. Per Goldiagham, 
Doctor of the Civil Law, arguendo. | Marriages in England during the uſurpation were ſolemaized be- 


tore juſtices of the peace, but for what purpole this novelty was introduced, except to degrade the 
Clergy, does not appear, ] g 


„ Alſo, though the marriage be ſolemnized in facie eccigſæ; yet, Roll. Abr. 
it were without conſent, it is void ; and therefore if a man takes $4 Coe 
M m 2 Fi 
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6 Co. 22. E. S. to wife by dureſs, the ſame is void, though ſolemnized in 
Keilw. 52. | facie ecclgſiæ. | 

Dyer, 13. : 

Cro. Car. 488. 4 3 Sid. 65. [It is only mentioned as a doubt in Koll's Abridgment, whether mar» 
riages by dureſs ate not merely vi: furely they are nut ſo before ſentence. They are martiages de fas, 


_ Me > 8 


— 

. 

Lo. 
* 2 — 


= 
— — 


— 
5 


F Cro. Car. 493- And Nr. Noy he'd them good, Dy. 13. in marg.] 
* : Ny . . * . 
1 Salk 119. A. and B. being ſabbatarians, were married by one in their own 
5 1 2 14. F 5 — 1 . 
AH 3 Dad £ who uſed the form of the common prayer, except the ring, 


= Cs 
» + Sol 
2 


Gould; & but was a mere layman; the wife dying, the huſband took out 
vide 2 Salk. adminiſtration to her; but upon application of her ſiſter, the let- 
435- pl. 3. ters of adminiſtration were repealed, and the ſentence of appeal 


— affirmed by the delrgates; for the huſband, demanding a right 
pl. 30z- due to him as huſband, muſt bring himſelf within the rules pre- 
ſcribed by that jurifdiction to whom he applies : alſo, the conſtant 
form of pl-ading marriage is, that it was per pręſbyterum ſacris ' 
ordinibus conflituium; and an act of parliament was made confirm- 
ing the marriages contracted during the uſurpation. 6 
5 C5. 32. A marriage ſolemnized by a perſon in prieſt's orders is good and P 
on 344+ binding, though there was no publication of banns or licence to 5 
5 diſpenſe therewith : but herein it ſeems agreed, that not only the 
6 Mod. 189. party performing the ceremony, but alſo the parties married, 1 
3 being lay perſons, are punithable by eccleſiaſtical cenſures; and 1 
* acting contrary to ſuch ancient canons as have been received c! 
and allowed in this kingdom : but it ſeems agreed, that the canons P. 
of 21 Fac. 1 bind not the laity, not having been univerſally re- th 
ceived, and being made only in convocation where the laity are 
not repreſented. th 
The uſe o [By 26 G. 2. c: 33. { 2. No miniſter ſhall be obliged to publiſh wy 
1 1 the banns of matrimcay between any perſons whatſoever ; unlels UN 
fad to bave they ſhall ſeven days, at the Jeait, before the time required forthe 
been firſt in- firſt publication, deliver or cauſc to be delivered to him a notice 1 
l in writing of their true chriſtian and ſirnames, and of the houſes * 
church, of their reſpective abodes, within ſuch pariſh, chapelry, or extra- % 
though parochial place, where the banns are to be publithed, and of the * 
wrex time, during which they have inhabited or lodged in fuch houſes mw 
rained eved TeſpeCtively. 10 
in the primitive times, and it 3s this Tertullian is ſuppoſed to mean by tr inanding premulgatis. * 
6 All banns of matrimony ſhall be publiſhed in the pariſh church, 0 
or in ſome publick chapel, wherein banns of matrimony have been ws 
uſually publiſhed, of the pariſh or chapelry wherein the perſons * 
to be married ſhall dwell, |; LT 
And where the perſons to be mari ĩc d fhall dwell in divers parifhes by | 
or chapelries, the banns ſhall be publiſhed in the church or chapel 
belonging to ſuch pariſh or chapelry wherein each of the faid lem 
perſons ſhall dwell, pert 
And where both or either of the perſons to be married ſhall — 
dwell in any extraparochial place, (having no church or chapel epif 
wherein banns have been uſu.lly publiſhed,) then the banns ſhall Rp 
be publiſhed in the pariſh church or chapel belonging to ſome oua 
pariſh or chapelry adjoining to ſuch extraparochial place. epil; 
55. Note — That all pariſnes, where there ſhall be no pariſh church A 
or chapel thereto, or none, wherein divine ſervice fall be uſually eccl 


celebrated 
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celebrated every Sunday, may be deemed extraparochial places for 
the purpoſes of this act, but for no other purpoſe. 
Provided, 'That after the ſolemuization of any marriage under 


A publication of banns, it ſhall not be neceſſary, in ſupport of ſuch 


510. 


marriage, to give any proof of the actual dwelling of the parties 


in the reſpective pariſhes or chapelries wherein the banns of ma- 
trimony were publiſhed, nor {hall any evidence in ſuch cafe be 
received to prove the contrary in any ſuit touching the validity of 
ſuch marriage. | 

And the ſaid banns ſhall be publiſhed upon three Sundays pre- 
ceding the folemnization of marriage, during the time of morning 
ſervice, or of the evening ſervice, if there be no morning fcrvice, 
in ſuch church or chapel, on any of thoſe Sundays immediately 
aſter the ſecond leſſon. | 

Whilſt the marriage is contracting, the miniſters ſhall inquire 
of the people by three publick banns, concerning the freedom of the 
parties from all lawful! impediments. And if any miniſter do 
otherwiſe, he ſhall be ſuſpended for three years. 

And in caſe the parents or guardians, or one of them, of either 
of the parties, who ſhall be under the age of 21 years, ſhall openly 
and publickly declare, or cauſe to be declared, in the church or 
chapel where the banns ſhall be fo publiſhed, at the time of ſuch 


publication his diſſent to ſuch marriage, ſuch publication ſhall be 
void. 


* 
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Lindw. 271+ 


St. 26G. 2. 


8. 33 5 Jo 


And where the parties dwell in divers pariſhes, the curate of Rubr. 


the one pariſh ſhall not ſolemnize matrimony betwixt them, with- 


out a certificate of the banns being thrice aſked from the curate of 
the other pariſh. 


And by the 26 Geo. 2. c. 33. $ I. Where the banns ſhall be 


publithed in any church or chapel belonging to any pariſh adjoin- 
ing to any extraparochial place as aforeſaid, the miniſter, publiſh- 
ing ſuch banns, ſhall in writing, under his hand, certify the pub- 
lication thereof, in ſuch manner, as if either of the parties to be 
married dwelt in ſuch adjoining pariſh. | 

As to licences, ſome have queſtioned the biſhop's power to grant 
licences for marrying without banns firſt publiſhed ; becaule this 
is diſpenſing with an act of parliament : for the marriage office, 
which requires banns, is part of the ſtatute law. But this power 
of diſpenſing is granted to the biſhop by ſtatute law too, viz. by 
the 25 H. 8. c. 21. by which all biſhops are allowed to diſpenſe, 


as they were wont to do, and ſuch diſpenſations have been granted 


by biſhops ever ſince Archbiſhop Mepbam's time at leaſt. 

By Can. 101. no faculty or licence ſhall be granted for ſo- 
lemnization of matrimony, without publication of banns by any 
perſon exerciſing any eccleſiaſtical juriſdiction, or claiming any 
privileges in the right of their churches but only by ſuch as have 
epiſcopal authority, or the commiſſary for faculties, vicars general 
of the archbiſhops and biſhops, ſede plen./ ; or, ſede vacante, the 
guardian of the ſpiritualties, or ordinarics exerciſing of right 
epiſcopal juriſdiction in the ſeveral juriſdictions reſpeCtively. 

And by the 26 G. 2. c. 33. $7. No ſurrogate deputed by any 


eccleſiaſtical judge, who hath power to grant licences of marriage, 


M m 3 ſhall 


Johnſ. 1 94 


= 


— 32 PIES Conn — — — — 2 | FER = 
B = — 4 DS. K a = 33 3 RF = 
: * WET S 5 = 7 2 = — 
r BED rn 8 3 2 Mw _ " = 5 — - a 
* 5 ; : . OR N * * 8 — 8 — : . = l 
+ SY" Auf ; — 43% — - — OSA > i" an, 5 5 l 
ol — CRIT n — 2 2 A, og. 1 LE 5 A 
4. ns „ 2 9 en Ho hat II . 2 IVY _ * K < 2 R \ = 
w— RE: EEE 5 . 2 n ER * 1 a — — | ——=— 
La 8 4 * n * E PTT ä SDL ? 
p e * — b - * — r = = . — — 
* 7 — = > TR —_ = * . 1 — - I — - : Ly =o. 
J == 2 . : = ES: 8 — S 0 ns Ln; — l 
FER Bonn ror => th he — ns — Gu * x ES r x: — . 
— — b DYE — —  Z . ISS EAST Ro” 5-4 8 > 2 
2 _ — — = — . — — TS - 1 - * = 
g C I = — r= - - D _ * . — — F 2 II —é— — 
- Sas 2h => "A : Po — i ” 5 24; => a SS — 


- — * — = 2 
LT = LE > 17D E 0 i he 
2 2 — 22 -þ I 
= I, 7 
— 2 r of - A 
4 gp TER ==: 
3 {ES Es 3 
— . Fs 
Stn IP; Fe Sz ES = * 
— ** — 
8 N 82 


AI, 


— 


bong. 
r 


* 
= 


Cans JO2Z, 


Can. 103. 


Can. 104. 


2 Burn's 
E. L. 427. 


Marriage and Divorce. 


ſhall grant any ſuch licence before he hath taken an oath before 
the ſaid judge, faithfully to execnte his office according to law to 
the beſt of his knowledge; and hath given ſecurity by his bond in 
the ſum of 100/. to the biſhop of the dioceſe, for the due and 
faithful execution of the ſaid office. 

And no licence ſhall be granted, but to ſuch perſons only as be 
of good quality. 

And no licence ſhall be granted, but upon good caution and 


ſecurity taken, 


Which ſecurity ſhall contain theſe conditions, 1. That at the 
time of granting ſuch licence there is not any impediment of pre- 
contract, conſanguinity, aflinity, or other lawful cauſe to hinder 
the ſaid marriage. 2. That there is not any controverſy or ſuit 
depending in any court before any eccleſiaſtical judge touching 
any contract or marriage of either of the ſaid parties with any 
other. 3. That they have obtained thereto the expreſs conſent of 
their parents (if they be living), or otherwiſe, of their guardians 
or governots. Laſtly, That they ſhall celebrate the ſaid matrimony 
publickly in the pariſh church or chapel, where one of them 
dwelleth ; and in no other place; and that, between the hours of 
eight and twelve in the forenoon 

And for the avoiding of all fraud and colluſion in the obtaining 
of ſuch licences and diſpenſations; before ſuch licence ſhall be 
granted, it ſhall appear to the judge by the oaths of two ſufficient 
witnefles, (one of them to be known either to the judge himſelf 
or to ſome other perſon of good reputation then preſent, and 
known likewile to the ſaid judge, ) that the expreſs conſent of the 
parents, or parent (if one of them be dead), or guardians or guar- 
dian of the parties is thereunto had and obtained : and further- 
more, that one of the parties ſhall perſonally ſwear that he be- 
lieveth, that there is no let or impediment of precontraQt, kindred, 
or alliance, or of any other lawſul cauſe whatſoever, nor any ſuit 
commenced in any eccleſiaſtical court, to bar or hinder the pro- 
ceeding of the ſaid matrimony, according to the tenor of the 
aforeſaid licence. | 

But if both parties who are to marry, being in widowhood, do 
ſeek a faculty for the forbearing of bauns, then the clauſes before 
mentioned requiring the parents? confents may be omitted]; but the 
pariſhes, where they dwell, ſhall both be expreſſed in the licence, 
as alſo the pariſh named where the marriage ſhall be celebrated. 
And if any commiſſary for ſaculties, vicars-general, or other the 
ſaid ordinaries, ſhall offend in the premiſes, or any part thereof, 
he ſhall, for every time ſo offending, be ſuſpended from the execu- 
tion of his office for the ſpace of ſix months; and every ſuch 
licence or diſpenſation ſhall be held void to all effects and pur- 
poſes, as if there had never been any ſuch granted; and the parties 
marrying by virtue thereof, {hall be ſubject to the puniſhments 
which are appointed for clandeſtine marriages. 

This clauſe, ſaith Dr. Burn, declaring the licence void to all 
eſſects and purpoſes, as if there had never been any ſuch granted, 
ſeemeth to render it a matter of great importance, that the afore- 


ſaid pre- requiſites be ſtrictly obſerved ; for although _ 0 
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ſtatute of 26 G. 2. only the licence in ſuch cafe was void, and the 
parties marrying by virtue thereof were liable to be puniſhed, as 
for a clandeſtine marriage; yet, now by that ſtatute, the marriage 
alſo will be void, and the other conſequences of clandeſtine mar- 
riages will enſue. | 

By the 5 M. c. 21. $3. for every ſkin or piece of vellum or 
parchment, or ſheet or piece of paper, upon which any licence for 
marriage thall be engroſſed or written, ſhall be paid a ſtamp duty 


of 57. 


No licence of marriage ſhall be granted by any archbiſhop, 
biſhop, or other ordinary, or perſon having authority to grant the 
ſame, to ſolemnize any marriage in any other church or chapel 
than in the pariſh church or publick chapel of the pariſh or 
chapelry, within which the uſual place of abode of one of the per- 
ſons to be married, ſhall have been for the ſpace of four weeks 
immediately before the granting of ſuch licence; or, where both, 
or either, of the parties ſhall dwell in the extraparochial place, 
having no church or chapel wherein banns have been uſually pub- 
liſhed, then in the pariſh church or chapel belonging to ſome 
pariſh, or chapelry, adjoining to ſuch extraparochial place, and in 
no other place whatſoever. 

Provided, that where the marriage is by licence, it ſhall not be 
neceſſary, in ſupport of ſuch marriage, to give any proof that the 
uſual place of abode of one of the parties, for the ſpace of four 
weeks as aforeſaid, was in the pariſh or chapelry where the mar- 
riage was ſolemnized; nor ſhall any evidence in ſuch caſe be re- 
ceived to prove the contrary in any ſuit touching the validity of 
ſuch marriage. That is to ſay, adds Dr. Burn, this ſhall not avail 
ſo as to render the marriage null and void; but nevertheleſs the 
ſurrogate, who granteth ſuch licence contrary to the tenor of this 
act, ſcemeth to incur rhe violation of his oath and forfeiture of 
his bond given to the ſpiritual judge, and is liable to be otherwiſe 
puniſhed for his contempt of the law. 

Alſo, this ſhall not extend to deprive the Archbiſhop of Canter- 
bury, and his proper officers, of the right which hath hitherto been 
uled in virtue of the ſtatute of the 25 H. 8. c. 21. of granting 
ſpecial licences to marry at any convenient time or place. 

By which ſtatute of 25 H. 8. power is given to the Archbiſhop 
of Canterbury to grant faculties, diſpenſations, and licences, as the 
pope had done before. And by the ſame ſtatutes, it is enacted, 
that all children procreated after ſolemnization of any marriages, 
to he had by virtue of a licence of diſpenſation from the Archbiſhop 
of Canterbury, ſhall be admitted, reputed, and taken, legitimate in 
all courts and other places, and inherit the inheritance of their 
parents and anceſtors, 


If any perſon ſhall falſely make, alter, forge, or counterfeit any 16. 


luch licence of marriage, or cauſe or procure the ſame to be done, 
or aſſiſt therein, or utter or publiſh the ſame as true, knowing 
the fame to be falſe, altered, forged, or counterfeited ; he ſhall be 
guilty of felony without benefit of clergy. 
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& 1. In all cafes, where banns ſhall have been publiſhed, the marriage 
hall be ſolemnized in one of the pariſh churches or chapels where 
ſuch banns have been publiſhed, and in no other place. 

& 4+ And no licence-marriage thall be ſolemnized in any other 
church or chapel, than where the uſual place of abode of one of 
the parties hath been for the ſpace of four weeks next before the 
granting of ſuch licence. | 

And by Can. 63. every miniſter who ſhall celebrate marriage 
between any perſons contrary to the canons aforeſaid, or any part 
thereof, under colour of any peculiar liberty or privilege claimed 
to appertain to certain churches and chapels, ſhall be ſuſpended for 
three years by the ordinary of the place where the offence ſhall be 
committed; and if any ſuch miniſter ſhall afterwards remove from 
the place, where he hath committed the fault, before he be ſuſ- 
pended, then ſhall the biſhop of the dioceſe, or ordinary of the 
place where he remaineth, upon certificate, under the hand and 

| ſeal of the other ordinary from whoſe juriſdiction he removed, 
execute that cenſure upon him. 

By a conſtitution of Archbiſhop Reynolds, matrimony ſhall be 
ſolemnized reverently, and in the face of the church. 

And by the words, in the beginning of the office of matrimony, 
it is ſuppoſed to be done in the face of the congregation. : 

(e) Whether By the 26 G. 2. c. 33. $8. © If any perſon ſhall ſolemnize mar- 

. ce riage in any other place than a church or publick chapel, where 

Scotland, of (e banns have been uſually publiſhed, unleſs by ſpecial licence 

Engli par- « from the Archbiſhop of Canterbury; or ſhall. ſolemnize matti- 

— ll % mony without publication of banns, unleſs licence be firſt had 

to evade the ** from ſome perſon having authority to grant the ſame z every 

* 5 „ perſon knowingly and wilfully ſo offending, and being lawfully 

N al- « convicted thereof, ſhall be adjudged guilty of felony, and tranſ- 

England, * ported tor fourteen years ;” the proſecution for which felony 

— _ is by 5 9. to be commenced within three years after the offence 

pay 290 committed. And by { 8. * All marriages ſolemnized in any other 

learned men place than a church or ſuch publick chapel, unleſs by ſpecial 
have queſ= © licence aforeſaid, or that ſhall be ſolemnized without public- 

tioned, not- . . k 

. tion of banns, or licence of marriage from a perſon or perſons 

ing chat ſuch © having authority to grant the ſame firſt had and obtained, ſhall 

mares © be null and void to all intents and purpoſes whatſoever.” But 

the „ef by 5 18. it is provided, that this act ſhall not extend to Scotland (a, 

Scotland, nor to any marriages among Quakers or Jews, where both the 

— ary parties ſhall! be Quakers or Jews, or to marriages ſolemnized be- 

are effective 

in En. land. yond the ſeas. | 


Where parties are bound, by the laws of their own country, to execute any important act or contract with 
certain ſolemaities, it is doubted, whether they con eiude their own law by going purpoſely to agacher 
country where ſuch ſolemnities are not eſſential, aud then returning immediately when the act is done- 
It is a queſtion of publick law; and the moſt celebrated writers on publick law have holden, tht ſuch 
an act is fraudulent, it is fraudem'facere legi, which the laws of ail nations diſallow. In the cafe of Ro- 
binſon v. Bland, 2 Burr. 1099. which was a ſecurity given in France for money the. e loit at plays Where 
the locality of the tranſaction came in queſtion, here is an gef obſervation of Lord Manzheld ve} 
remarkable. « As to the money won at law, by the rule of the law of England, no action can be main 
© tained for it. To this it has been objeQed, that the contract was made in France: therefore, the 
« lawot France muſt prevail, and be the rule of determination ; by which law, it is alleged, that the mene 


« is there recoveradle before the marſhals of France, who can en force obedience to weit ſentences 3 ck 
8 «6 p'i! za 
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« priſonment- I admit that there are many caſes, where the law of the place of the tranſaQion ſhall be the 
rue; and the law of England is as liberal in this teſpect, as other laws are. It has been laid down at 
© the bar, that a marriage in a foreign country mult be governed by the law of that country where the mat · 
« riage was had. Which, in general, is true. But the marriages in Scotland of perſons gving from hence 
« fy; that purpoſe, were inſtanced by way of example. They may come under a very different conſiderations 
« according to the opinion of Huberus, p. 33. and other writers. No ſuch caſe has yet been litigated in 
« England, except one, of a marriage at Oſteud, which came before Lord Hardwicke, who ordered it to be 
tried in the eccleſiaſtical court : but the young man came of age, and qe parties were married over again; 
and ſo the matter was never brought toa trial,” 2 Buig's E. L. 438. But in Buller's Nifi Prius, 13. 
there is a (hort note of a caſe, wherein this point was aftzrwards determined, upon an appeal tothe dele- 
gates, viz. Crompton v. Bearcroft, Dec. 1, 1768. The appellant and reſpondent, both Engliſh ſubjects, 
ind the appellant being under age, ran away without the content of her gnardian, and were married ia 
Scotland; and on a 1uit brought in the 1piritual court to annul the marriage, it was holden, that the mar- 
tiage was good, . 


The above act of 26 G.,3. c. 33. $8. having enacted, That Rex = 
the ceremony ſhall be ſolemnized in no other place than a publick — 
church or chapel, wwhere bannt have been uſually publiſhed, except * 0 
by ſpectal diſpenſation from the Archbithop of Canterbury, it was 
holden, that a marriage, which had been had in a chapel, erected 
lince the act, was invalid. A ſtatute, however, was immediately St.2z C. 3. 
paſſed tor confirming marriages in ſuch new churches and chapels, © 53 
with a retroſpect, but including the time to come only up to the 
firlt of Augu/t 1781. 1 . 

By itat. 26 G. 2. c. 33. $ 15. all marriages ſhall be ſolemnized 
in the preſence of two credible witneſſes at the leaſt, beſides the 
miniſter who ſhall celebrate the ſame z and, immediately after the 
celebration of every marriage, an entry thereof ſhall be made in the 
regiſter directed by 5 14. to be kept; in which entry it ſhall be 
ex, refed, that the marriage was celebrated by banns or licences 
and if both or either of the parties married by licence be under 
age, with conſent of the parents or guardians, as the caſe ſhall be; 
and thall be ſigned by the miniſter with his proper addition, and 
allo by the parties married, and atteſted by ſuch two witneſſes. 

if the marriage has been regularly ſolemnized, any ſubſequent st. Deve- 


regularity in the entry ſhall not affect its validity. 8 
2 church, Burr. Set. Ca. 506. Bull. N. P. 114. 8. C. 
The above ſtatute doth not take away the evidence of preſump- Rex v. 
tion from cohabitation : though if the evidence be clear, that the _ —" 
marriage was not celebrated according to the requiſitions of the gm, Bure, 
act, (as, where in a marriage by licence, one of the parties is un- Set. Ca. 
der age, and no conſent has been had,) it is totally void, and no _ — 
declaratory ſeatence in the eceleſiaſtical court is neceſſary. ] 38 Voll. 
N. P. 114. S. C. 
Alſo, by the (a) 7 & 8 W. 3. c. 35. f 2. it is enacted, © That (a) For the 
* every parſou, vicar, or curate, who ſhall marry any perſons in day. 06g | 
* any church or chapel, exempt or not exempt, or in any other — 
place whatever, without publication of the banns of matrimony ſuch mar- 
* detween the reſpective perſons according to law, or without —— _ 
licence for the ſaid marriages firſt had and obtained, ſhall for Ser 176. 


" every ſuch offence forfeit the ſum of one hundred pounds.“ — — 
i a 8 lons ete im 
offices for ranking inſurances on marriages, 10 Ann. c. 26. & — 


And 
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And by g 3. of the ſaid ſtatute, it is enacted, © That every par. 
cc ſon, vicar, or curate, who ſhall ſubſtitute or employ, or know. 
« ingly and wittingly ſhall ſuffer and permit, any other miniſter 
c to marry any perſons in any church or chapel, to ſuch parſon, 
« yicar, or curate belonging or appertaining, without publication 
« of banns, or licences of marriage firſt had and obtained, ſhall 
« for every ſuch offence forfeit the ſum of one hundred pounds: 
« the aforeſaid reſpeCtive forfeitures to be recovered by action of 
debt, bill, plaint, or information, in any of his Majeſty's courts 
« of record, wherein no efloin, wager, or protection of law, or 
c any more than one imparlance ſhall be allowed; one moiety 
c thereof to his Majeſty, his heirs and ſucceſſors, and the other 
«© mojety to him or them who ſhall inform, or ſue for the ſame.” 

And by G 4. of the ſaid ſtatute, it is enacted, “ That every man 
« ſo married without licence, or publication of banns as aforeſaid, 
e ſhall forfeit the ſum of ten pounds, to be recovered, together 
« with coſts of ſuit, in manner as aforeſaid, by any perſon who 
<« ſhall inform or ſue for the ſame; and likewiſe, that every fer- 
« ton or parith clerk, who ſhall knowingly or wittingly aid, pro- 
«© mote, and aſſiſt at ſuch marriages, ſo celebrated without banns 
&« or licences as aforeſaid, ſhall forfeit the ſum of five pounds; to 
&« be recovered with coſts of ſuit, in manner as aforeſaid, by any 
« perſon who ſhall inform or ſue for the ſame.” 


out licence, or publication of banas. Middleton v. Croft, 2 Str. 1056. Vin. Abr. tit, Canons, pl. 14 
5. C. 2 Atk. 650. S. C.] | 


(D) Of Offences againſt the Rights of Marriage: 
And herein, 


1. Of the Offence of a ſorcible Marriage. 


Y the 3 H. 7. c. 2. it is enacted in the words following: 

« Where women, as well maidens as widows and wives, 

s having ſubſtances, ſome in goods moveable, and ſome in lands 
&© and tenements, and ſome being heirs apparent unto their an- 
« ceſtors, for the lucre of ſuch ſubſtances, be oftentimes taken 
«* by ſuch miſdoers contrary to their will, and after married to 
« ſuch miſdoers, or to other by their aſſent, or defiled, to the 
great diſpleaſure of God, and contrary to the king's laws, and 
« diſparagement.of the ſaid women, and utter heavineſs and di. 
„ comfort of their friends, and to the evil enſample of all other; 
« jt is therefore enacted, That what perſon or perſons from 
« henceforth, that taketh any woman ſo againſt her will unlav- 
« fully, that is to ſay, maid, widow, or wife, that ſuch taking, 
«« procuring, and abetting the ſame, and alſo receiving witting! 
« the ſame woman ſo taken againſt her will, and knowing dle 
« ſame, be felony ; and that ſuch miſdoers, takers, and procus 
© tors to the ſame, and rectitors knowing the ſaid offence in form 
« aforeſaid, be henceforth reputed and judged as principal i 


— 
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« lons. Provided always, that this act extend not to any perſon 
« taking any woman only claiming her as his ward, or bond- 
« woman.” : 

4 3. and by 39 Elix. c. 9. All perſons who hall be principals 
« or procurers, or acceſſories before ſuch offence committed, are 
« excluded from the benefit of the clergy.” 

In the conſtruction of the ſaid ſtatute of 3 H. J. c. 2. the fol- 
lowing points have been reſolved : | 

That the indictment for'this offence muſt ſet forth, both that Hob. 182. 
the woman hath lands or goods, or that ſhe was heir apparent, ©r9+ Car. 
and that the taking was for luere; and alſo that ſhe was married — | _ 
or defiled z for the enacting clauſe, in ſaying, that what perſon And. 115. 
takes any woman. / againſt her will, plainly reſtrains the taking to 31*% 63. 
ſuch as is within the preamble (a); but it needs not ſet forth, that Cc. 5 


. . . 12 Co. 20. 
the taking was with an intention to marry or defile. 110. Stat. 


Tri. vol. 5. 
fol. 468. Swandſon's caſe, (a) Yet theſe words, ed intentione ad ipſam maritand., are uſually inſerted in 
ineictments upon this Ratute z and it is 1afeit ſo to do. Hale's Hiſt. P. C. 660. 


It is ſaid in Hale, that to make the offence felony within this Hal. Hit. 
ſlatute, the taking muſt be againſt her will; but herein, by Haw- 33 
lin, that is no manner of excuſe, that the woman at firſt was . = & 3. 
taken away with her own conſent; becauſe if ſhe afterwards re- 
ſuſe to continue with the offender, and be forced againſt her will, 
ſhe may from that time as properly be ſaid to be taken againſt her 
will, as if ſhe had never given any conſent at all; for till the force 
waz put upon her ſhe was in her own power. 

That it is not material, whether a woman taken againſt her will Cro. Car. 
be at laſt married or defiled with her conſent, or not, if ſhe were 493 
under the force at the time; becauſe the offender is in both caſes 7 | 
equally within the words of the ſtatute, and ſhall not be conſtrued Browne's 
to be out of the meaning of it, for having prevailed over the weak- © 1 
nels of a woman, whom by ſo baſe means he got into his power. . 42. F 6. 

That thoſe who after the fact receive the offender, but not the * 61. 
woman, are not principals within this ſtatute; becauſe the words 3 
are, receiving wittingly the ſame woman ſo taken, &., but it ſeems Hal. rin. 
clearly that they are acceſſories after the offence, according to the P. C. 661. 


known rules of common law. P. C. > 7 


That thoſe who are only privy to the marriage, but noways Hal. Hit. 
parties to the forcible taking away, or conſenting thereto, are not P. C. 660. 


©» Hawk. 
within the {tatute. P, 8 _ 68. 


That where a woman is taken by force in the county of A. and Cro. Car. 
married in the county of B., the offender may be indicted and 448. 
found il . f B b f. | . . f Hob. 183. 

guiity in the county o „ becaufe the continuing o the Hale's Hiſt. 
force there, amounts to a forcible taking within the ſtatute. P. C. 660. 

It hath been adjudged, as is the conſtant practice at this day, Cro. Car. 
that on an indictment for a forcible marriage, grounded on this 8. 

atute, the wife may be a witneſs againſt the huſband ; for it bei M 

de, the wife may be a witneſs againſt ing 4 Mod. 8: 

} 1orce, it cannot be ſaid a marriage de jure, ſo as to make them 45St. Tr. 
due 1 - 455. 
perſon in law. But had ſhe 
rely, without conſtraint, lived with him, that thus married her, any c:nfaderable time, her exa nina- 
WH in evidence might be mote queſtionable, Halz's Hiſt, P. C. 661. Of 

2. 
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2. Of the Offence of marrying an Infant Female under the Age 
of ſixteen, without Conſent of Guardian. 


By the 4 Ph. & Mar. c. g. it is provided, * That it ſhall not be 
« Jawful for any perſon to take away any maid, or woman- child 
“ unmarried, and within the age of ſixteen years, from the parents 
« or guardian in ſocage, and that if any woman-child or maiden, 
« being above the age of twelve years, and under the age of 
« ſixteen, do at any time aſſent or agree to ſuch perſon that ſhall 
« make any contract of matrimony, (contrary to the form of the 
« act, ) that then the next of kin of ſuch woman-child, or maid, to 
« whom the inheritance fhould deſcend, return, or come, after 
« the deceaſe of the ſame woman-child, or maid, ſhall, from the 
te time of ſuch aſſent and agreement, have, hold, and enjoy all 
& ſuch lands, tenements, and hereditaments, as the ſaid woman- 
& child or maid had in poſicthon, icverlion, and remainder at the 
« time of ſuch aſſent and agreement, during the life of ſuch per- 
« fon that ſhall ſo contract matrimony ; and after the deceaſe of 
« ſuch perfon fo contracting matrimony, that then the ſaid land, 
« c. ſhall deſcend, revert, remain, and come to ſuch perſon or 
« perſons as they ſhould have done in caſe this act had never been 
« made; other than him only that ſo ſhall contract matrimony,” 

(In this ſtatute it hath been reſolved, that the marriage mult be 
3 Mod. 34. clandeſtine, and to the diſparagement of the heireſs. 
Rex v. Corn. That a baſtard under the care of her putative father is within the 
forth, 2 Str, act. 


1162. ; 
1 Bott. P. L. by Conſt, 405. pl. 536. 3. E. 


Hicks V. 
Gore, 


Rex v. That the offence is within the juriſdiction of the court of King's 
1 128. Bench.) 


2 Lev. 179 S. bo I Freem. 444+ S. = 3 Keb. 708. 8 . 
3. Of the Offence of procuring an improvident Marriage, and 
therein of Marriage-Brokage Contracts and Agreements. 


Lev. 257. It is of ſuch conſequence, that all marriages ſhould proceed from 


Mod. 221. free choice, and not from any compulſion or ſiniſter means, that 


it hath been held a matter indictable, or an offence for which the 

court will grant an information, to procure an improvident ot al 

unequal marriage. 

And on this foundation, that marriage ought to be free, mat 
dest, riage-brokage bonds and contracts have been declared to be void, 

1 and decreed to be given up and cancelled (a). 

nage. Toth. 27. 1 Ch. Rep, 87.] | 

8 though it was decreed in Chancery, that a bond of 10004 


ſa) And 
this though 


Show. Par. 
Hall v. Pat. Penalty, for the Py ment of 500 le given for procuring a many 
ter. between perſons of equal rank, fortune, c., was good; yet, up 


an appeal to the Houſe of Lords, the decree was reverſed; for 
that ſuch bonds to match-makers are of dangerous conſequenc 
and tend to the betraying and ruining perſons of fortune 3 


quality, and are not to be countenanced in equity; and that * 
| | | F T7 
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Marriage and Divorce, 
rage ought to be procured by the mediation of friends and 
relations; and that ſuch bonds would be of evil example to execu- 
tors, guardians, truſtees, ſervants, and others who have the care 
of children. | 

Nor will the court only decree a marriage-brokage bond to be 
delivered up, but a gratuity of fifty guineas, actually paid, to be 
refunded 3 for that fuch bargains are in no ſhape to be counte- 
nanced, 

The defendant had a leaſe made, by Thomas Thynne, of the im- 
propriation of Thame for two lives in reverſion, after another leaſe 
for life of Mr. Thynne of Egham. On the death of Mr. Thynne 
without iſſue, the eſtate came to Lord Weymonth, who had made 
2 leaſe, under which the plaintiff claimed. The plaintiff's bill 
was to ſet aſide the defendant's leaſe upon ſurmiſe, that the con- 
ſideration of the leaſe was the defendant's undertaking to procure 
a marriage between Mr. Thynne and Lady Ogle. It was objected, 
that the Lord Weymorth being a remainder- man, claimed by ſet- 
tlement paramount, and came not in privity of eſtate z and there- 
fore neither he nor his leſſee were entitled to controvert, whether 
the leaſe was made on good conſideration or not. But by the 
court—lf the leaſe was gained by fraud, or an unjuſt conſidera- 
tion, it is to be deemed void, and the eſtate to be diſcharged of it, 
25 if no ſuch leaſe had been made. An iſſue was directed to be 
tried at the bar of the court of Common Pleas, whether the leaſe 
was made in conſideration of defendant's aſſiſting to effect or pro- 
cure the ſaid marriage. To verdicts were given in favour of the 
ſefendant, whereupon the bill was diſmiſſed. Upon an appeal to 
the Lords in Parliament, the decree was reverſed, and without 


regard to the verdicts, the leaſe was ſet aſide. 
s 5 — - it cannot be ſuppoled, they ſet it aide as a marriage-brokage contract upon 

Upon motion for an injunQion to reſtrain the defendant either 
from bringing an action on a promiſſory note given by the plain- 
tf to the defendant in 2000 J. for undertaking to procure him a 
marriage with a lady, or that the defendant may be reſtrained 
from aſſigning it over to any other perſon, Lord Hardwicke ſaid, 
As it is not only charged by the bill to be a marriage-brokage 
agreement, but the charge is ſupported by an affidavit, I will make 
an order upon the defendant to keep the note in his own poſſethon, 
and not to aſſign or indorſe it over to any perſon whomſoever ; but 
[ will not extend the injunction ſo far as to prevent him from pro- 
ceeding at law. | 

On a treaty of marriage between P. B. and Miſs H., then about 
20 years old, articles were entered into, to which the intended 
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3 Atk. 566. 
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Cole v. Gib 
ſon, 1 Ves. 


huſband and wife, the defendant, who was the intended wife's * 


lervant, and R. A. were made parties. The firſt clauſe therein 
vas for ſecuring an annuity of 100 J. to the defendant out of the 
ite's eſtate ; bu: every other proviſion therein for the benefit of 
the wife and iſſue of the marriage was made reyocable by the wife, 
alter the marriage ſhould be had. About the ſame time with the 
icles, a bond was given by P. B. before the marriage to pay the 
&tcndant 1000 J., which bond was afterwards delivered up to be 

cancelled ; 


2 Vern. 240. 
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cancelled ;: but at what particular time did not appear. A reco. 
very was ſuffered to the uſe of the articles. And ſubſequent to 
the marriage, a new grant was made to the defendant of this an- 
nuity; which was continued to be paid for ſome time after the 
wife's death. A bill was brought to ſet it aſide; and Lord Hard. 
avicke directed three iſſues : Firſt, Whether the bond was executed 
in conſideration of, or as a premium for, defendant's procuring or 
aſſiſting plaintiff in his marriage, or on any other, and what con- 
ſideration ? Second, Whether the 1000 J. were thereby made pay- 
able at or on the marriage, or at any other, and what time? 
Third, Whether the annuity or rent-charge was granted in con- 
ſideration of the bond, or procuring or aſſiſting plaintiff in his 
marriage, or for any other, and what conſideration? 
Shirley v. And as contracts of this kind are avoided on reaſons of publick 
8 inconvenience, it hath been therefore adjudged, that they will not 
eq. - . . 
14th Nov. admit of ſubſequent confirmation by the party. 
1779. 3 Cox's P. Wms. 74. note. 
Peyton v. So, any private agreement or treaty infringing the open and 
Bladwell, publick agreement on the marriage, is conſidered as fraudulent; 
as, in the following caſes: Sir J. B. being executor of the plaintiff 
Peyton's mother, and having purchaſed an eſtate which belonged 
to the plaintiff's mother, promiſed, that he would not only ſettle 
ſuch eſtate upon the plaintiff, but alſo other lands of 300 J. a-year, 
if a convenient match could be found for the plaintiff. In 1676, 
Sir J. B. treated a marriage for him with the niece of the plaintiffs 
Sir J. R. and Denham, and it was agreed between him and vir 
J. R., that Sir J. R. ſhould give his niece 2500 J. portion, to be 
laid out in lands after his death, and that Sir J. B. ſhould ſettle 
lands of the value of 300 J. a- year, whereof 200 /. per annum ſhould 
be ſettled for the jointure, and that he would alſo ſettle other lands 
of 100 J. per annum on himſelf for life, remainder on plaintiff P 
ton and his heirs. Accordingly, by leaſe and releaſe, Sir J. B. 
in conſideration of a bond entered into by Sir J. R. to pay 2500ʃ. 
after his and his wife's death for the marriage portion, convey 
lands ſtated in the deed to be 300 J. a-year ; and as to 200/. a-year 
thereof, the ſame were limited for the jointure of the wife of 
plaintiff Peytor, remainder to the heirs male of their two bodies, 
remainder to Peyton in tail, remainder to him in fee; and as to 
the reſidue, to plaintiff Peyton in tail, remainder to him in fee. 
And Sir J. B. thereby covenanted, that the jointure lands were 
200 1. a- year, and that within two years then next he would ſettle 
other lands of 100 J. a- year, and worth 1700 f., to be ſold, to the 
uſe of himfelf for life, remainder to plaintiff Peyton in fee. 
the marriage, Sir J. B. prevailed on plaintiff Peyton, who was very 
young, by promiſes of leaving him a greater eſtate by his will than 
he had promiſed to ſettle upon him, and by other inſinuations, to 
execute a writing, -whereby Sir F. B. was to receive the profits 
the whole eſtate, allowing the plaintiff Peyton only 100 J. a. ea: 
and to aſſign over to him. Sir J. R. 's bond, and alſo to releaſe and 
diſcharge the agreement for 100 /. per annum on him and his heirs 
after the death of Sir J. B. The plaintiff's bill was to be relieved 
againſt theſe agreements, which had been extorted from the pi 
. 8 
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tiff Peyton, and to have the jointure made good, the lands ſettled: 
for the jointure not being of the value of 200 / a-year. 


After 


long debate, the Lord Keeper decreed, that the defendant Blad- 
well, notwithſtanding the agreement with plaintiff Peyton, ſhould 
2ccount for all the profits of the eſtate which Sir J. B. had been 
in polſe ſſion of under that agreement, over and above the 1207. 
ter annum, and the aſter was to fee what was the value of the 
jointure lands at the time of the ſettlement; and the defendant 
was decreed to make good ſo much as the jointure lands fell ſhort 


of 200 /. per annum at the time of the ſettlement made. 


And Sir 


7. B. having deviſed ſome lands to the plaintiff Peyton, the de- 
tendant was decreed to make up thoſe lands, and to ſettle them 


according to the marriage agreement. 


And although it was 


ſtrongly inſiſted by the defendant's counſel, that the agreement 
being to ſettle 100 J. per annum on plaintiff Peyton and his heirs, 
he had power to releaſe and diſcharge that agreement; and there 
was no benefit thereby intended to the wife or iſſue of that mar- 
riage; and in caſe the ſettlement had been made, it had been in 
plaintiff Peyton's power to have ſold or given away thoſe lands 
(the ſettlement being to be made to him and to his heirs after the 
death of Sir J. B.), and therefore he might well releaſe the agree- 
ment as to the 100 J. per annum, and no one could be ſaid to be 
mjured by it, any more than if he had deviſed away or ſold thoſe 
lands; yet the court declared its deteſtation of ſuch underhand 
agreements; and that it was a deceit and fraud as to Sir J. R., 
who was drawn in to give a great portion with his niece, in ex- 
pectation of a ſettlement adequate to it, which by this means is to 
be fruſtrated : for though plaintiff Peyton could have diſpoſed of 
the lands, which were to have been ſettled on him and his heirs, 
yet that 1s frequently done in many ſettlements, the father by that 
means being left at liberty to provide for his younger children, 
and to reward them moſt, who behave themſelves beſt : and ſtill 
there is a benefit intended to the iſſue of the marriage, and it is 
part of the conſideration for which the portion was given; and 


therefore they declared this underhand agreement and releaſe to 


be fraudulent, and ſet the ſame aſide, and decreed the agreement - 


to be performed, as to the 100 /, per annum. 
Upon a treaty for a marriage between C. R. and the plaintiff, 


the plaintiff's father would not conſent to the match, by reaſon that 
C K. was indebted in the ſum of 200 J. to one B., for which he 
and his mother ſtood bound in a bond. To remove this obſtruc- 
non, H. R. (younger brother of C. R.) and the mother gave a 
new bond to B. for the payment of this debt; and thereupon tlie 
ond in which C. R. was bound was given up to be cancelled. 


But LR. gave his brother H. 
againſt the debt, 


R. a counter- bond to indemnify him 
and paid the intereſt of the 2000. to B. during 


his life, It was in proof, that the plaintiff, the widow of C. R., 
vas privy to all this matter, and that ſhe, being in love with C. R., 
contrived this way to ſatisfy her father, that the marriage might 


aum 


lake effect : but now being ſued by H. R. on the counter-bond, as 


iniſtratrix to her huſband, ſne brought her bill to be relieved. 


Lord 
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Lord Chancellour ſaid, This is a plain fraud, and by this contriy- 
ance the father of the plaintiff was drawn in to give the greater 
portion; and he abſolutely refuſed to marry his daughter, till C. R. 
was made a clear man, and, particularly, diſcharged of this very 
debt; and though H. R. had no obligation upon him to become 
bound for his elder brother's debt, yet it was all one to the plain- 
tiff's father which way that debt became diſcharged ; but that was 
to be firſt done, let it be one way or other. And his Lordſhip de. 
clared, that in caſe C. R. himſelf had been the plaintiff, he ſhould 
have been relieved; but the caſe was ſtronger, becauſe if this bond 
ſhould be ſuffered to lie on C. R. 's eſtate, it might ſwallow the 
aſſets, and defraud his creditors ; as it alſo injured the plaintiff in 
the right ſhe had by the cuſtom of London to the perſonal 
eſtate of her huſbend; and therefore he decreed the bond to 


* 


be delivered up. 5 

Upon a treaty of marriage between one G. and the ſiſter of 
I. P., the woman not having ſo great a fortune as the man in- 
ſiſted upon, ſhe prevailed with her brother V. P. to let her have 
160 J. to make up her portion, and gave him, a bond for the te- 
payment of it, upon which the marriage was had. The huſband, 
who knew nothing of the bond, died without iſſue, and his wife 
ſurvived him, and afterwards died, baving made her will, and the 
plaintiff executor. V. P., the brother, dies, and makes the de- 
fendant his executor, who put the bond in ſuit againſt the plain- 
tiff as executor of the widow, to recover the 160 /., and thereupon 
he brings his bill to be relieved. For the defendant, it was in- 
fiſted, that although this might be a ſraud, as againſt the huſband 
or any iſſue of his, who were to have the benefit of the marriage 
agreement, yet the huſband being dead, and there being no ifſue, 
the bond was good againſt the woman herſelf, and, by conſe- 
quence, againſt her executor, there being no creditors in the calc, 
nor any deficiency of aflets pretended, Lord Chancellour.— Tou 
admit the huſband might have been relieved on a bill brought by 
kim and his wife; that which was once a fraud will be always 
ſoz and the accident of the woman's ſurviving the huſband wil 
not better the caſe. Decreed the bond to be delivered up, and 3 
perpetual injunction againſt it. 

Lamlee the mother having a jointure in part, and 10/. pr 
annum deviſed to her by her huſband, and charged —_ the 
other part of the premiſes in queſtion, on the marriage of Lan 
the ſon, joined in the ſettlement, and accepted 15 /. per annum in 
lieu thereof. The day before the ſettlement, the had taken a ſe- 
curity from her ſon for 10 J. per annum out of the leaſehold eſtate, 
which was not compriſed in the marriage ſettlement, and the fon 
covenanted to pay it. The ſon died; the plaintiff, his widow, 
took out adminiſtration to him. The defendant brought an action 
of covenant againſt her for the non-payment of the 10/. per aun. 
The bill was to be relieved againſt this action on the ground of 
fraud; and the court, upon the authority of the above caſes, de- 
creed a perpetual injunction, ] 
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An uncle gives his niece by will 1200 /, the niece marries, but, 


antecedent to the marriage, the father takes a bond from the then 
intended huſband to pay him 2004. in cafe the daughter ſhould 
happen to die without iſſue male, living her huſband: the daugh- 
ter did die without iſſue male, living her huſband ; whereupon the 
father ſued the huſband at law upon this bond ; and the huſband 
brought his bill in equity to be relieved againft the bond, and had 
a decree accordingly ; for it appearing that no money was paid, 
nor any conſideration given for entering into it, the court took it to 
be in nature of a marriage-brokage bond, and therefore ordered 
it to be delivered up. 

A. made an abſolute conveyance of lands to B. and his heirs, 
in conſideration of 1500 J., which ſum was at that time the full 
value. On the next day, B. executed a defeaſance; declaring, 
that if A. or his heirs ſhould, within 16 years, pay to B. the 1500/1, 
the conveyance ſhould be void, B. entered and enjoyed the lands, 
and about three years afterwards, upon his marriage, ſettled them 
as an abſolute eſtate on his wife and her iſſue. To this ſettlement 
4. was privy, but took no notice of the defeaſance, or ever at- 
tempted to refute the general opinion, that B. was the ſole and 
abſolute owner of the eſtate. Upon B.'s death, A. ſet up the de- 
feaſance, and filed a bill to redeem, to which the ſon and heir of 
B. pleaded the purchaſe deeds and his father's marriage ſettlement. 
It was in proof, that 4. made the conveyance to enable B. to ob- 
tain a marriage and a conſiderable fortune, though not with the 
particular lady whom he married. A perpetual injunction was 
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decreed againſt A., to ſtop all proceedings under the defeaſance. 3 


Harcourt's, there is added a note, that the wife's father had notice of the defeaſance before the ſettle- 
ment made; a circumſtance which is taken notice of in the argument for the appellant in 2 Br. 
F. C. 90. Vin. Abr. tit. Fraud, H. pl. 3. 


On a treaty of marriage between Lord Arbuthnot, then a minor, Morriſon v. 
and the daughter of Morriſon, it was agreed, that Morriſon ſhould A—— 
k TY L. 1728, 
pay 50,000 marks as a portion for his daughter, and a ſettlement Br. Ch. 
was agreed to be made by Lord Arbuthnot and his friends in con- Rep. 548. 
ſderation of that fortune. The night before the execution of the *. 
articles, Morriſon prevailed on Lord Arbuthnot privately to ſign a 
writing, purporting that the real agreement was for 40,000 marks. 
only, and that Morriſon had agreed to the contract for 50,000, 
upon the expreſs granting of this private obligation, by which 
Lord Arbuthnot bound himſelf to releaſe Morriſon from 10,000 
marks, part of the 50,0000 When Lord Arbuthnot came of age, 
he brought his action to have this obligation reduced, on two 
grounds, 1. That it was granted by him, whilſt a minor, without 
the conſent of his guardians. 2. That it was contra fidem tabu- 
rum nuptialium, to elicit ſuch a writing clandeſtinely, contrary to 
aſolemn contract entered into in the preſence of his friends. The 
Lords of Seſſion ſuſtained the reaſon of reduction, and held the ob- 
ligation null. Againſt their decree, Morriſon appealed to the 
louſe of Lords, where it was affirmed with 891. colts, 
A treaty was entered into between the plaintiff and his ſan of 
the one part, and R. G. and her uncle of the other part, for the 
Vol. IV. Nn marriage 
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marriage of che plaintiff's ſon and R. G. The uncle was treated 
with in loco parentis; the intended wife's whole dependance waz 
upon him; ſhe continued to live with him till he time of his 
death, and ſhe took an ample proviſion under his will. Upon 
this treaty an annuity bond was entered into by the plaintiff, by 
which he ſtipulated to pay 150 J. per annum to the huſband and to 
the wife, if ſhe ſurvived him. The wife ſurvived the huſband, 
The plaintiff filed his bill to reduce the payment to 100 J. per 
annum, upon an agreement ſaid to be entered into between the 
plaintiff, and the huſband and wife, but to which the uncle was 
not privy ; whereby, though the bond was to import payment for 
150 J., yet, for reaſons given on the tranſaction, the actual agree- 
ment was declared to be for 100 J. only. The Maſter of the Rolls 
diſmiſſed the bill, conſidering the private agreement as a fraud 
upon a material party. 

Where a bond was entered into by the plaintiff to the defend. 
ant before the plaintiff's treaty of marriage, but the defendant, by 
the plaintiff's deſire, upon the occaſion of ſuch 5 miſrepre- 
ſented to the wife's father the amount of the plaintiff's debts, and 
particularly concealed from him the bond in queſtion; Lord 
Thurlowe relieved by injunction againſt the bond, although it did 


not appear, that there was any actual ſtipulation on the part of the 
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wife's father in reſpect of the amount of the plaintiff's debts. 

A bill was brought to be relieved againſt a bond drawn in com- 
mon form, for payment of money; but proved to be made on an 
agreement, that the plaintiff ſhould either marry her ſervant, or 
ſhould, by way of forfeiture, pay him the ſum of money mentioned 
in the condition of the bond. The court decreed the bond to be 
delivered up to be cancelled, it being contrary to the nature and 
deſign of marriage, which ought to proceed from a free choice, 
and not from any compulſion. 

Foſeph Monteſiori, a Jew, being engaged in a marriage treaty; 
his brother Mo/es, to aſſiſt him in his deſigns, and repreſent him 
as a man of fortune, gave him a note for a large ſum of money, 
as the balance of accounts between him and his brother 099 
which balance he { Meſes ) acknowledged to have in his hands; 
though, in truth, no ſuch balance, or any thing like it, exiſted, 
After the marriage had, 1/5 reclaimed this note, as being given 
on no conſideration ; and the matter was referred to arbitration. 
The arbitrators awarded the note to be delivered up, which Jeſefs 
refuſed to doz upon which the court was moved for an attachment 
againſt him for non-performance of this award; and on his part, 
a croſs motion was made, to ſet aſide the award, on a ſuggeſtion 
that the arbitrators were miſtaken in point of law. Lord Mar 
feld.—The law is, that where, upon propoſals of marriage, thi 

perſons repreſent any thing material, in a light different from ide 
truth, even though it be by colluſion with the huſband, they ſha 
be bound to make good the thing, in the manner in which 7 
repreſented it. Jt ſhall be, as repreſented to be. And the huſban 


alone is entitled to relief, as well as when the fortune, &c. fo mi 


repreſented have been ſpecifically ſettled on the wife : for no * 
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{hall ſet up his own iniquity as a defence, any more than as a 
cauſe of action. The arbitrators therefore being clearly miſtaken 
in point of law, the award muſt be ſet aſide. The rule for the 
attachment was diſcharged, and the rule for ſetting aſide the 
award made abſolute. | 
A mother, who was guardian to her daughter, took a bond from Duke Ha- 
the huſband to give her a releaſe of all accounts of the meſne 2 
profits of the eſtate within two years after the marriage. The hun, 1 Abr. 
court held ſuch bond to be of the ſame nature with a marriage- Eq. Ca. go. 
brokage bond, and decreed it to be delivered up: for if a bond to 1E. Wms- 
, . . . . 118. 8. C. 
give money if ſuch a marriage could be obtained, was ill; by the mentions ic 
lame reaton, a bond to forgive a ſum of money muſt be ill as arcleaſe 
alſo, 0-25 
within two 
years after the marriage, in purſuance of a covenant in the marriage - articles, which were made on great 


celiberation 3 and that Cowper, C. relieved againft this covenant, ſaying, That to tolerate ſuch an agree - 
ment would be paving 2 way to guardians to fell infants under their wardſhip, 1 Salk. 158. S. C. 


The defendant, who was a taylor by trade, and entitled to 2 Woodhouſe 
{mall real eſtate of about 14 J. per annum, in 1730, made his » Sbepley, 
addreſſes to the plaintiff, who was then about the age of 26 years, a... 
and was the daughter of a man eſteemed in the neighbourhood as 
a man of ſubſtance, and who could give her about 500 J. for her 
fortune: the courtſhip had been carried on ſome time, before it 
came to her father's knowledge, who, as ſoon as he was acquainted 
with it, declared a great diſlike of the match, and forbade the 
paintiff giving the defendant any encouragement; notwithſtand- 
ng which, the courtſhip was carried on in a clandeſtine manner 
ul January 1732, when the defendant met the plaintiff at a 
market-town in the neighbourhood, and there, at an alehouſe, the 
following bonds were executed, nobody being preſent except the 
Witneſſes, who were two ſtrangers, and were called in for that 
purpote, videlicet, A bond from the plaintiff in the penalty of 
bool, with condition, that * if ſhe did, on or before the expira- 
* tion of thirteen months after the deceaſe of her father, accord- 
ing to the uſage and ceremony of the church of England, 
* elpouſe and marry the defendant, if the defendant would there- 
: unto aſſent, and the laws of the realm permit the ſame, or if it 
ſhould happen the plaintiff ſhould not, nor would not marry and 
take to huſband the defendant as aforeſaid, but ſhould marry 
: with ſome other perſon, then the plaintiff ſhould and would 
well and truly pay, or cauſe to be paid, unto the defendant the 
4 ſum of 500 J. of lawful Britiſh money, at or immediately after 
failure of ſuch marriage; but if it ſhould happen that the plain- 
: tiff ſhould die before the time limited and appointed for the ſaid 
| narriage, then the plaintiff ſhould leave and give the defendant 
i 19/. as a token of her love, to buy him a ſuit of mourning 
with; then the obligation to be void, elſe, Sc. -A bond from 
5 defendant in the like penalty, with condition, that “ if he did, 
on or before the expiration of thirteen months after the deceaſe 
* the plaintiff's father, according to the uſage and ceremony 
ol the church of England, eſpouſe and marry the plaintiff, if 

: N n2 « the 


— 
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et the plaintiff ſhould thereunto aſſent, and the laws of the realm 
« permit; or if it ſhould happen the defendant ſhould not, not 
« would not marry and take to wife the plaintiff as aforeſaid, but 


4 ſhould happen to marry with ſome other woman, then the de- 


« fendant did thereby covenant and agree to forfeit, ſurrender, 
« and yield up unto the plaintiff for her own uſe, all his eſtate real 
« and perſonal in M. and S., or elſewhere by ſea or land; but if 
« jt ſhould happen the defendant ſhould die fore the time limited 
« and appointed for the ſaid marriage, then the plaintiff was to 
cc have to her own uſe one half of all the defendant's eſtate, both 
« real and perſonal, that he ſhould be poſſeſled of at the time of 
«> his deceaſe ; then the obligation to be void, elſe, &c. —An in- 
dorſement on the back of defendant's bond: “ Memorandum, 
© That before the ſealing of this bond, R. Shepley doth promile, 
t covenant, and agree, that he will ſettle and aſſure the within- 
« named H. Weodhouſe a yearly dower, according to what portion 
&« ſhe ſhall have, and make her a good aſſurance as the law d- 
& recteth, either of lands, money, or living, that ſhall pleaſe her; 
&« if this ſaid H. Wood houſe ſhall have a child or children, then ſhe 
c“ ſhall have one half of his eſtate, and the child or children the 
ic other half that he ſhall die poſſeſſed of, or that by any means 


belong to him, or his inheritance, that may either fall to hm 


« by ſea or lind; and if this ſaid H. Woedbouſe ſhall marry thi 
&« R. Shepley, and have no children by him, then ſhe ſhall pay to 
«© Sarah Shepley 201. of lawful money as a legacy, and then all hy 
<« lands, livings, goods, chattels, money, and any thing that ſhall 
c ever belong to him, or that ever did in his lifetime, that has not 
te been received, ſhe ſhall have and peaceably enjoy, and take for 
i her own uſe, and at her own diſpoſing, both in her life and a 
&« her death, unto which I have put my hand. R. S.“ Upon the 
examination of the witneſſes to the bonds, it appeared they differcs 
in their accounts of the execution; one ſaying, the bonds wer 
read over before execution; the other, that they were not; ole, 
that they were exchanged; the other, that they both remained i 
the cuſtody of the defendant; and in fact, at the time the ave! 
was put in, they were both in the hands of the defendant. Alte 
this tranſaction, the execution of theſe bonds remained unknovh 
and the intercourſe was continued till May 1736, when the pla 
tiff's father died, who by his will left her a fortune of about 34. 
The thirteen months expired, and then the plaintiff filed the on» 
ginal bill to be relieved againſt her bond, and dying ſoon after, ti 
cauſe was revived by her adminiſtrator. The croſs bill u 
brought by the defendant to have ſatisfaction of this bond out 
the aſſets of Fl. Wordhouſe, alleging, he was always ready . 
willing to have married her, but was prevented from bam 
any acceſs to her by her brothers. Lord Hardwicke refuſed 0 
decree ſatisſaction of this bond on the croſs bill, but directe 
it to be delivered up to be cancelled on the original bil 
grounding his decree upon publick and general conſiderations:“ 
encouragement which tranſactions of this kind, if allowed, woa 
give to diſobedience, and the fraud upon parents. 32 
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But where a father treated for the marriage of his ſon 3 and in Roberts v. 
the ſettlement on the ſon, there was a power reſerved to the fa- 1 
* Wms. 
ther to jointure whom he ſhould marry, in 200 J. per annum, pay- 86. 
ing 1000/. to the ſon; and the father afterwards treating about 
marrying a ſecond wife, the ſon agreed with the ſecond wife's 
relations to releaſe the 1000 J., and actually did releaſe it ; but 
took a bond from the father, without the privity of the ſecond 
wife's relations, for the payment of this 1000 J.; equity refuſed 
to ſet this bond aſide, becauſe it would be injurious to the firſt 


marriage, which, being prior in time, was to be preferred.) 


(E) Marriage how long to continue : And herein 
of the ſeveral Kinds of Divorces ; and herein, 


1. Of Elopement. 


MArmge, for the reaſons already given, being to continue (a) That a 
during life, a wife can in no (a) caſe whatſoever leave her _ = 
huſband ; for in doing it ſhe breaks the moſt ſolemn vow, which ny, without 
is made in the preſence of God and in the face of the church, any ſepara- 
that ſhe will cleave to him during life; and therefore, if a woman rg _ 
runs away from her huſband, without any (5) provocation, he ſhall (; por 
not anſwer for any (e) contract ſhe makes, nor be obliged to anſwer huſband? 
for her neceſſaries. | pe may 
is wife, or 
by ill uſage oblige her to go away, he gives her credit wherever ſhe goes, and mutt pay for neceſſaries 
for ber. Salk. 118. pl. 10. 6 Mod. 171. 2 Ld. Raym. 1006. But in this caſe, if the wife, 
whilſt ſhe is living apart from her huſband, commit adultery, it hath been holden, that the huſband 
is not bound to receive her again, and, conſequently, not liable for neceſſaries provided for her tublequent 
to the time of her being guilty of adultery, Govier v. Hancock, 6 Term Rep. 603.] (e) That a caurt 
ot equity will not aſſiſt a wife, who elopes, with alimony. 


Alſo, if a woman elope from her huſband, ſhe loſes her dower; 2 lat. 435+ 

but it ſeems, that elopement was no bar of dower at the common ©: Lit- 32, 
. k 40. F N.B, 

law, though a divorce were ſued and obtained for the adultery ; ; 50. Roll, 
but now by the ſtatute of V. 2. c. 34. it is expreſsly provided, Abr. 680, 
that in ſuch caſe the wife ſhall loſe her dower ; the words of which 
are, /i uxor ſponte reliquerit virum ſuum & abierit, & moretur cum 
adultero ſuo, amittat in perpetuum aFtionem petendi dotem ſuam, qua ei 
competere paſſet de tenementis viri ſui ſi ſuper hoc convincatur, nift vir 
ſuus ſponte & abſque coertione ecclefie eam reconciliet, & ſecum cohabitare 
permittat, in quo caſu reſtituatur ei aftio; and though ſhe does not 
go away ente, but is taken againſt her will, yet if after ſhe con- [6 Term 
ſents, and remains with the adulterer, ſhe ſhall loſe her dower ; Kep. 694+] 
for the remaining with hira, without reconciliation, is the bar of 
dower, not the manner of the going away; and this was the old 
way of preventing the crime ; for they thought it unfit that a wife, 
who did not ſhare in the labours of the huſband, ſhould have 
any family proviſion. . 
In Dyer, there is a precedent of ſuch elopement pleaded, and Dyer, toy. 
iſſue taken upon the reconciliation of the huſband ; but it is there 
keld, that the defendant cannot give in evidence any other elope- 
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ments than that which is pleaded ; for there may be divers elope. 
ments, and divers reconciliations, and defendant, at his peri, 
ought to take iſſue on one only; that is, as I underſtand' the book, 
upon the laſt; for if there be divers reconciliations, yet, if ſhe 
afterwards elope, the ſhewing that ſhe was once reconciled aſter 
elopement, will not take away what is ſet up in bar of dower. 
Perk. 354+ If a woman be raviſhed, and remain with the raviſher againſt 
— her will, ſhe ſhall not loſe her dower; but, if after ſuch raviſhment 
6%, Aſhe conſent to remain with him, ſhe ſhall loſe it, though the book 
2 Inſt. 436. thinks the contrary; and in the caſe cited there, ſhe anſwered 
* * only to the elopement, and not to the remaining with the adul. 
me terer: but if ſhe voluntarily go away from her huſband, though 
ſhe remain all her lifetime with the adulterer againſt her will; or 
if ſhe remain not with him, but he turn her away, yet ſhall ſhe 
loſe her dower: but if ſhe be reconciled, as the ſtatute ordains, 
then ſhe ſhall be endowed, though the huſband hath aliened the 
land in the mean time. 
If ſhe elope, and live in adultery in any other the manors er 
(a) Perk. lands of her huſband, ſome (a) books ſay ſhe ſhall not loſe her 
355 B. dower ; either becauſe it cannot be intended a running away from 
150. Roll. her huſband, when ſhe remains in any of his manors or lands; or, 
Abr. 680. becauſe he is to take care that no ſuch live there : But my Lord 
(% 2 Inſt. (5) Coke holds the contrary; and ſays, though ſhe cohabits with 
439. her huſband in the ſame houſe, yet without his reconciliation pont, 
ſhe ſhall loſe her dower ; a fortiori in the other caſe ; for the adul- 
tery, and the remaining with the adulterer, are the cauſes of her 
being barred of dower ; and ſo, though ſhe do cohabit, and be fe- 
conciled to her huſband, yet if it be by church cenſures, ſhe ſhall 
(e) Roll. loſe her dower ; though (c) Rolle ſays, if ſhe elope, and after live 
Abr. 680. with her huſband for ſome years till his death, by his conſent, 
without compulſion of the church, ſhe ſhall not be barred of her 
dower, though it be not averred, that ſhe was reconciled to her 
huſband ; which ſeems reaſonable enough, the permiſſion to co- 
habit with him being an argument and proof of the huſbands 
reconciliation, 
2 Inft. 435- If a man grants his wife, with her goods, to another, and ſhe 
_ — lives with the grantee all the lifetime of the huſband, yet ſhe ſhall 
106, b. in Joie her dower, by reaſon of her living with him in adultery z and 
margine. in that caſe, where ſuch a grant was pleaded, it was held, 1}, That 
the grant was void. 2dly, That it did not amount to a licence, 0 
if it did, that it was void. 3dly, That after the elopement, there 
ſhall be no averment admitted quod non fuit adulterium ; though the 
grantee and the woman married after the huſband's death; and 
though in that caſe, they brought ſentence of purgation of te 
adultery, from the ſpiritual court, yet it was not allowed again 
ſuch preſumption. 
Roll. Abr. If the huſband's relations keep him from his wife, ſo that ſhe 
1 does not know what is become of bim, and give out that he 1s 
; !* dead, and thereupon procure her to releaſe all marriages 4 
intereſts which ſhe can have in him as her huſband, and allo per- 


ſuade her to marry again, which ſhe docs, with one who has on 
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that her firſt huſband is alive, but ſhe herſelf has no notice of it; 
though ſhe live in . adultery with this man, and though her huſ- 
band be not out of the realm, nor beyond the ſeas, ſo that ſhe 
ought to have taken notice of his being alive; yet, becauſe non 
religuit virum ſpante, as the ſtatute ſays, but by perſuaſion of his 
friends, not knowing herſelf but that he was dead, this is no ſuch 
elopement as will bar her of her dower. ö 


852 


2. Of the Offence of taking away a Wife, and of criminal Con- 
verſation, 


At common law, the huſband may have an action of treſpaſs 2 Inſt. 180. 
de ure abduftd cum bonis viri: alſo, this offence is prohibited by L. 434- 
the-{tatute of Weftm. 2. c. 13. and a further puniſhment inflicted 4 er, 256. 
than was at the common law; and by Weſim. 2. c. 34. it is puniſh- 
able at the ſuit of the king, by the words following, de mulieribus 
abdufis cum bonis virorum ſuorum habeat rex ſeftam de bonis fic 
aſportatis, 

If the wife be infra annos nubiles, viz. under the age of twelve 47 E. 3. 
years at the time of taking away, ſome have holden, that the * ſur 
huſband ſhall not have a writ de ure abduftg cum boms viri; but , mags 4 
my Lord Cate holds the contrary, and that ſhe is wxor until diſa- cent. 
greement. 

If the wife be taken away, and after be divorced, or if ſhe die, 2 Inft. 434. 
yet the huſband ſhall have his action de wxcre abductd cum bonis viri; 
for in this action he ſhall not recover his wife, but damages; and 
he cannot have an aCtion for taking her away as his ſervant, be- 
cauſe the law gives him an action in another form. 

Alſo, it is held, that though the words of the writ be rapuit, 2 Inſt. 435. 
Dc, yet here it is taken for a violent taking away, and not when 8 Jac. 
carnal knowledge is had; ſo as this action may be brought againſt ft i 32; 


that it may 
women as well as men. be cefit & abduxit as well as rapuit. 


In an action of treſpaſs de ure abductd cum bonis viri ſui, the Mich. 
jury ſound for the plaintiff, quaad taking ſome goods, but as to all 5 — 
the telt, for the defendant. It was alleged, 1/7, That this action jn B. R. 
concludes contra formam fatuti, and fo the plaintiff makes his caſe Walker v. 
upon the ſtatute, and has failed in proof; for the verdict is for wen as, 
the defendant, as to the taking away the wife, which is the only Englith, 
matter provided againſt by any ſtatute. Sed non allacatur; tor per 
cur., if a man brings an action at common law, and concludes 
contra formam flatuti generally, it ſhall not hurt ; but if he recites 
a ſtatute in particular, and lays the fact to be contra formam flat, 
predict, there he muſt make his caſe within the ſtatute, elſe he has 
failed of his caſe ; and it has been adjudged, that an indictment 
of barretry concluded contra for mam ftat. is good, though there be 
no ſtatute that is expreſs againſt it. 2dly, That it does not lay per 
Tad conſortium amiſit. Zaly, That the word ravi/h i Engliſh im- 

Des a carnal knowledge only; (though in latitude it ſigniſies alſo 
a torcible taking away,) and ſo the matter amounts to a felony of 
dae plaintiff's own ſhewing, for which he can have no action of 

Nn4 treſpaſs; 
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treſpaſs; but to theſe the court paid no regard, becauſe they were 
made immaterial by the verdict. ; 
Cro. Car. Alſo, the huſband alone may bring an action for the battery, 
75 gy Carrying away and detaining of his wife, per quod ſolamen & conſor- 
aun armed tium of his ſaid wiſe amiſit; becauſe the action is founded upon 


action brought by baron and. feme, or by the feme, after the death 
538. S. P. 4 
adjudged. Of the baron, for the ſame battery. 
2 Roll. Abr. 556. Jon. 440. Lit. Rep. 339. 2 Roll. Rep. 51. S. P. adjudged. 


Salk. 119. In treſpaſs and falſe impriſonment by baron and feme, per quad 
* negotia domeſtica of the huſband ramanſerunt infecta ad grave dam- 
127. ; g , , ; g # 
2 Ld. Raym. 1 1þ/orum ; it was objected, that this being laid as a ſpecial 
10317. damage to the huſband, the action ought to have been brought by 


Ruſſel v. him alone; but ad judged for the plaintiffs after verdict, being only 


Corne. = . © 
matter in aggravation oi damages. 
— 337. In treſpaſs by baron and feme, for beating the feme, they may 
aim. 393. 


5 declare, that it was ad damnum ipſorum, notwithſtanding a feme 


2 Ld. Raym. covert can have no damages, for this action will ſurvive, 
1032. 


ps 79 And as the huſband may bring an action for the battery, cat- 


LF — rying away and detaining of his wife; fo, alſo, may he have an 


being in action againſt a perſon for having criminal converſation with her, 
law ſuppoſed although the wife conſent to the adulterer; for this is a matter in 


— —_ which ſhe cannot aſſent, by reaſon of the injury to the huſband, 


atrocious And his intereſt in her. 

injury to the huſband, the courts, it ſhould ſeem, proceeded upon this principle, when they formerly 
held, that the huſband's conlent, as being to the commillion of an unlawtul action, was not availade 
as a juſtification; and that the defendant could not plead in bar, that the fact was by the plainuiff's 
licence; though it might be given in evidence in mitigation of damages. 12 Mod. 232. But it ſeems 
now thought that the huſband's privity will defeat the action, though it doth not appear to be any wheit 
ſald, that it is pleadable. Bull. N. P. 27. 4 Term Rep. 651. ] 


Morris v. [In this action, it is neceſſary to bring proof of the actull 
2 ſolemnization of the marriage; cohabitation and reputation are not 
+ Coty ſufficient, nor is any collateral proof whatever. But a copy of 
x Bl. Rep. the regiſter (a) is ſufficient evidence of the fact of marriage; and 
632. . . ia , n 
(4) Blrt v. the identity of the parties married may be proved by other 


Barlow, and other perſons, beſides the miniſter, clerk, and ſubſcribing 
Dougl. 171. witneſſes, 

But among ; 
ſome diſſenters, marriages are not regiſtered, in which caſe other proof muſt neceſſarily be admitred 
Ibid. The fact of a marriage may be eitabliſhed by the ſentence of a foreign court, having competes 
juriſdiction, in a ſuit properly inſtituted there. 1 Vez. 159. 


Howard v. In an action for criminal converſation, the marriage was prove: 
Burton. by a perſon who was preſent when it was ſolemnized in the Fleth 
wood, C. B. 


Sittivgs t in the year 1737, and the plaintiff's counſel offered to give in 
Weſtminſt. evidence the Fleet regiſter, as a confirmation of the teſtimon}: 
Tr. 1776- De Grey, C. J. rejected the evidence, for that the whole of tit 
Eſpin, N.P. — 9 8 rl der 09 
343- tranſaction was illegal, and the regiſter made by a perſon un 

tie, and therefore not entitled to credit, 
Woolſton v. It has been doubted, whether the ceremony muſt not be per- 


— ]. formed according to the rites of the church ; but as on 
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action againſt a wrong-doer, and not a claim of right, it ſeems at Thetford, 
ſufficient, if the plaintiff is of any religious ſect, to prove the mar- 1753» where 
: N = plaintiff was 
riage according to the religious form of that ſect. a an Anabap- 
tit, and recovered 5co/, Bull. N. P. 28. 
The confeſſion of the wife will be no evidence againſt the de- Baker v. 
fendant; but a diſcourſe between her and the defendant may be Morley, 

. Guildhall, 
proved. So, letters written to her by the defendant may be read 17%, Bull. 
as evidence againſt him, but her letters to him will be no evidence N. P. ad. 
for him. "LY 

In actions of aſſault, the time of limitation is four years; but the Cooke v. 
criminal converſation, and not the aſſault, being the gift of this —_ _ 
action, not guilty within fx years is the proper plea to it under , Bur 5%. 
the ſtatute of limitations. And upon the ſame principle, the de- (a) Batehe- 


fendant is entitled to his coſts, though the damages ſhould be le., Biggs 


under forty ſhillings (a).] A, * 19 


Alſo, the huſband may not only bring an action at law for the 2 Salk. 553- 
criminal converſation, in which he ſhall be repaired in damages, 
but may alſo proceed in the eccleſiaſtical court for the adultery and 
ſolicitation of chaſtity z and the proceedings in the one court ſhall 
be no bar to the other. 

But where there was an indictment for affaulting, beating, 
wounding, and endeavouring to raviſh the wife of B., upon which 
the party was convicted; and afterwards the huſband brought an 
action of treſpaſs for the ſame cauſe ; and the party being alſo 
libelled againſt in the ſpiritual court for the ſame fact, viz. for 
ſoliciting her chaſtity, moved for a prohibition to the proceedings 
in the ſpiritual court; though it was urged for the juriſdiction 
of the ſpiritual court, that they may puniſh for the ſolicitation and 
incontinence, and that this ſuit was pro ſalute anime, the others 
for fine and damages; yet, a prohibition was granted; for it being 
an attempt and ſolicitation to incontinence, coupled with force and 
violence, it does by reaſon of the force, which is temporal, become 
a temporal crime in tete; as if one ſays, thou art a whore and a 
thief, or thou keepeft a bawwdy-houſe, which are temporal matters, the 
party ſhall not proceed in the ſpiritual court ; whereas if it were 
only, thou art a whore, a libel lies in the ſpiritual court: ſo, if it 
be ſaid of a woman, that ſhe is a bawd only, and not that ſhe 
keeps a bawdy-houſe. But per Holt, C. J. If one commit adultery, 
and the huſband bring aſſault and battery, this ſhall not hinder 
the ſpiritual court; for it is a criminal proceeding there, and no 
indictment lies at common law for adultery. 


3. Of the ſeveral Kinds of Divorces. 


Divorces are either ſuch as (5) diſſolve a vinculo matrimonii, and Co.Lit.235, 
*t the parties entirely at liberty, ſo that they may marry whom 0 — 
they pleaſe afterwards; or ſuch as ſeparate a menſa & thoro, from (f Wie 
bed and board only; in which laſt the marriage continues in ſuch ſen- 


force, ſo that if either of them marry any other, ſuch marriage is ce of 
we.” — > 
'prirual court, the iſſue ſhall be perpetually bound, ſo long az that ſtands in force; and ſhall not at 
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common law be admitted to make any proof to the contrary. 7 Co. 43. Ken's caſe. Jenk 233 
Cro. Jac. 186. 


2 x. 3 78. A divorce by reaſon of (a) precontract“ diflolves a vinculo matyi. 


Rol apt moni: for the party being under a prior engagement, the ſecond 
360. (a) Per marriage is null and void, and, conſequently, the iſſue of ſuch 
32 H. 4. ſecond marriage are baſtards. 

c. 38. No 

divorce could be for any precontract after marriage ſolemnized in the face of the church, and eonſum. 
mate with bodily knowledge, or fruit of children; but guoad this matter, this was repealed per 2 & 3 E. 6, 
c. 23-, and the whole act per 1 & 2 Ph. & M. c.8. G 20., and the 32 H. 8. c. 38. guoad ſo much only 
as was not repealed by 2 & 3 E. 6. c. 23. was revived per 1 Eliz. c. 1. 4 11. fo that guoad this matter, 
the 32 H. 8. c. 38. ſtands repealed. ——* Qz. If ſince 26 Geo. 2. c. 33. any ſuch divorce can now be 
had, as no ſuit or contract of marriage, to compel the ſame, can be ſupported in the eccleſiaſtical 
courts? 


Co.Lit.235- So, a divorce by reafon of conſanguinity and affinity diflolyes a 

— 2 vinculo matrimonii; ſuch marriage being againſt the divine poſitive 
law, and therefore void. 

co. Lit. 235. 80, a divorce by reaſon of frigidity, or impotence, diſſolves the 


3 marriage abſolutely (5), becauſe the end of the contract cannot be 
kind of di- anſwered. 
vorce, vide 5 Co. 9. Moor, 225. 2 Leon. 169. And. 185, Dyer, 178. pl. 40. (5) But if a man 
be divorced from one woman propter perpetuam generandi impotentiam, and then marry another, and have 
iſſue by the ſecond marriage, which continues without divorce, the iſtue are lawful; for a man may 
be babilis & inbabilis diverſis temporibus z and the ſecond marriage is not avoided by any divorce, and 
therefore ſtands good in law. 5 Co. 98. Bury's cale, Noy, 72. Moor, pl. 366. S. C. by the name 
of Morris v. Webber. 
Roll, abr. A divorce canſd profeſſionts is reckoned by ſome amongſt the 
681 cauſes that diſſolve the vinculum matrimonii, the monks and nuns, 
2 Leon. 169. 2 8 

by their being profeſſed, having vowed perpetual chaſtity ; but 


Moor, 226. , ! l 
Cro. Car. Others hold, that in ſome caſes it does not, and that in ſuch the 


— 684 wife ſhall be endowed; but it is ſaid, this divorce is now taken 

687. away by 32 H. 8. c. 38. and other acts, made on purpoſe to take 
away that and other ſcrupulous divorces. 

Roll. Abr. And though theſe æinds of divorces diſſolve a vinculo matrimonn, 

357- yet the iſſue between the parties are not baſtards, till there be a di- 


vorce actually had; for though ſuch marriages be unlawful, yet they 
remain good till ſentence of divorce be pronounced; and, conſe- 
quently, the iſſue muſt be eſteemed legitimate, till ſuch a dil. 
ſolution. | 
Rell. Abr. Alſo, though a divorce card præcontractus, cauſa conſanguinitatis, 
nn © uſd affinitatis, or cauſd frigiditatis, diſſolve the vinculum matrimonu, 
| and leave the parties at liberty to marry again; yet, if either of 
7 Co. 70. the parties die before ſuch ſentence of divorce be actually pro- 
|) 0-0 nounced, it cannot be pronounced (c) after; and therefore if the 
( But | huſband die before ſuch divorce, the iſſue are legitimate, and his 
though in wiſe de facto ſhall have dower; for it was /egitimum matrimonium 
caſe of n=  guoad dotem, and the biſhop ought to certify, that they were /egitims 


ceſt a di- : k n 
vorce can- matrimonio copulati. 


not be had after the death of one of the parties, ſo as to baſtardize the iſſue, yet the ſpiritual court may 
proceed to punith the ſurvivor for the inceſt. Carth. 271. 4 Mod. 182. Salk. 121. 


Co. Lit. 32: A divorce propter adulterium does not diſſolve the marriage, but | 


a. 33-> only makes a ſeparation a menſ# & thoro; leſt married perſons 


235. Cro. p 4 l F | 
— 462. ſhould commit the crime in order to diſſolve the marriage; 27 


Co. 42. ; . - the chil- 
7 — 4 though ſuch a divorce does not baſtardize the iſſue, yet x of 
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dren born in ſuch a ſtate of ſeparation are primd facie not pre- (a) 80 laid 
ſumed to be the huſband's, unleſs it can be proved that they wg tha. 
cohabited afterwards; but ſuch divorce does not bar the wife; m_— 


dower, Tr. 
of dower (a). . / 10 E. 3. 


I. 24. 

1 Ro, Rep. 426. gend. and Powell v. Weeks, Noy, 108. Godb. 145. S. C. by the —_ of Lady 
Stowell's caſe, E. Abr. tit. Baron and Feme, A. pl. 21. S. C. by the name of Stowel v. Wikes, and 
Cro. Car. 463. S. C. cited. But Mr. Hargrave, in note g, on Co. Litt. 32. a. faith, that according to 
Rolle's report of this laſt caſe, 1 R. Abr. C8 , it was adjudged, that the divorce for adultery was a bar 
of dower. And Lord Thurlowe, in the debate in the Houſe of Loids upon Shadwell's Divorce Bill, is 
reported to have ſaid, that in a divorce a menſd et thero for adultery a w&man forfeits her dower, Woodf. 
Parl. Rep. vol. 11. p. 339- The reaſon why a divorce prepter adulterium does not diſſolve the mar- 
riage is, that the eccleſiaſtical court cannot divorce a vinculo matrimonii for any cauſe arifing ſubſequent 
to the marriage: for if there has been a marriage de jure, it is not competent to that court to reſcind 
ir. In fact, the ſentence of the ſpiritual court in a divorce a vinculo matrimonii is not fo properly a 
dGoiution of the contract, as a declaration of its abſolute nullity ab initio. But the legiſlature, uncir- 
cum'cribed in its powers, has frequently for adultery wholly diſſolved the conjugal union. It has gone 
ſo far too in ſome caſes as to baitaraize children born after a certain time prior to the paſſing of the 
at, fee Wakeman's and Briſcoe's Divorce Bills, in 1796; and though it has in general made ſome 
proviſian tor the unhappy woman whole criminal conduct has occationed its interference, yet, where 
the caſe has been of a very atrocious nature, it has left her wholly at the mercy of her injured huſband. 
See Shadwell's Divorce Bill, in 1796, and Woodf. Parl. Rep. ub; ſupra, In the debate which took 
place upon Mr, Shadwell's Bill, he Lords 1 hurlowe, Loughborough, and Greavile expreſſed a wiſh, 
that the {uveft of divorce for adultery were iubmitted by an enactment of the legiſlature to ſome 
regular judicial court, where the crime and the provocation to the crime would be carefully balanced, 
where tect and circumftances could be inveſtigated with the temper, the d:liberation, the caution, that 
ought to accompany ſuch an inveſtigation, ] 


So, a divorce prapter ſævitiam or metum is of the ſame nature, ro. Car. 
and does not diſſolve the bond of matrimony ;z but is only a pro- 462. 
vition for the woman's ſafety, that ſhe may avoid her huſband's 
cruelty and ill uſage. 


Maſter and Servant, 


HE relationſhip between a maſter and a ſervant from the (3) Hence 

ſuperiority and power which it creates on the one hand, and bi the fta- 
duty, fubjection, and, as it were (5), allegiance, on the other, is g 2 
ö y, lu cction, and, as re ), g bl bl ſtat. 5. c. 2. 
in many inſtances applicable to other relationſhips, which are both it is petit 
u 2 ſuperior and a ſubordinate degree; ſuch as lord and bailiff, _— 
principal and attorney (c), owners and maſters of ſhips, merchants kill bis maſ- 
and factors, and all others having authority to enforce obedience ter; in the 
to their orders, from thoſe whoſe duty it is to obey them, and 2 
Whoſe acts, being conformable to their duty and office, are eſteem - bath been 
ed the acts of their principals. But theſe being treated of under held to ex- 


their proper heads, we ſhall here conſider this relationſhip, as it unte 


: -. miſtreſs, or 
more particularly affects maſters and thoſe who are more properly maſter's 
called ſervants and apprentices. | —— 


Plow. 86. 
i int. 20. 4 Co. 46. (e) Where a maſter of a ſhip is expreſsly ſaid to be a ſervant to the owners, 
and the owners ſtall anſwer tor him as ſuch. 3 Mod. 323. 2 Vem, 643. 
(A) Of 


Ver. IV. Nn 6 
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: Maſter and Servant. 


(A) Of the Manner of Hiring and Binding a Perſon 


% 


Servant or Apprentice, 


(B) Who may ſerve, or are capable of binding 


themſelves Servants or Apprentices. 


(C) Of the Juriſdiction of Juſtices of Peace in 
binding out Apprentices, in obliging Maſters to 
rovide for them, in compelling them to refund 
the Money had with them, and in diſcharging 
Apprentices from their Maſters. 


(D) Of the Neceſſity of ſerving an Apprenticeſhip, 
as a Qualification to follow a Trade within the 


5 Els. c. 4.: And herein, 


1. What ſhall be ſaid a Trade, which a Perſon 1s prohibited 
to follow, within the Statute. 
2. What Manner of following or exerciſing a Trade ſhall be 


ſaid within the Statute. 
3. What Kind of Service will be a ſufficient Qualification 


within the Statute. 
4. By whom the Offence of following a Trade without a 


ualification is cognizable. 
. Of the Form of the Proceedings in order to a Conviction, 


for following a Trade without being qualified. 


(E) Of affigning and turning over Apprentices to 
other Maſters, 

(F) Of making Apprentices free. 

(G) How Apprentices are to be taken Care of when 
their Maſters happen to die. | 

(H) Of Servants' Wages, how recoverable. 


(J) What AQs of the Servant are deemed the 
Maſter's, of which the Maſter may take Ad- 
vantage. | 

(K) What Ads of the Servant ſhall he deemed the 
Maſter's, for which the Maſter ſhall anſwer and 
be bound. 


(L) For what Acts of his ſhall the Servant himſelf 
anſwer to others. | 
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(W) For what Acts of his ſhall the Servant anſwer, 
and be reſponſible to his Maſter ; And herein, 


1. Where by an implied Truſt or Confidence a Servant ſhall 
anſwer in a Civil Action. 


2. Where Servants and Apprentices ſhall be puniſhed crimi- 
nally, for Acts done in relation to their Maſters. 


(N) Of the Maſter's Authority over his Servant, 
and how far he may correct and puniſh him. 


(O) Of the Maſter's Remedies againſt others for 
enticing away, and other Injuries done, in relation 
to his Servant. 


p) What a Maſter or Servant may juſtify doing in 
each other's Defence. 


(A) Of the Manner of Hiring and Binding a Perſon 
Servant or Apprentice. 


THE retaining a menial ſeryant and taking an apprentice differ 21H. 6. 3. 
greatly as to the manner; for as to the firſt it may be by 12 4 
parol (a) contract, or agreement only, and therefore ſuch a one 14, Raym. 
may be diſcharged by parol, and without writing; but an appren- 1117. 
tice muſt be by deed, and cannot be diſcharged without deed, and Calle O05 


muſt be retained by the name of an apprentice expreſsly, otherwiſe (a) That by 
he is no apprentice though bound. the contract 


he is conſi- 
dered as ſervant, though he has not yet actually done any ſervice for his maſter. Dalt. =o c. 58. 
And on ſuch contract the maſter may have an action againſt him, if he either refuſes to ſerve 
at al, or departs before the time is expired for which he agreed to ſerve. Dalt. Juſt. c. 58,———Agd 
»acre the maſter has his remedy againſt another detaining him, vide infra, letter (O). a 


A ſervant may hire himſelf for what time he pleafes ; but it is Co. Lit. 42. 
ſaid, that if a man retain a ſervant generally, without expreſſing „ R. 
any time, the law will conſtrue it to be for one year, becauſe that ; Bi. com. 
retainer is according to law. 425. 

Alſo, it hath been adjudged, that if a perſon retain a ſervant for 2 Keb. 16. 
a year, & fic de anno in annum quamdiu anwabus partibus placuerit, — 
that after the ſecond year begun, the retainer holds good for another : 
year; and that it ſhall not be a retainer for a year certain, and af- 
terwards at will. 

And as an apprentice can only be bound by deed, ſo it is neceſ- 2 Roll. 
lary, according to the cuſtom of (5) ſome places, that ſuch deed or yp 30 5 
indenture be enrolled; as, in London, if the indentures be not od. Reps 


enrolled before the chamberlain within a year, upon a petition to by — y 
C 


$ 

mn 
i 
4 
I 
! 1 
f 


j 
4 


— 


perſons the mayor and aldermen, c. a. ſcire fac. ſhall iſſue to the maſter, 


— a eres 


| | 6g to ſhew cauſe why not enrolled ; and if it was through the maſter 2 
| ſelves ap- default, the apprentice (a) may ſue out his indentures, and be dif. * 
prentices to charged; otherwiſe, if through the fault of the apprentice; as, if th 
i arner®s he would not come to preſent himſelf before the chamberlain, r. pl 
4 dentures are for they cannot be enrolled, unleſs the apprentice be in court and en 
if to been- acknowledge them, dc 
| xolled in the 6 2 . : in 
1 next corporate towns. 3 Lev. 389. (a) Where it is neceſſary in order to prove him an apprentice, 
| | Skin. 579. pl. 2. And ſee a certificate relating to the enrolment of apprentices in vol. 3. of Lord Bac, on 
| if Works, 4to, 353- (By 5G. 3. Ce 46. & 18, the chamberlain, or other proper officer of every city, 
x &c. where any apprentice obtains his freedom by ſervitude, ſhall enrol the name of every apprentice, tw 
ut who ſhall be placed out within ſuch city, the name of the maſter and miſtreſs, the apprentice fee, the 
1 trade, and the dates of the indenture, on pain of twenty pounds. And by 4 47. ail printed indent. a 
1 mics ſhall have the notice or memorandum deſc: ibed in the ct, printed under the ſame. ] ſta 
5 | Re 
Mi 6 Mod. 69. But it hath been held, that this cuſtom does not extend to one de! 
1 _ 68. bound apprentice to a waterman, under 21 years of age; for the | 
5 15 company of watermen are but a voluntary ſociety, and being free I 
l of that does not make one free of Landon. the 
1 Smith v. (By 5 Eliz. c. 4. { 25. an apprenticeſhip can only be created by the 
15 —_— Ga, INDENTURE : therefore, where the writing by which one perſon mo 
| 222, agreed to ſerve another for feven years began, © THIS INDENTURE the 
1 « witnefſeth,” but was in fact a deed poll, and not an indenture, it tot 
1 was holden, that the maſter could not maintain any action upon wit 
| it againſt a perſon for enticing away and detaining his APPREN+ ſha] 
1 TICE. Wo! 
b Rex v. So, an agreement to execute indentures of apprenticeſhip will be i 
5 _— not conſtitute a ſuſſicient binding under 5 E/:z. c. 4. although a the 
. 225. ſervice of ſeven years is performed under it; for there muſt be an b 
3 Rex v. indenture duly executed: and of courſe, where there is neither in- mil: 
| — denture nor agreement, but only a binding by parol, there can be the 
1 corum, 0 apprenticeſhip. aud 
9 i x Contt's Bott's P. L. 464. pl. 650. S. P. Rex v. Mannam, Burr, Set. Ca. 290. B 
15 Caſe of St. An indenture, however, though loſt, ſhall be ſufficient, on proof oe | 
Fa neat A being made, that it was duly executed; but a declaration of the hob 
5 Cong; mother, that ſhe heard the apprentice's father ſay, he was bound _ 
44 ne 7 by indenture, is not ſufficient evidence of the fact. low 
a EE?" It is provided by 31 G. 2. c. 11. that although the inſtrument By 
15 by which the contract is formed ſhould not be indented, the ap- the e 
Fi prentice ſhall nevertheleſs gain a ſettlement under it. i 55 
Fi By the ſeveral ſtamp acts, the indenture (except in the caſe of CB 
Ys a pariſh apprentice) muſt be ſtamped with a fix ſhilling ſtamp, or Ry 
#; it cannot be given in evidence. | Hig 
1 And by 8 Ann. c. 6. $ 32. 2 duty is impoſed. of ſixpence for Ar 
0 Fa every twenty ſhillings for every ſum of fifty pounds, or under, and 8 
15 one ſhilling on all ſums above fifty pounds, given, paid, contract- 1 
i 1 ed, or agreed for, with, or in relation to every clerk, apprentice, 3 
1 or ſervant; and proportionably for greater or leſs ſums; which to , 
15 duty ſhall be paid by the maſter or miſtreſs. = 1 
15 By 5 33. this duty ſhall be under the management of the com ay 
* miſſioners of the ſtamp office. * 
„ Py 
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By 633. the monies paid or agreed to be paid with every clerk, 


Wy apprentice, and ſervant, ſhall be truly inſerted and written in 
dil. words at length in the indenture or other writing which contains 
6 i the covenants, Wc. for ſuch ſervice; and ſuch indenture or writ- 
wo ing {hall bear date upon the day of ſigning, ſealing, or otherwiſe 
0 executing the ſame, upon pain to every maſter or miſtreſs of 
double the ſum given, one moiety to the king, and the other to the 
informer 3 with full coſts to be recovered by action, &c. within 
ntice, one vear after the term appointed for the ſervice is expired. 
— By $36. the commiſſioners of the ſtamp- office are to provide 
tice, two ditional Ramps, denoting the ſpxpenny and billing duties; 
„ the and all indentures, &c. executed in the bills of mortality, ſhall be 


ſtamped at the head ſtamp-office, and the duties paid to the 
Receiver-General within one month from the date of the in- 
one denture. , 


the By 6 37. all ſuch indentures, &c. executed in any other part of 
free Great Britain ſhall, at the option of the party, be ſent either to 

the head ſtamp-office within the bills of mortality, or to ſome of 
d by the collectors reſiding without the bills of mortality, within two 
erſon months after the date of ſuch indentures, and the duties paid 
CURE thereon : and in caſe the ſaid payment ſhall be made immediately 
re, it to the Receiver-General, the indenture ſhall be forthwith ſtamped 
upon with one of the new ſtamps; but, if made to the colleQor, he 
REN» ſlall indorſe on ſuch indenture a receipt for the monies ſo paid in 

words at length, bearing date the day on which ſuch payment ſhall 
will de made, and ſubſcribe his name thereto, and then deliver back 


the indenture to the bringer thereof. 

By 5 38. the indenture, &c. ſo indorſed, if made within fifty 
miles from the bills of mortality, ſhall, within three months after 
the date thereof, be brought or ſent to the ſtamp-office in London, 
and immediately ſtamped, as the caſe ſhall require. 

By $39. all indentures, &c. wherein ſhall not be truly inſerted 
the full ſum received with ſuch apprentice, &c., or which ſhall 
not be ſtamped according to the tenor of this act, within the time 
limited, ſhall be void, and not available in any court; and the 
apprentice be incapable of being free of any city, Sc., or of fol- 
lowing the intended trade. 

But by 9 40. this act ſhall not extend to apprentices put out at 
the common publick charge of any pariſh. 

By $43. no indenture required by this act to be ſtamped, ſhall 
be given in evidence in any ſuit brought by the parties, unleſs the 
party producing it do firſt make an oath, that the ſums inſerted 
were all that were paid on behalf of the apprentice. 

And by $45. where any thing, not being money, ſhall be 
den, Se. to any maſter or miltreſs with any apprentice for 
vhom a duty is chargeable by this act, the duty ſhall be paid to 
tic full value of the thing given. : 

By 9 Ann. c. 21. $66. if any maſter. or miſtreſs ſhall negle& 
to pay the rates or duties, they ſhall forfeit fifty pounds, one 


3 the king, the other to him who ſhall fue for the 
lame, 2 
If 


$39 
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Cuerdenv, If a perſon agrees to go apprentice to another, and enters upon 
3 the ſervice accordingly, and after a trial of three months is bound 
P. L. 483, apprentice by indenture, but the indentures are dated at the time 
pl. 679. he entered on the ſervice, and not at the time of the execution, v 
the indentures are abſolutely void to all intents and purpoſes, by 4 
B Ann. c. g. 935. 6 
I. ibid. So alſo, where a mother bound her ſon apprentice, and paid 66 
twenty ſhillings to the maſter, which ſum was recited in the in- 4 
denture purſuant to 8 Ann. c. g. $45- but the ſixpence duty was ic 
never paid, nor the indentures ſtamped with the additional ſtamp, w. 
they were held void. 
Rex v. So alſo, if on production of the indentures, they are not ſtamped i 
Lanvati though the duty paid. 6 
Dytiryn 58 = 
Clwyd, Burr. Set. Ca. 236, Rex v. Ditchingham, 4 Bur. Set, Ca, 4 Term Rep. 769. f 
Rex v. So, an agreement of apprenticeſhip, entered into with a view to cc 
1 ſave the expences of indentures, and to avoid the payment of the di 
Bott's P. L. duties impoſed by the above ſtatute of 8 Anne, is void and of no a 
495. Pl. 689. effect. f wo 
Rex v. Eat But, in caſes where the indenture is not produced, and evidence con 
3 is given that indentures actually exiſted, and were duly executed, in 
urr. Set. 
Ca. 151. the court will preſume that they were regularly ſtamped, and the clot 
duty paid. | and 
Rex v. But, before parol evidence is given of the contents of indentures, lod, 
Badly, Proof muſt be made of their being loſt ; and it ſeems, that ſome the 
Bows P. L. Evidence ought to be given, not only that they were duly executed, argu 
490. pl. 687. but that the duty was paid. 80 
Rex v. The additional ſtamp is only required, where the money, ot bind 
— 2 other thing, is given, paid, contracted, or agreed for, with, or in is 10 
[Ne e 


x relation to, the apprentice z and therefore, when the mother of i 


1132. Re 
v. St Pe- lad propoſed to put him out an apprentice, but the intended B 
— 2 maſter refuſed to take him, becauſe he wanted clothes, and the pay 
Bott's P. L. grandfather agreed to give the maſter thirty ſhillings, which the by 8 
486. p1-682. maſter was to, and did, lay out for the boy in clothes, the court erery 
— _ held, that there was not any ſtamp neceſſary on this account; By 
trox, in for the ſtatute means money given for the benefit of the maſter; Wi of hi 
Dartmouth, and, in this caſe, he laid out the money merely as an agent to the notice 
1 * boy's friends. alſo tl 
Baxter v. So, where in an indenture ſixpence was the ſum mentioned the {a 
— 70. have been given to the maſter, as a fee with the apprentice the _ 
Rex v. Ya... Court reſolved, that the ſtatute intended, that when more that ame | 
mouth, fifty pounds was paid, a twentieth part thereof ſhould be paid for = 
— duty, and a fortieth part when the ſum was under fifty pounds3 | — 
S. P. but that in the preſent caſe, there would not, under this mode d 1 1 
calculation, be any coin ſmall enough to pay the duty in; and e 
minimis non curat lex. X up 
Pennington So alſo, where in indentures of apprenticeſhip, there was 1 ”- 
n covenant, that the father would provide the apprentice men "ay 
Botr's P. L. drink, waſhing, lodging, and clothes, and that the maſter ſho | Ot 
488.pl.636. pay the apprentice five pounds a- year in conſideration of his fa * 2g 


. » tht 
ful ſervices and of the due performance of the covenants av 


p . 
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pon court ſeemed to think, that the indentures did not require a ſtamp 

und under the ſtatute of 8 Anne. | 

. But this point was afterwards more ſolemnly decided. Thus, Rex v. 

ion, where it was agreed in the indentures, that « ſufficient meat, portes 

» by « drink, apparel of all kinds, phyſick, ſurgery, and lodging, and ogy mag 
all other neceſſaries during the term, ſhould be found and 

paid « provided for the apprentice by the father, for which purpoſe 

2 « the maſter was to allow him four ſhillings a- week during the 

was « termz” the court held the indentures good, although they 

amp, were not ſtamped, and no duty paid. 


50 alſo, where in an indenture the apprentice covenanted, that Rex v.Wy.- 
« he would at his own expeace provide for himſelf meat, drink, won Pale, 
„ waſhing, lodging, apparel, and phyſick, at all times during Rep 
the term; and the maſter covenanted to pay him five ſhillings 
« a-week for the firſt three years, and ſeven ſhillings a-week for 


iew to « the remainder of the term ;” it was ruled, that the indenture 
of the did not require the additional ſtamps impoſed by 8 Anne. 
of no And where an indenture was, that the father of the apprentice Rex v. 
would, at his own charge, find and provide for his own ſon good, Leighton, 
idence competent, and ſufficient meat, drink, and lodging, every Sunda 7 7 — 
ecuted, in the year during the term; and would provide him wit 
nd the clothes and apparel of all ſorts (except working aprons and ſhoes); 
| and the maſter covenanted to provide him with meat, drink, and 
tures, lodging, except on Sundays, during the term ; the court thought 
at (ome the point ſo clearly ſettled, that they would not ſuffer it to be 
ecuted, argued, 


So alſo, money given by pariſh officers (in the caſe of a voluntary Rex v. St. 


ney, ot binding), as the conſideration of the pauper's being taken apprentice, — 
h, or in is10t liable to the duty impoſed by the 8 Anne; for it comes within 4 Term 
her of a the exception of 9 40. as being at the publick charge of the pariſh, Rep. 196. 
ntended By 18 G. 2. c. 22. $24. if any maſter or miſtreſs neglect to 
and the pay the rates and duties within the reſpective times limited 
hich the by 8 Ann. c. 9. and 9 Ann. c. 21. they ſhall further forfeit for 
he court every neglect double the rates and duties charged. 
account; By 18 G, 2. c. 22. f 25. if any apprentice, &c, on the neglect 
maſter; Wi of his maſter or miſtreſs to pay the rates and duties, ſhall, on 
ent to the i notice to his maſter or miſtreſs, pay the ſaid rates and duties, and 
ao the penalties and forfeitures of this act, within one year after 
tioned w de fame became incurred, ſuch apprentice may, within three 
tices th months afterwards, demand back the apprentice-fee ; and if the 
more that me be not paid within three months after ſuch demand, he may 
e paid fu recover = ſame by action, and ſhall be diſcharged from his ap- 
und brenticeſhip. 
E ok 0 And by g 26. ſuch apprentice ſhall have the ſame benefit of the 


ume he ſhall have ſerved, as he could have had in caſe of any 
«ignment or turning-over to any new maſter or miſtrels, 


By 20G. 2. c. 45. 6 5. if any maſter or miſtreſs, who ſhall be- 


nice mei come liable to the double duties, ſhall pay them to the perſons 
ſter ſhould Who ought to receive them; and alſo tender the indentures to be 
H his fait lamped at any time within two years after the end of the appren- 


4 
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ticeſhip, and before any ſuit for them is commenced, the in- 
dentures ſhall be good and available in law and equity, and the 
apprentice as capable of following his trade, as if the fingle duties 
had been regularly paid. 

By $6. if any apprentice ſhall, after ſuch double duties incur. 
red, make requeſt in writing before one witneſs, to his maſter or 
miſtreſs to pay them, and ſhall, on the neglect of his maſter or 
miſtreſs to pay the ſaid double duties within three months after 
ſuch requeſt, pay the Tame at any time within two years after the 
determination of his apprenticeſhip, he may, within three months 
after ſuch payment, demand of his maſter or miſtreſs double the 
apprentice-fee; and if the ſame be not paid within three months 
after ſuch demand, he may recover the fame by action, and ſhall, 
immediately after ſuch payment, and upon fignifying by writing 
under his hand, that he deſires to be diſcharged from his appren- 
ticeſhip, be diſcharged ſrom the fame. 

; And by { 7. he ſhall have the ſame benefit of the time ſerved, 
as if he had been aſſigned or turned over. 

But by 68. if, where any proſecution ſhall be commenced 

" againſt any maſter or miſtreſs for penalties, the apprentice ſhall 
pay ſuch double duties within two years after his apprenticeſhip 
expires, the indenture ſhall be good, Oc. J 


(B) Who may ſerve, or are capable of binding 


themſelves Servants or Apprentices, 


Dalt. c. 58. ] T is ſaid, that if a married man and his wife bind themſelves 
to ſerve, they ſhall be compelled: thereto, according to their 
covenant or agreement; and that if a woman who is a ſervant 
ſhall marry, yet ſhe muſt ſerve out her time; and her huſband 
cannot take her ont of her maiter's ſervice. 
x1 Co. 89. b. It ſeems clearly agreed, that by the (a) common law, infants, ot 
Gs 379» perſons under the age of 21 ycars, cannot bind themſelves appret- 
3 Leon. 63. tices, in ſuch a manner as to entitle their maſters to an action of 
7 —_ 15. covenant, or other action, for departing their ſervice, or other 
rugs breaches of their indentures; which makes it neceſſary, according 
(4) Nor in to the uſual practice, to get ſome of their friends to be bound for 
457 rag the faithful diſcharge of their offices, according to the terms 
Bat if an agreed on. 
i:-1ant of five years of age, or other perſon v ho is not potent in corpore, be retained, and ſerve inthe be 
d anner he can, his maſter muſt pay him his wages. Bro, tit. Labour, 46. Dalt. Juſt. c. 58. 


But by the 5 liz. c. 4. 6 43. it is enacted in the words follow- 
ing: „And becauſe there hath been, and is ſome queſtion and 
* {cruple moved, whether any perſon being within the age of 
i twenty-one years, and bounden to ſerve as an apprentice, 1 
© any other place than in the ſaid city of London, ſhall be bound- 
© en, accepted, and taken as an apprentice ; for the reſolution © 


* the ſaid ſcruple and Coubt, be it enaQted by the authority of thi 


« preſcn: 
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i preſent parliament, That all and every ſuch perſon or perſons, 
« that at any time or times from henceforth ſhall be bounden by 
« indenture to ſerve as an apprentice in any art, ſcience, occupa- 
« tion or labour, according to the tenour of this eſtatute, f in 
« manner and form aforeſaid, albeit the ſame apprentice, or any 
« of them, ſhall be within the age of twenty-one years, at the 
« time of making their ſeveral indentures, ſhall be bounden to 
« ſerve for the years in their ſeveral indentures contained, as 
« amply and largely to every intent, as if the ſame apprentices - 
« were of fall age at the time of making ſuch indentures; any 
« law, Oc.“ | 

But notwithſtanding this ſtatute, it hath been held, in an action Cro. Car. 
of covenant againſt an apprentice, for departing from his maſter's A 
ſervice without licence, within the time of his apprenticeſhip ; — * 8 
where the defendant pleaded, that at the time of making the in- 404. 8. P. 
denture he was within age; and on demurrer to this plea, it was 3 * 
argued, that this indenture ſhould bind the infant, becauſe it was g Mog' 459 
for his advantage to be bound apprentice, to be inſtructed in a S. P. Brand 
trade; and it was alſo urged, that he was compellable by the 5 Eliz. aan yr 
6. 4. /-pra, to be bound out an apprentice; that although an in- s, P. —" 
fant may voluntarily bind himſelf an apprentice, and if he continue 
an apprentice for ſeven years, he may have the benefit ro uſe his 
trade; yet neither at the common law, nor by any words of the 
above-mentioned ſtatute, a covenant or obligation of an infant, for 
his apprenticeſhip, ſhall bind him ; but if he miſbehave himſelf, 
the maſter may correct him in his ſervice, or complain to a 
juſtice of peace, to have him puniſhed according to the ſtatute ; 
but no remedy lieth againſt an infant upon ſuch covenant. 

By the cuſtom of London, an infant unmarried, and above the Moor, 134. 
age of fourteen, may bind himſelf apprentice to a freeman of 2233 
Londen, by indenture with proper covenants; which covenants, Rep. 308. 


by the cuſtom of London, ſhall be as (a) binding as if he was of Palm. 36r. 
full age. 2 


a) And fur a breach an action may be brought in any other court, as welt as in the courts of the city. 
Moor, 136. 


(Although an infant cannot bind himſelf apprentice fo as to en- St. Nicholas 
title his maſter to an action of coyenant for breach of any of the 324 5 Fe- 
clauſes in the indenture, yet it ſhould ſeem (but the point has ſwich, 5 
never been directly determined, ) that if in fact he does bind him- 7266. Burr. 


ſelf, he is not afterwards at liberty to avoid a contract ſo notori- — 92. 
oully for his benefit. 


Ca. temp. 


Hard, 323. S. C. Rex v. Evered, Cald. 26. Rex v. Hindringbam, 6 Term Rep. 557. Alkcrett v. 
Bertles, id. 6 52. 


It has been determined, that an indenture of apprenticeſhip to Rex v. pe- 


an infant is not void, but only voidable.] Dartmouth, 4 Term Rep. . 
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(C) Of the. Juriſdiction of Juſtices of Peace in 
binding out Apprentices, in obliging Maſters to 
provide for them, in compelling them to refund 
the Money had with them, and in diſcharging 
Apprentices from their Maſters. 


THE juriſdiction of juſtices of the peace herein depends on 
divers acts of parliament, particularly on the 5 Eliz. c. 4. the 
moſt material clauſe of which, as to this purpoſe, is g 35. which is 
as followeth : That if any perſon ſhall be required by any houſe- 
holder, having and uſing half a plough-land, at the leaſt, in 


c tillage, to be an apprentice, and to ſerve in huſbandry, or in 


« any other kind of art, myſtery, or ſcience, before expreſſed, and 
« ſhall refuſe ſo to do; that then, upon complaint of ſuch houſe- 
& keeper, made to one juſtice of the peace of the county where 
« the ſaid refuſal is, or ſhall be made, or of {ſuch houſeholder in- 
habiting in any city, town corporate, or market-town, to the 
« mayor, bailiffs, or head officer of the ſaid city, town corporate, 
«© or market-town, if any ſuch refuſal ſhall be there, they ſhall 
have full power and authority, by virtue hereof, to ſend for the 
« ſame'perſon ſo refuſing ; and if the juſtice, or the ſaid mayor 
& gr head officer, ſhall think the ſaid perſon meet and convenient 
« to ſerve as an apprentice in that art, labour, ſcience, or myſtery, 
« wherein he ſhall be ſo then required to ſerve, that then the ſaid 
c juſtice, or the ſaid mayor, or head officer, ſhall have power and 
« authority, by virtue hereof, if the {aid perſon refuſe to be bound 
« as an apprentice, to commit him unto ward, there to remain 
until he be contented, and will be bounden to ſerve as an ap- 
«« prentice ſhould ſerve, according to the true intent and meaning 
of this preſent act; and if any ſuch maſter ſhall miſuſe or evi 
c entreat his apprentice, or the {aid apprentice ſhall have any juſt 
« cauſe to complain, or the apprentice do not his duty to his 
« maſter; then the ſaid matter, or apprentice, being grieved, and 
« having cauſe to complain, ſhall repair unto one juſtice of peace 
«*« within the ſaid county, or to the mayor, or other head officer ol 
© the ſaid city, town corporate, market-town, or other place, 
«« where the ſaid maſter dwelleth, who ſhall, by his wiſdom and 
« diſcretion, take ſuch order and direction between the faid 
«« maſter and his apprentice, as the equity of the cauſe ſhall require; 
c and if for want of good conformity in the maſter, the ſaid juſtice 
« of peace, or the ſaid mayor or head officer, cannot compound 
6 — agree the matter between him and his apprentice, then the 
&« ſaid juſtice, or the ſaid mayor, or other head officer, ſhall take 
« bond of the ſaid maſter to appear at the next ſeſſions then to be 
“ holden in the ſaid county, or within the ſaid city, town corps 
rate, or market-town, if the ſaid maſter dwell within wy ſuch; 
* and upon his appearance, and hearing of the matter, before the 
« ſaid juſtices, or the ſaid mayor, or other head officer, if it be 

6 thought 


ap 
un | 
canr 
ther 


2 o wy 


Maſter and Servant. 5065 
« thought meet unto them to diſcharge the ſaid apprentice of his. 
i « apprenticehood, that then the ſaid juſtices, or Bur of them at 
in « the leaſt, whereof one of them to be of the guorum, or the ſaid 
to « mayor, or other head officer, with the conſent of three other of 
nd « his brethren, or men of beſt reputation within the ſaid City, 
town corporate, or, market-town, ſhall have power, by authority 
ng « hereof, in writing under their hands and ſeals, to pronounce 


« and declare that they have diſcharged the ſaid apprentice of his, 
« apprenticehood, and the cauſe thereof; and the ſaid writing, 


on « ſo being made and enrolled by the clerk of the peace, or town- 
the « clerk, amongſt the records that he keepeth, ihall be a ſufficient, 
h is « diſcharge for the ſaid apprentice againſt his maſter, his execu- 
uſe- « tors and adminiſtrators z the indenture of the ſaid apprentice- 
„ in hood, or any law. or cuſtom to the contrary notwithſtanding ;. 
rin « and if the default ſhall be found to be in the apprentice, then 
and the ſaid juſtices, or the ſaid mayor, or other head officer, with 
uſe- « the aſſiſtance aforeſaid, ſhall cauſe ſuch due correction and 
here « puniſhment to be miniſtered unto him, as by their wiſdom and 
r in- « diſcretion ſhall be thought meet. | 
the « Provided, That no perſon ſhall by force or colour of this 
rate, « ſtatute be bounden to enter into any apprenticeſhip, other than 
hall « ſuch as be under the age of twenty-one years.“ 
x the (By $ 47. juſtices are authorized to grant warrants to apprehend An appren- 
nayor apprentices or ſervants, who ſhall abſcond from ſervice, and to nun 
ment impriſon them, until they demean themſelves properly. der this act 
ſtery, cannot object, in his defence, that he had been bound contrary to the directions of the act, and had 
e ſaid therefore run away to avoid the indentures. Rex v. Evered, Cald. 26. 
r and By 20 G. 2. c. 19. $3. © any two juſtices where the maſter 
ound „ dwells, may, upon complaint of any pariſh apprentice, or of 
emam any other apprentice upon whoſe binding no larger a ſum than 
an ap- « hve pounds was paid, ſummon ſuch maſter and examine the 
ani « caſe, and upon proof on oath of the fact alleged, may, whether 
or 1 the maſter be preſent ox not, if the ſervice of the ſummons be 
WM 


| proved, diſcharge ſuch apprentice by a certificate under their 
to his * hands and ſeals. And by 5g 4. the two juſtices, upon complaint 


d, and by the maſter on oath, may examine the ſame, and commit the 

Log * apprentice to the houſe of correction to hard labour for any 

. 55 * time not exceeding a calendar month (a), or may diſcharge n 
ce, 5 o bree 

* 5 * ſuch apprentice as aforeſaid.” By g 5. “ Perſons grieved may a 5 


* appeal to the next general quarter ſeſſions, where the matter 32 Geo. 3. 
* thall be finally determined, and ſuch coſts paid to the appellant « 57. $ 13+ 
* or reſpondent as the ſeſhons ſhall think reaſonable, not exceed- 
ing forty ſhillings.” 
By 6 G. 3. c. 2 5. „If any apprentice, except ſuch with whom 
* the ſum of ten pounds was paid, ſhall abſent himſelf during 
* the term, he ſhall ſerve for ſo long a time as he ſhall abſent 
* himſelf over and beyond the term of his apprenticeſhip, unleſs 
* he ſhall make ſatisfaction to his maſter for the loſs he ſhall have 
* ſuſtained by his abſence ; and if he refuſe ſo to do, one jultice, 
gen complaint of the .maſter, may apprehend ſuch apprentice, 
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Maſter and Servant; 


& and on hearing the complaint, determine the ſatisfaction that 
“ ſhall be made; and if the apprentice do not conform to ſuch 
« determination, the juſtice may commit him to the houſe of cor- 
« reCtion for any time not exceeding three months.” By 53. 
t the application of the maſter to compel ſatisfaction for abſence 
« as aforeſaid, muſt be made within ſeven years next after the 
« expiration of the term of apprenticeſhip.” And by { 5. © the 
« party grieved may appeal to the next general quarter ſeſſions, 
« on giving fix days notice of his intention to bring ſuch appeal, 
tc and of the cauſe and motive thereof, to ſuch juſtice, and enter- 
cc ing into a recognizance within three days after ſuch notice, to 
« try ſuch appeal; and the ſeſſions ſhall finally determine the 
« ſame, and award coſts,” But by $6. “ neither the ſtannaries, 
4c nor the juriſdiction of the chamberlain, nor any other court 
« within the city, ſhall be affected by this a.” ] 
Skin. 18. Ihe juſtices of peace may diſcharge an apprentice not (a) only 
[x7 a 3 the default of the maſter, but alſo on his own (5) default; but it 
: Salk. 471. hath been holden, that their juriſdiction herein extends only to ſuch 
pl. 4. apprentices as were bound to trades within the ſtatute of 5 Eli. (e), 
92 — N and were compelled by them to ſerve; for that in ſuch caſe it is but 
charge need łeaſonable that the contracts, which were made by their authority, 
_ de _ ſhould be diſſolved by the ſame power, but that they cannot dil 
fore if they Charge any voluntary agreements made between the parties. 


order that the ſervant ſhall be diſcharged from his maſter, they need not diſcharge the maiter from his 
covenants ; for when the ſervant is diſchaiged, the other is no longer maſter. 5 Mod. 139. 2 Salk, 
471. pl. 4. (5) A perſon, after three years ſervice, plainly appeaiing to be a natural idiot, diſcharged, 
und order affirmed. Skin. 11:. — That by the cuſtom of London, a freeman may turn away his 
apprentice for gaming. 2 Vern. 291,—— But if an apprentice marries without the privity of his 
matter, yet that will not juſtify his turning him away, but be muſt take his remedy on his covenant, 
2 Vern. 492. [Nor can he fend him away on account of his being ſtck, or ſo lame as to be unable 
to work, or baving the king's evil to ſuch a degree as to be deemed incurable. Rex v. Hales-Owen, 
x Str. gg. Neither can the ſeſſions diſcharge an apprentice on general allegations of unkind uſage by the 
maſter, and the declaration of the maſter that he will not take bis apprentice again; for by 5 Eliz. c. 4 
& 35. the particular cauſe of the diſcharge muſt be Rated in the order. Rex v. Davis, 2 Str. 704+ Rex 
v. Heaſeman, Ca. temp. Hardw, 101. 2 Str. 1014. S. C. But a neglect on the part of the maſter to 
inſtruct his apprentice in the myſteries of that trade he was bound to learn, is a ſufficient cauſe of dif- 
charge. Rex v. Amies, 1 Conſt's Bott s P. L. 515. pl. 931, (c) But the contrary is now ſettled, Rex 
v. Amies, abi ſufra. Rex v. Collinzburne, 1 Str. 663. ] 


Carth. 366. Therefore, where an order of ſeſſions was made to diſcharge a 
284 _—_ ſurgeon's apprentice from his maſter, for not inſtructing him in 
pl. 4. Cafe the art of ſurgery; but the maſter being a mountebank kept the 
of Set. & apprentice for a tumbler on the ſtage ; the order was quaſhed for 
f. 29. want of juriſdiction in the juſtices, becauſe a ſurgeon is not ons 
The King Of the trades mentioned in the 5 Eliz. c. 4. and, there, it was held, 
v. Gatzly. that the juſtices have power only over ſuch apprentices who are 
bound to the trades therein named, and not over apprentices to 
other trades. 


Saund. 314. And yet it hath been reſolved, that the juſtices may not only 


Hawkeſ\- 


diſcharge a merchant's apprentice, (which has been agreed not to 


worth and . ae 4 
Hillarys, be a trade within the ſtatute 5 Eliz. c. 4.) but alſo oblige the 
Sal. 67. maſter to refund part of the money which he had with him. 


pl. 3. Skin. 
108. pl. 7. . 
te) Where founded on (d) great reaſon, though not expreſsly mentioned in che 


And this doctrine of refunding ſeems to be now eſtabliſhed, 2 
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Maſter and Servant, 567 


at ; for the juſtices being authorized to diſcharge according to a court of 
their diſcretions, when the end of tlie apprenticeſhip cannot be gut will 


3 2 . * .* 0 bli 
attained with one perſon, it is but juſtice the maſter ſhould return a 


part of the money he has received with his apprentice, to place refund. 
him out with a new maſter. . , 
Vern. 46. pl. 2. Vern. 64. pl. 57. 492+ Atk. Rep. 149. pl. 39, 


It hath been held, that an order on the maſter to return money The King 
is good, though it is not averred that he had any with the appren- * Amics, 


| | . 
tice, for the order being to return money, is as neceſſary a proof of K. Nast. 


the receipt of it, as if it had been expreſsly alleged. And in this 296. 8. C. 
caſe the court ſeemed to be of opinion, that though the juſtices _ Caf, 
had juriſdiction as to diſcharging and obliging the maſter to re- x 


; pl. 170. S. C. 
fund, as well in other trades as thoſe mentioned in the ſtatute; 1 Conſts 


that they are not obliged in their orders to ſet forth all _— — 
the ſteps they take in their proceedings, there being nothing in the 5. C 


act which makes it neceſſary, and that there was a known and 2 Kel. 128. 
eſtabliſhed diſtinction between orders and convictions. 8 got 
in Rex v. Vandeleer, 1 Str. 69., juſtices cannot order monies to be returned on diſcharge of an ap- 
preatice. ] t 


It hath formerly been held, that the ſeſſions cannot make an Sand. 216. 


original order of diſcharge ; but that, according to the ſtatute, the 32 2 
parties ought ſirſt to apply themſelves to a juſtice of peace; and if pls. 


he cannot compound the matter, then he is to bind the maſter to 5 Mod. 138. 


appear at the next ſeſſions. But it hath been ruled of (a) late, and 3 8 


{ems now eſtabliſhed, that an order on an original application is of the King 
good, and that the previous application to one juſtice is only - _ 
ST * | Trin. 7 G.: 
dilcretionary. . 2 Varnard. : 
K. B. 244. 279. 2 Kel. 128. pl. 104. 296. Rex v. Gill, 1 Str. 143. Rex v. Davies, id. 704. 


It the maſter, being bound to anſwer at the ſeſſions, does not Salk. 67, 
2ppzar, it is a forſeiture of his recognizance; but yet at the ſame 5 b. 
une the (5) juſtices may proceed to make an order againſt him. though the 
Farnte fays the diſcharge muſt be made on the appearance of the maſter, yet it muſt have a reaſonable 
c nftruction, ſo as not to permit the maſter to take advantage of his own obitinacy. 2 Salk. 490s 
+ 53- (But the maſter muſt be ſummoned. Watkins v. Edwards, 1 Mod, 86. And it muſt ap- 
on the face of the order, that the maſter. either appea ed, or was ſummoned. Reg. v. Rutter, 
1 Coult's Bott's b. L. 513. pl. 723. Rex v. Gill, 1 Str. 143. But it is ſaid, chat although there muſt 
v2 lummons, it need not be ſet forth in the order; nor need the order ſtale, that the maſter was heard; 
fir that ſummons and default is equal to appearance, Rex v. Amies, 1 Conit's Bott's P. L. 515. pl. 
. But gu, of this opinion, for the ſtatute expreſsly requires appearance, and Lord Hardwicke 
quifhed an order, becauſe it did not appear on the face of it, that the maſter had appeared or made de- 
laut, Rex v. Healeman, Ca. temp | ardw. 101. 


The order of diſcharge muſt be under the hands and ſeals of the Sand. 316. 
four jultices, according to the expreſs appointment of the ſtatute 3 _— Sf 
but it is (e) ſaid, that in a certiorari to remove the order, it is ſuf- (ej 2 Salk. 
cient in the return to take notice of the order ſo made, for it is 470. pl. a. 
not neceſlary to certify the diſcharge itſe!f. | 

The order muſt ſtate the reaſon of the judgment, for the Rex v. 


Catute requires the ſeſſions to expreſs the cauſe of the diſcharge, Creme 


2», temp. 
Hardw. 101, 


004 It 
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Rex v. 


Baller and Servant. 


It muſt alſo be enrolled among the records of the ſeſſions. 


Hales-Owen, 1 Str. 99. 


Rex v. Col- 
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lingburne, 
1 Str. 663. 


[{@) Butby 
18 Geo. 3. 
c. 4. the 
apprentice. 
hip of a 
male child 
Put out pur- 
ſuant to the 
43 Eliz. 
ſhall be for 
no longer 
term than 


The ſeſſions of the place where the parties live have juriſdiction 
on this ſubject; and therefore, where A. was bound and enrolled 
apprentice to a freeman in London, but lived with his maſter in the 
county of Middleſex, it was holden, that the ſeſſions of the county 
have a concurrent juriſdiction with the ſeſſions of the city, and 
may diſcharge the apprentice in Middleſex for cauſes ariling in 
London.] 

By the 43 Eliz. c. 2. G5. it is enacted, „ That it ſhall be law- 
& ful for the churchwardens and overſeers of the poor, or the 
“greater part of them, by the aſſent of any two juſtices of the 
t peace, to bind poor children apprentices, where they ſhall ſee 
* convenient, till ſuch man- child ſhall come to the age of twenty- 
« four years, (a) and fuch woman-child to the age of twenty-one 
ec years, or the time of her marriage; the ſame to be as effeCtual 
te to all purpoſes, as if ſuch child were of full age, and by indent» 
« ure of covenant bound him or herſelf.” 


till ſuch child ſhall come to the age of twenty-one years. 


[By 20G. 3. 
c. 36. the 
ſame provi- 
ſions are en- 
acted with 
reſpect to 
poor perſons 
put out ap- 
prentices in 
any particu- 
lar diſtrict 
of England 
by virtue of 
any private 
act of par- 
liament for 
the regulat. 
ing and or- 
dering ot the 
paar. ] 


By the 1 Fac. c. 25. $23. 21 Fac. c. 28. 3 Car. c. 4. G 22. 
this laſt- mentioned act is continued, with this further addition, 
cc That all perſons, to whom the overſcers of the poor ſhall, accord- 
« ing to this act, bind any children apprentices, may take and re- 
« ceive and keep them as apprentices z any former ſtatute to the 
« contrary notwithſtanding.” 

By the 8 9 V. 3. c. 30. reciting, That whereas by an act 
made in the 43 Eliz. c. 2. 45. it is, among other things, enacted, 
That it ſhall be lawful for the churchwardens and overſeers of the 
poor of any pariſh, or the greater part of them, by the aſſent of 
two juſtices of the peace, whereof one to be of the quorum, to bind 
poor children apprentices where they ſhall ſee convenient; but 
there being doubts, whether the perſons, to whom ſuch children 
are to be bound, are compellable to reccive ſuch children as ap- 
prentices, that law hath failed of its due execution; therefore it is 
enacted and declared, That where any poor children ſhall be 
appointed to be bound apprentices purſuant to the ſaid act, the 
c perſon or perſons, to whom they are ſo appointed to be bound, 
« ſhall receive and provide for them, according to the indenture 
« ſigned and confirmed by the two juſtices of the peace, and alſo 
« execute the other part of the ſaid indentures; and if he or ſhe 
% ſhall refuſe ſo to do, oath being thereof made by one of the 
„ churchwardens or overſcers of the poor, before any two of the 
« juſtices of the peace for that county, liberty, or riding, he or ſhe 
« ſhall for every ſuch offence forfeit the ſum of 100. to be levied 


« by diſtreſs ; the ſame to be applied to the uſe of the poor of 


<« that pariſh or place where ſuch offence was committed; ſaving 
« always to the perſon to whom any poor child ſhall be appointed 
« to be bound an apprentice, as aforeſaid, if he or ſhe ſhal} thin 


« themſclves aggrieved thereby, his or her appeal to the hex: 
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| general 


Maſter and Servant. 
general or quarter-ſeſſions of the peace for that county or riding, 
« whoſe order ſhall therein be final, and conclude all parties.” 

In the conſtruction of theſe ſtatutes the following opinions have 
been. holden : Os | 

That by the 5 £1iz. c. 4. the juſtices of peace may bind a poor T. Raym, 
perlon to huſbandry againſt the conſent of his maſter; but that 05; 77. 
neither by that ſtatute, nor the ſtatute 43 Eliz. c. 2. which em- bar. 
powers the churchwardens, S, to raiſe a ſtock of money, by Vent. 325. 
way of aſſeſſment on the pariſh, for that purpoſe, they could im- 5: + cum. 


569 


a | . , 1 

pole an apprentice on a tradeſman againſt his conſent, but muſt Fairfax, 

aſſeſe and raiſe money to bind him out. Carth. 94. 
Comb. 165. 


5. C. 3 Mod. 269. 8. CO. Show. 76. S. C. reſolved by three judges againſt Holt. Although the 
ſeyeral reporters, who have given us the hiſtory of the caſe of the King v. Fairfax, afſign different rea- 
ſon» ſor the judgment of the court in that particular caſe, yet they all agree, that the three judges, 
extra Hon, © J. were of opinion, that the fat. 43 Eliz. having empowered the churchwardens and 
overſecr5, with the aſſent of two juſtices, to bind pariſh apprentices where they ſhould ſee convenient 
the gde for that purpoſe was compulſory on the maſter. ] 9 


That though by the ſtatute 8 0 9 V. 3. c. 30. the maſter is 2 Salk. 491 
bound under the penalty of 10 J. to keep an apprentice bound to Pl 57: 
Lim purſuant to the ſtatute 43 Eliz. c. 2. yet, if two juſtices bind — 
poor girl to a merchant, and he appeals to the ſeſſions, where v. Saltern, 
due order is reverſed, it being thought unfit to compel a merchant Fast. 24 G. 
o take an apprentice, the court of King's Bench, on removing P. L. — 
he order before them, may confirm the order of ſeſſions, (as they pl. 791. 
{id in this caſe); for the ſtatute having given an appeal to the 8 . 
{cſons, they are made thereby proper judges, whether the perſon 
ve a proper perſon to impoſe an apprentice on or not. 

The churchwardens and overſeers need not aver, that the Comb. 289. 
parents were not able to maintain the child, for they have a diſ- . Holt, 
cretionary power, by the ſtatute, of determining that. woe. 

anch as the juſtices of peace have a power of impoſing an ap- 6 Mod. 163. 
prentice on a maſter, in conſequence thereof, an indictment hes _ 325. 
for diſobedience to their orders, either in not receiving, or receiv- y, 8 
ng and after turning off, or not providing for ſuch apprentice; [But the 
for though an act of parliament preſcribes an eaſier way of pro- !*=cnt 


* o it ſta 
cecding by complaint, yet that does not exclude the remedy by that mw 


indictment, binding or 


appointment 
was a binding or appointment within the 43 Eliz. c. 2. Rex v. Trevilian, 2 Str. 1268. 


It is ſaid to have been the opinion of all the judges, that a 1 Conft's 


pariſn apprentice may be put to a clergyman. — 
So, a female pariſh apprentice bound to a day-labourer to learn Rex v. St. 
the art and myſtery of a houſewife, has been holden good. 1 


1 Conſt's Bott's P. L. 549. pl. 787. 
A perſon occupying land in a pariſh (a), but living out of it, is Rex v. 
compellable to receive a pariſh apprentice, And a cuſtom; to ©? | 
ind only to occupiers of a particular deſcription is not good cy. Rex z. 


"a 107, Rex v. 
33 in Nottingham, 2 Term Rep. 726. Rex v. Saltern, 1 Con{t's Bott's P. L. 555. pl. 791. 


*) 1t is ſaid, generally, that the binding of pariſh apprentices may be to a perſon reſiding in another 
In 


fi, Rex v. St, Margaret's, Lincoln, 1 Conſt's Bott's P. L. 349. 
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Malter and Servant. 


Rea v. Tun · In binding apprentices under 20 G. 3. c. 36. it is not neceff; 

_ that the er ſhould actually reſide within the pariſh : if he be 

vg an occupier there, it is ſufficient ; for inhabitant and occupier are 
for this purpoſe ſynonymous. 

Rex v. Gil- It is ſaid, that an order of apprenticeſhip need not ſtate the 


— 38 trade to which the pauper is intended to be bound. 


Rex v. Wag · But the juſtices cannot order, nor can the indentures covenant 
Raftc, Foley, that the maſter, at the end of the term, ſhall give his apprentice 
* two ſuits of clothes, one ſor holidays, and the other for working 

days; for this ſounds like wager, and they can only order main. 
tenance; and not even that after the term is ended. 

8 A pariſh apprentice may be bound for a ſhorter, but not for x 

Chalbury, longer time than the ſtatutes require; and if the indenture (a) be 

3Conlts not for any certain time, it is not therefore bad; for with reſpett 

543-pl-779. to the time, the ſtatute is only directory. 

(a) Rex. v. Woolſtanton, id. pl. 780. | 

Rex v. St. 80, an indenture binding a poor girl an apprentice is not void 


Petroxz for want of the alternative, © or till married.” 
Burr. Sett. , 


Cz. 249- : 3 | i 

1d. ibid. And neither a pariſh indenture, nor a common indenture, 
though voidable, can be avoided but by the parties to it, 

Rex v. Ham- Pariſh indentures muſt be aſſented to by two juſtices in the pre- 

all Red. ſence of each other; for if it be done by them ſeparately, the in- 

ware, 3 Term . , 

Rep. 380. denture is void. 

Rex v. Fleet, It is not neceſſary to the validity of the indentures of a pariſh 

Cald. 31. apprentice, that the maſter ſhould ſign the counterpart. But after 

2 Conit's th 

Bows P. L. the maſter has ſigned the counterpart, he cannot appeal to tat 

547. pl 482. ſeſſions (5). | 

(5) Rex v. Saltern, 1 Conſt's Bott's P. L. 555. pl. 791. 

Rex v. st. Nor is it neceſſary to their validity, that the apprentice ſhoull 


Nicholas, in ſign the deed. 
Notting- 


ham, 2 Term Rep. 726. 
Rex v. An infant pariſh apprentice and his maſter cannot by them- 
Langham, ſelves, without the aſſent of the parith officers, vacate the indent- 
— ures. Secizs, after the apprentice has attained twenty-one yeal 
Harburton, of age (c). 
1 Conſt's Bott's P. L. 558. pl. 792. 
By 32G. 3. c. 57. $11. „ in every caſe where a pariſh ap- 
c prentice ſhall be diſcharged under the 20 G. 2. c. 19. the tw 
“ juſtices ſhall order the maſter or miſtreſs to deliver up the ap- 
ce prentice's clothes, and to pay a ſum not exceeding ten pounds w 
cc the pariſh officers, for the purpoſe of placing ſuch apprentice 
« out again. And the two juſtices may compel the pariſh 
cc officers to enter into a recognizance to proſecute the maſter 
« or miſtreſs of any ſuch parilh apprentice for ill-treæatment 0l 
« the apprentice.” 
By 5 12. © the juſtices may order any maſter convicted und 
4 20G. 2. c. 19. when liable to take a pariſh apprentice, to paY® 
« the pariſh officers a ſum not exceeding ten pounds, nor ty 


os 


Maſter and Servant, 


effary „than five pounds, for the binding out ſuch poor child. 
he be « But ſuch maſter may appeal to the quarter ſeſſions, on giv- 


er are « ing notice, Wc.” | 
By 68. © if any maſter or miſtreſs become inſolvent, two juſ- 
te the « tices, where ſuch maſter or miſtreſs live, may, on the application 


« of ſuch maſter or miſtreſs, diſcharge any ſuch apprentice from 
« the indentures, if upon inquiry they find the allegation of in- 


venant « ſolvency to be true.” But by 59. this ſhall not extend to 
_ « any indenture under the 43 Elz. c. 2. where a larger ſum than 
„ my « five pounds ſhall have been given.“ 
Main- 
t for 2 | . . . 
(a)be D) Of the Neceſſity of ſerving an Apprenticeſhip, 
relped as a Qualification to follow a Trade within the 
5 Eliz. c. 4. 
ot void : | 
AT common law, every perſon might follow what lawful trade 
* he pleaſed 3 which being inconvenient in many inſtances, and 
enture, 2 detriment to the publick, in permitting perſons to exerciſe trades 


in which they had little or no {kill or experience; to prevent this 
miſchief, and the better to train up and enure perſons to labour 
and induſtry from their youth, and thereby make them more ſxil- 
ſul and expert, 

It is enacted by the (a) 5 Eliz. c. 4. f 31. * That it ſhall not 
be lawful to any perſon or perſons, other than ſuch as now do 
* lawfully uſe or exerciſe any art, myſtery, or manual occupation, 
to ſet up, occupy, uſe or exerciſe any craft, myſtery, or occu- 
* pation, now uſed or occupied within the realm of England or 
ales, except he ſhall have been brought up therein ſeven 
* years, at the leaſt, as an apprentice, in manner and form above- 
aich; nor to ſet any perſon on work in ſuch myſtery, art, or oc- 
* cupation, being not a workman at this day, 1 he ſhall have 

e 


y them- been apprentice, as is aforeſaid ; or elſe having ſerved as an ap- 
e indent- * prentice, as is aforeſaid, ſhall or will become a journeyman, or 
one years “ lured by the year; upon pain, that every perſon willingly of- 
| * fending, or doing the contrary, ſhall forfeit and loſe for every 
; default forty ſhillings for every month.” 
ariſh ap £0005 to ſale ill wrought ; for by ſuch means be will never ſell more; per Dolben, Juſtice, 
the tuo * fat. 8 Ann. 9. § 39. 
p the ap- | a | 
poundsto But by the 15 Car. 2. c. 15. hemp-workers of all kinds, net- 
pprentice makers, and makers of tapeſtry hangings, may ſet up without 
hne pariſh laving ſerved ſeven years, 2 '- 
he malter By 24 C. 3. /. 2. c. 6. F 1. 4. all officers, mariners, and ſol- 
atment 0 ers, who have been iu the land or ſea ſervice, or in the marines, 


or in the militia, or any corps of fencibles, fince the ſecond year 


ted undet of his majeſty's reign, and have not deſerted, their wives and 
to pa ib 3 may exerciſe ſuch trades as they are apt for, in any town 
Þ ace, . ” 


: lets 
, nor 


« than | By 


571 


N Co. TJ. 
2 Bulſ. 19Ts 
Skin. 133. 
Sand. 312. 


(a) It is ſaĩd, 
that no en- 
coutagement 
was ever 
given to pro- 
ſec utions 
upon this 
ſtatute, and 
that it would 
be for the 
common 
good, if it 
was repeal» 

; for no 
greater pu- 
niſhment can 
be to the 
ſeller than 
to expoſe 
3 Mod. 317. 
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$72 Walter and Servant. 
| By 26 G. 3. c. 107. $131. every perſon having ſerved in th Kill 


militia, when drawn out into actual ſervice, being a married man, this 

may exerciſe any trade in any town or place. deb 

By 6& 7 IW. z. c. 17. an apprentice difcovering two offender; frui 

guilty of coining, ſo as they be convicted, ſhall be deemed a free. 3 

man, and may exerciſe his trade, as if he had ſerved out his 316. 

time. I 

And by the 17 G. 3. c. 33. it ſhall be lawful for any perfon "I 

carrying on or uſing the trade of a dyer within the counties of 3 

Middleſex, Eſſex, Surry, and Kent, to employ journeymen who "A 

have not ſerved an apprenticeſhip to the trade, without incurring j , 

any penalty. | | ry 

The like liberty is given to hatters generally by the 1) C. 3. 71 

c. 55. $5. and to woolcombers by 35 G. 3. c. 124.) 0 

In the conſtruction of the ſtatute of the 5 Eliz. c. 4. it will be felln 

neceſſary to conſider, 51 

per 1 

1. What ſhall be ſaid ſuch a Trade as a Perſon is prohibited to trade 

follow. - whet 

te t 

2 Salk. 611. Herein we muſt obſerve, that it hath been ruled, that there ar a jr 

pl. 3: Raum. many trades within the general words and equity of the act, be- 80 

1:88 * © fides thoſe which are particularly enumerated therein; yet it ſeems Not a 

Ld. Raym. agreed, and hath frequently been (a) adjudged, that in every in- ct f. 

*. 2Ld. diftment, Sc. it mult be alleged, that it was a trade at the tine WW cf m. 

ay m. 1410. f | IP 

te) Palm, Of making the ſtatute ; for the words thereof are, any craft, my/ Wi with; 

528, ry, or occupation now uſed, & c.; from whence it ſeems to follow, the tr 

1 . a new manufacture, which to all other purpoſes may be Bu 

judged. called a trade, is yet not a trade within this ſtatute. folloy 

2 Salk. 6x1. pl. 3. Ld. Raym. 543. 2 Ld. Raym. 1188, 1189. So, for not averring, that the know 
trade of a tyler was an art or myſtery uſed in England at the time of the making the ſtatute, though the up 

ſtatute expreſsly mentions it. 4 Mod. 145-6. But Comb. 288. contra. TP 

8 Co. 130.  Alfo, it ſeems agreed, that the act only extends to ſuch trades (It 

8 as imply myſtery and craft, and require {kill and experience; an ge 

(5) But they that therefore (5) merchants, huſbandmen, gardeners, Cc. are na . - 

are expreſsly within the ſtatute 3 and on this foundation it hath been held, that BW uaſhe 

A le) a hemp-dreſſer is not within the ſtatute, as not requiring much WW rte 

(0 Cro. 4 learning or ſkill, and being what every huſbandman uſes for Ace 

Car. 409. his neceſſary occaſions. mentic 

8 ; a ſuble 

(d) 2 Bulſ. It is faid in (d) 2 Bul/. to have been adjudged, that an upholſterer de de 

* is not a trade within the ſtatute, as not requiring (e) kill; but ened 

: Salk. 611, this hath been contradicted by a later (/) reſolution, wherein ts . 

pi. 3. S. C. ſaid to have been reſolved, that a (g) barber and taylor were trade commi 

nd denied within the ſtatute. held, + 

(% But ſee Roll. Rep. 10. (F) I Lev. 243. Sid. 367. pl. 4. 2 Keb. Rep. 366. pl. 19. Vent: 1 able 

2 Salk. 611. pl. 3. Ld. Raym. 514. (g) Lev. Rep. 87. 243. 2 Lev, Rep. 206. Sid. 367. fl 1 

Ventr. 326. Keb. Rep. 411. pl. 11 5. ic. 422. ple 143» | my 


2 Bulf. 199, Alfo, it is ſaid in 2 Bulſi that a pippin-monger is not within the 


25 8 ſtatute, becauſe there is no myſtery in buying apples, and —_ 
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kill is in ſo laying his apples as to keep them from rotting : but LA. Raym. 
this likewiſe hath been doubted in a late (a) caſe, where it was 814. 


373 


4 
2 Salk. 611, 
pl. 2. 
(a) 2 Lev. 


206, 
vent. 326. 346. 2 Salk 611. pl. 2. S. C. cited, and ſaid not to be refolved. (5) 3 Keb. Rep. 


- 


$16. pl. 38. 


lt is clearly agreed, that the following the common trade of a 11 Co. 54. a. 
brewer, baker, or cook, is within the ſtatute, as unſkilfulneſs Cro. Car. 
herein may be very prejudicial to the lives and health of his ma- {47 886. 
jelty's ſubjects; but it is at the ſame time agreed, that the Hob. 183. 
exerciſing of any of theſe trades in a man's own houſe or fa- 211. 

. a a , . e Co. 129, 
mily, or in a private perſon's houſe, is not within the reſtraint pam. 542. 
of the ſtatute. Lit. Rep. 251. Bridgm. 141. 


On motion to quaſh an indictment for uſing the trade of a 2 Salk. 611. 
fellmonger, it was urged, that this was a buſineſs which required 
no ſkill, for that it was only to pull the wool from the ſkin ; but 
er Halt, Chief Juſtice, if in the indictment it be averred to be a 
trade at the time of making the ſtatute, we will not quaſh it; for 
whether it was a trade then or no, or whether any {kill be requi- 
hte to the exerciſe of it, is a matter of fact proper for the trial of 
a jury. 

5 the court refuſed to quaſh an indictment for uſing the trade Salk. 611. 
of a ſcamſtreſs, not having ſerved as apprentice; becauſe it was Pl K. 
let forth. in the indictment to be a trade in England at the time _ * 
a making the act; ſo that if this trade of a ſeamſtreſs be not 
within the act, the defendant will have the advantage of it on 
the trial, 

But it is ſaid, that the court had quaſhed an indictment for 2 Salk. 6rr. 
tollowing the trade of a merchant-taylor, becauſe they did not f 3- The 


debated, whether the uſing of the trade of a coſtermonger or (5) 
{ruiterer be within the ſtatute ; but there is no reſolution. 


: King v. 

mow what was meant by it, and it ſeemed to them nonſenſe and 3 

unintelligible. 5 < Rem. 11085 
A coach-maker is within this ſtatute. Vent. 346. 


It hath been objected, that the uſing of a trade in a country 1 Mod. 26. 
age, is not within the ſtatute ;z and in the caſe of Rex v. Lang- . > 
H. 6 G. 2, Mr. J. Page ſaid, he had known indictments nn 
quaſhed upon ſuch exception. It is ſaid however (c) by a very () Bull. 
reipeftable author, that he doth not apprehend it would be now N. P. 192. 
alewed; for, in ſuch caſe, at the ſittings at Weſtminſter it was 
mentioned, but Lord Ch. J. Lee made flight of the objection. In 
a ſubſequent caſe (d), on motion to quaſh an information againſt (4) Ball v. 
tte defendant for exerciſing the trade of a baker without having 4 _ 
ſerved an apprenticeſhip at the pariſh of S. in Kent, one objection * 
as, that it did not appear on the record that the offence was 
committed in a city, borough, or market-town z but the court 
held, that neither the enacting part of the ſtatute, nor the pre- 

Mble, gave any foundation for this objection, and that the 

Wence was clearly well laid; though they ſaid, if it came out in 

ndence, that the defendant followed the buſineſs only in a ſmall 

ge, it had been the common practice to find for him.) 
| | 2. What 
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2. What Manner of following or exerciſing a Trade ſhall be ſaid 
within the Statute. 


$1 Co. £4. It ſeems agreed, that the following a trade within this ſtatute, 
Hob. 183. muſt be ſuch whereby the party gets his livelihood; and that there. 
fore the uſing of a trade of a brewer, baker, cook, taylor, &#,, in 
one's own houſe, or in the private family of another, without any 
reward, is not within the ſtatute. 
Carth. 162. But in an action for uſing the trade of a clothier, not haying 
— KR oro. been apprentice to that trade; where by ſpecial verdict it wa 
4 Mod. 313. found that A. was a Turkey merchant, and exported great quantities 
Hobsguitzam of Engliſh cloth into the Levant ; and for this purpoſe only he hired 
IG ſeveral cloth-workers, who had been all apprentices to the ſame 
266. trade, and kept alſo a maſter-workman of that trade to inſpedt 
Comb. 179. their work; and that by theſe men he made great quantities of 
* = Engliſh cloth, all which he tranſported ; and that he the ſaid 4, 
428. pl. . kept a dye-houſe, and hired men of that trade to dye his om 
() For the clothes, and no other: It was reſolved to be within the reſtraint 
— of the ſtatute, though the cloth was made for his (a) on mer 
the uſe of chandize only, and though made by perſons who had been appren- 
his own fa- tices; for here they are not traders, but hirelings, and he is the 
mily, but tradeſman who hath all the profit, as A. in this caſe has. 


vended out 
for the ſake of commerce; and whether the utterance be in England or in Turkey is not material 


2 Salk. 610. pl. 1. 


374 


Darth. 164. So, if a man keeps journeymen ſhoemakers to make ſhoes for 
[(5) — exportation, this is an exerciſing the trade (5) of a ſhoemaker widi- 
ercifing of in this ſtatute. 

the trade by the maſter, it cannot be alſo an exerciſing of it by the journeyman, ſo as to expoſe him ts 
the penalties of the ſtatute. Beach v. Turner, 4 Burr. 2449. ] 


Raynard [But if a perſon brought up to the trade take a partner, who 
be wry hath not ſerved an apprenticeſhip to the trade, ſuch partner, if he 
2 Will. 40. ſhare only in the profits or loſs of the buſineſs, and do not actual 
S. O. exerciſe the buſineſs, is not liable to the penalties of this aQt.] 
Carth. 163, It hath been alſo holden, that this ſtatute doth not reſtrain 
a Ventr. $1. man from uſing ſeveral trades, ſo as he had been an apprentice to 
2 Keb. Rep, Sas.) . 2 | 
1 Black all; wherefore it indemnifies all petty chapmen in little (c) tows 
Com. 426. and villages, becauſe their maſters kept the ſame mixed trades 
— Rep. there before. 

(e) It ſeems to be the be ter opinion, that this ſtatute bath not abrogated the particular cuſtoms c. 
cerning trades in particular towns and villages ; and that therefore a widow, by cuſtom, may contn 
her huſband's buſineſs; and it ſeems, by ſome opinions, ſhe may do it without any ſuch cuſtom, — 
that the wife ſerves as an apprentice ; but for this wide Cro. Car. 347. $16, 57. 2 Bulf. 197 
$ Co. 130. Palm. 541. 11 Co. 54+ Noy, 5. Hutt. 131. Hob. 211. Sand. 313. Carth. 163. 


Carth. 163, Tf a coachmaker keeps ſervants to make his wheels, and wort 
wm men to curry his own leather, this is againſt the ſtatute, becauſe! 
olt. Show. G 4 

Rep. 26). is he only who receives all the profits of the ſeveral trades, an 
Comb. 179. wheelwright and the currier are but his ſervants. 
Carth. 162. So, in a caſe upon this ſtatute, proſecuted by the Horners Con: 


cited per oe fo. n de of 3 
Holt, C. J. Pan) againſt a comb- maker in London, for uſing the tra be 


4d 
* 


- 


Walter and Servant, 875 


korner, viz. in preſſing horn for making combs, which preſſing Comb. x80. 


e ſaid did not belong to their trade; this was adjudged a breach of Sbow. Reps 
the ſtatute, for a horner is a particular trade, and a very ancient | Nos. 190 

WER company in Landon. is 

tatute, 

there- 5 7. . . . . . 1 

9%, i „What Kind of Service will be a ſufficient Qualification within 

ut ary the Statute, 

s As to this it hath been reſolved, that there is no occaſion for an Salk. 67. 
haying dual binding, but that the following a trade for ſeven years is a P. 5. 
. luthcient qualiſication within the ſtatute. pl. 7. S. P. being a hard law. * - . 
e hired So, where an action was brought on this ſtatute, and upon not Carth. 163. 
ie ſame guilty pleaded, it appeared, that the defendant's father kept the r. 
inſpect lame trade, and that he the defendant for ſeveral years had been — 
tities of employed by his father therein; it was held, that he might law- 1 Bl. Com. 
ſaid 4. fully uſe that trade, for that he had been (a) quaſs an apprentice to 428. 
his own t, which was ſufficient to ſatisſy the ſtatute. 85 —ͤ— 
reſtraint ſon it ſeems, that a wife living with her huſband ſeven years, may after his death continue the trade; 
en mer⸗ for the act does not require a man or a woman to be an actual apprentice, but the words are tanguam an 
appret- wprentice. ide the authorities ſupra. 

Ie is the So, if a man lives with another, that uſes a trade which the Cz. La» 
other is not qualified for uſing, ſeven years, he may ſet up the 224 E4-7% 
ot material trade as well as if he had lived with one never ſo well qualified. 


Allo, it hath been held, that the ſervice need not be in any pas- Salk. 67. 
ticular country; and therefore an indictment for uſing the trade of 8 
z taylor, not having ſerved an apprenticeſhip ſeven years, was „ pox. ® 
quaſhed, becauſe only ſaid, not having ſerved as an ' apprentice 
mira regnum Anglie aut Walliam; for it may be he did fo beyond 
lea; and if it were any where, it ſufhces. | 

50, it hath been held, that ſerving five years to a trade out of Ca. Law 


ner, ky England, and two in England, is ſufficient to ſatisfy the ſtatute, 2 ; 
"Y wall "ut that there muſt be a ſervice of a full time either in England or — — 
10. bud of England; and therefore ſerving five years in a country, pl. 55. 
"eftrain where by the law of the country more is not required, will not - 
ws quility a man to uſe the trade in England. : 
(c) town Lo, it hath been holden, that if wo man as a maſter has exer- Freeck * 
*1 trade fled and followed any trade as a maſter without interruption or 2%. 16k. 
c mpediment for the term of ſeven years, he is not liable to be pro- Walen v. - 
*uted on this ſtatute. So, if he hath worked at or followed two Holton, 
_ «- WI” ore different trades for the term of ſeven years or more.] — * 8 
h * has exerciſed a trade for ſeven years without any proſecution with effect. 
—_ 163 · | ; 4.500 
4 by whom the Offence of following a Trade without a Qualifi- 
_ * cation is cognizable. 
cauſe ü 
655 and ut This matter depends chiefly on the ſtatute 31 Eliz. c. 5. 57. 
bereby it is enacted, “ That all ſuits for uſing a trade without 
ners Con- . ing been brought up in it, ſhall be ſued and proſecuted in 
trade ol. Sacral quarter-ſeflions of the peace, or aſſiſes of the ſame 
hornet, gat where tLe offence ſhall be committed, or other wiſe 


6 & inquired 
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t inquired of, heard and determined in the aſſiſes, ot genere 
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"it «« quarter-ſeſhons of the peace for the ſame county where ſuch f 
"i «« offence ſhall be committed, or in the leet within which it ſhall P 
« happen, and not in anywiſe out of the ſame county where fuck a 
1 « offence ſhall happen or be committed.“ | al 
A Cro. Jac. In the conſtruction hereof it hath been holden, that it reſtrain 
4 _ 184, not a ſuit in the King's Bench or Exchequer, for ſuch offence hap. 
9 Sa'k. 373, pening in the ſame county where theſe courts are ſitting; for the ie 
N pl. 14. negative words of the ſtatute are not, that ſuch ſuits ſhall not ny 
it be brought in any other court, but that they ſhall not be brought Q 
1448 in any other county ; and the prerogative of theſe high courts ſhall 
i not be reſtrained without expreſs words. 
. Hob. 184. But where the offence is in a different county, ſuch ſuits in theſe, 
* — way or any other courts, out of the proper county, ſeem to be within 
[ pl. 9. ” the expreſs words of the ſtatute. . 
. Sid. 303. Yet it hath been doubted, whether an action of debt, or inform. 
i Bs evo ation in the courts of Weftminſter-hall, were not to be conſtruedto 
| Vent. 3. be out of the meaning of the ſtatute z but it ſeems to be now ſettled, 
36q- in the conſtruction of the ſtatute 21 Fac. 1. c. 4. which provides 
2 Leu. 


3 that no action of debt or information, or other ſuit whatever, can 
pl. 13. be brought in any court of Weflminſter-hall on any penal ſtatute, 
5 Mod. 425. made before the ſaid ſtatute of 21 Fac. 1. for any offence therein 
hou _ excepted, for which the offender may be proſecuted in the country; 
unleſs ſuch offence ſhall be committed in the ſame county in which 
ſuch court ſhall fit. 
But theſe ſtatutes hinder not the removal of any indictment 
into the King's Bench by certiorari, after which it may be tried 
there, or in the county by ſt privs. 
It hath been held, that quarter-ſeſhons of boroughs may recene 
* indictments on the 5 Elia. c. 4. as well as thoſe of the county it 
pl. 2. : : q 
. 2 Ld. Raym. large, in that there is no danger of oppreſſion, becauſe a cerſiarun 
1 1038. 1779. lies. 
"WA Comb. 254. 
\ ml 255. 1 Burr. 251. 


1 r 
1 Jon. 193. 
n 1 fl; 
1164 
# 
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[So, they may proceed by information. Cowp. 369.1] 


5. Of the Form of the Proceedings in order to a Conviction, for, 
following a Trade without being qualified. 


Sid. 302. 


The plaintiff, in an action on this ſtatute 5 Elia. c. 4. mut 


* 2 (a) allege in his declaration, that the defendant did not uſe the 
"7108 Dring v. ; p O be 
Wh. Reſpaſs, trade at the time of making the ſtatute z for though it cannot 
1 [(#) Such preſumed that he did, after ſuch a length of time, yet as the 
we allegation ſtatute makes him liable, and ſubjects him to a penalty; the proſe 
+16 not neceſſa- : he i 
WW ty. 1 Burr. cutor muſt ſhew that he has tranſgreſſed the law, and that 
„ 367-] entitled to his action. 
„ 2 Kel. 212. An indictment for following the trade of a cutler, not being i 
"my pl. 165. 5 rm. 5 Eliz. c. 4. w demurret; 
. The King v apprentice, contra form. 5 Elis. c. 4. was quathed on —_— 
il Brien, becauſe the trade of a cutler was averred to be a trade then 
1 Voſch. infra bec regnum Angliæ, whereas this kingdom was not the! 
4 5 Geo. 2. » p , . ö 
* ſ 2 Barnard, lubſiſting 
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It has been held, that an indiQtment againſt two, or more, for 5 Mod. 190, 
following a joint-trade, without having ſerved a ſeven years ap- on 
prenticeſhip, required by the ſtatute, is naught, in that it would be pac a 
abſurd to charge them jointly, becauſe the offence of each defend- (N), pl. 6. 
ant ariſes from the defect peculiar to himſelf; — 


2 Ld. Raym. 1248. Vent. 302. 1 Str. 643. 
[In an indictment on this ſtatute it is not neceſſary to ſpecify Recv. Pem- 
and aver the want of other qualifications allowed by ſubſequent berton, 


ſlatutes, for ſuch other qualifications or exceptions ought to be 2Burr,1035. 


Bl. Rep. 
fhewn by the defendant. 230. 8. . 


(E) OF aſſigning and turning over Apprentices to 
other Maſters. 


THE placing out an apprentice to a particular perſon ariſes from Hob. 2344 
an eſteem, and a good opinion of the party to whom he is ſo kl. 280. 

committed, that he will not only inſtru& him in his trade or calling, 

but will alſo be careful of his health and ſafety; and therefore the 

law has made it ſuch a perſonal truſt er confidence, that the maſter 

cannot aſſign or transfer it over to another. 'The maſter muſt alſo 

have the apprentice under his own care and inſpection, and cannot 

ſend him abroad, though under the pretence of improvement, 

unleſs by expreſs agreement, and unleſs the nature of his buſineſs 

requires it, and implies ſuch a power as that of merchant- adven- 

turer, ſailor, Wc, are ſaid to do; therefore it hath been adjudged, 

that a ſurgeon ſending his apprentice a voyage to the Eall- Indier, 

though in company with other ſurgeons, and the better to inſtruct 

him in the art of ſurgery, was a breach of his covenant, whereby he 

bound himſelf to retain, teach, keep, and employ the ſaid appren- 

tice in his own houſe and ſervice, &'c. 

But by the cuſtom of London, a freeman of London may turn March, 3. 
over his apprentice to another maſter, being a freeman; and ſuch Keb. 250. 
ſecond maſter ſhall have the ſame benefit of the apprentice's cove= 
nants, as ſhall the apprentice of the covenants on the ſide of the 
maſter, as if he had been originally bound to him. 

But it hath been held, that though juſtices of peace have a Comb. 3242 
juriſdiction of diſcharging apprentices, and may bind them to 8 
other maſters, that they cannot turn them over (a); and therefore [ r Trey 

an order that an apprentice, whoſe maſter was dead, ſhould ſerve cannotjud e 
the remainder of his time with his maſter's widow's ſecond huſ- — 8 
band, was quaſhed; becauſe the juſtices have nothing to do about the, cannot 
turning over an apprentice ; and that though he applied to them, ty the vali« 


"x : te: d ty of a 
could not give them a juriſdiction, deed. Rex v. Barnes, 1 Str. 48+] 


[By 32 Ges. 3. c. 57. $5. any maſter or miſtreſs taking a pariſh 
ipprentice under the 8 © g I. 3. c. 30. $5. may, by indorſement 
on the indentures, or by other inſtrument in writing, and with 
the conſent of two juſtices, teſtified by ſuch juſtices under their 
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hands, aſſign ſuch apprentice for the reſidue of the term. And 
by 5 7. the perſon to whom ſuch apprentice is intended to be 
aſſigned, ſhall, at the ſame time, on the counterpart of the indent. 
ures, &c., declare his acceptance of ſuch apprentice, and acknow- 
ledge himſelf bound by the covenants in the indenture ; and ſuch 
maſter or miſtreſs, ſo taking an apprentice by aſſignment, may, 
from time to time, aſſign ſuch apprentice over to any other maſter 
or miſtreſs.) 


(F) Of making Apprentices free. 


Sid. 107, Herever by the cuſtom of any town, borough, c., the ſerr- 


_ 3 ing an apprenticeſhip entitles the party to his freedom, the 
pl. 138. [By perſons refuſing to admit him, without ſufficient (a) cauſe, may be 
the 12 G. 3. compelled thereto by mandamus. 

c. 21. where 

any perſon entitled to his freedom ſhall apply to the mayor, &c. to be admitted, giving notice and ſpeci- 
fying the nature of his claim, and the mayor, &c, ſhall not aimit him within a month afterwards, 
a mandamus ſhall go, and if he be admitted, the mayor, &c. thall pay coſts.] (a) Mr. Common Ser- 
jeant ſaid, that if a man trade upon his own account within the ſeven years of his apprenticeſhip, the 
chamberlain of London will not make him free, becauſe he has not fully ſerved an apprenticeſhip of 
ſeven years. 1 Ld, Raym. 383. 


Lev. 91. Therefore, where to a mandamus to the mayor, Qc. of Oxford, 
gen w_ to admit a perſon to be free of that city, who had ſerved ſeven 
458. pl. 57. years apprenticeſhip z to which it was returned, that he put him- 
id. 470. pl. ſelf apprentice ſeven years according to the cuſtom, and that he 
74 id: 859- covenanted to ſerve ſeven years, and not to marry within the time, 
T. 3 and that within the firſt two years he married, and ſo broke his 


69. Townſ- covenant z and that his maſter accepted of him to ſerve for the 


ends cale. reſidue of the time, which he did, but not as an apprentice, but 

rather as a journeyman ; though it was urged, that by his breach . 
of covenant he loſt his right of freedom, yet the court held the 2ppr 
contrary; and that though an action of covenant might lie, yet that bin F 

it wasno loſs of his freedom; and therefore awarded a peremptory n 
mandamus to admit him. a hat 
Rex v. So, where a mandamus to the mayor, &c. of Lincoln, to admit he's 
Mayor of A. to his freedom, he having ſerved an apprenticeſhip there; and "Ox 
Rte zo, the mayor returned, that A. (being a Quaker), refuſed to take admi 
5 402. k 2 { 
Carth. 448. the uſual oath, according to the cuſtom of the ſaid city, but offered all ſu 
S. C. to take the ſolemn affirmation and declaration ; the court held tothe 
Tc this ſufficient to entitle him to his freedom, within the ſtatute not c. 

[Rex v. Tur- 7 & 8W. 3. ©, 34. ſuch 
ey Company, 2 Burr. 1004. S. P.] 4 venan 
6 Mod. 227. Allo, it is frequent for maſters to bind themſelves to make their prent 
el. [3 Ld. apprentices free at the end of their time, which they mult perform her d 
332.] according to their covenants. Juſtice 
| the ap 
— ſuch n 
execut 
ceaſed, 
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(G) How Apprentices are to be taken Care of when 
their Maſters happen to (a) die. 


II ſeems agreed, that if a man be bound to inſtruct an apprentice 
in a trade for ſeven years, and the maſter die, that the condi- 
tion is diſpenſed with, being a thing perſonal; but if he be bound 
further, that in the mean time he will find him in meat, drink, 
clothing, and other neceſſaries, here, the death of the maſter doth 
not diſpenſe with the condition, but his executors ſhall be bound 
to perform it, as far as they have aſſets. [For there is a great 
difference between a covenant to maintain, and a covenant to in- 
fruf ; the firſt is a lien upon the executor, though not named, 
in right of the teſtator's aſſets being come to his hands; but the 
other is a fduciary truſt annexed to the perſon of the maſter.] 
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Sid. 216. 
21. — 
761. 820. 
Lev. 177. 
DU Conſt's 
Bott's, P. L. 
524. pl. 745 
Cro. El. 


$53] 

Burn, 58. Y 
(a) There 
leems to be 
no ſufficient 
clear provi- 
ſion, what 


ſpeci- ſha!l de done with an apprentice upon the maſter's dying, which is a caſe which muſt needs often haps 
wards, pen. Burn's Obſerv. 245. 

N Ser- . * . — | 

p, the But if a perſon is bound apprentice by juſtices of peace, and Carth. 231, 
ſhip of 


the maſter happens to die before the term expired, the juſtices — 66. 
bare no power to oblige his executor, by their order, to receive Show. 40g. 
ſuch apprentice, and maintain him; for by this method the exe- The King v. 


which he may do, in caſe covenant be brought againſt him, and 
muſt maintain the apprentice, whether he hath aſſets or not. 

But it is ſaid, that in the caſe of the maſter's dying, by the 
cuſtom of London, the executor muſt put the apprentice to ano- 
ther maſter of the ſame trade. 


[By 32 G. 3. c. 57. $1. if the maſter or miſtreſs of any pariſh 
apprentice die during the term of ſuch apprenticeſhip, upon whoſe 
binding no larger ſum than five pounds ſhall have been paid, the 
corenant in the indenture for the maintenance of ſuch apprentice 
{hall not continue in force longer than three calendar months after 
the death of ſuch maſter or miſtreſs; during which three months 
the apprentice ſhall continue to live with and ſerve the executors or 
adminiſtrators, or with ſuch perſon as they ſhall appoint. And in 
al ſuch pariſh indentures of apprenticeſhip there ſhall be annexed 
to the covenant for maintenance, a proviſo that ſuch covenant ſhall 
not continue longer than three calendar months after the death of 
ſuch maſter or miſtreſs; but if ſuch proviſo be omitted, the co- 
venant on the part of the maſter or miſtreſs to maintain the ap- 
prentice ſhall continue only for three calendar months after his or 
ber death: within which three calendar months, by g 2. two 
Juſtices of the peace where the maſter or miſtreſs died, ſhall, on 
the application of the widow of ſuch maſter, or the huſband of 
uch miſtreſs, or of any ſon, daughter, brother, or ſiſter, or of any 
executor or executrix, adminiſtrator or adminiſtratrix, of the de- 
ceaſed, by indorſement on the indenture, direct the apprentice to 
ſerye another maſter for the remainder of his term. And by 93. 

Pp 2 the 


cutor is deprived of the liberty of pleading plene adminiſtravit, Peck. 


Salk. 66, 
pl. 1. 
204. pl. 2. 


| Per Holt, 
C. J. March, 3. pl. 6. Keb. Rep. 250. pl. 15. Boh. Priv. Lond. 339, 340. 
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the ſame regulations which are above directed to take place of 
the death of any original maſter or miſtreſs, ſhall alſo take place 
on the death of any ſubſequent maſter or miſtreſs. By 64. if 
no application be made to two juſtices within the three months, | 
or if, on application, the two juſtices ſhould not think fit to con- | 


= _ 
ny REI 7. — 


tinue ſuch apprenticeſhip, the indentures ſhall be void. But by i 

WW $ 5. this act ſhall not extend to any pariſh apprentice not living 
1 with and ſerving ſuch original or ſubſequent maſter or miſtreſs at c 
i the time of his or her death. By 6 6. if the original maſter or 
0 miſtreſs, or any ſubſequent maſter or miſtreſs, or the perſonal te- 0 


<OL> 
2 


preſentative of ſuch maſter or miſtreſs, having aſſets, during the 
three months, ſhall refuſe or neglect to maintain and provide for 
ſuch apprentice according to the form of ſuch covenant, two 
Juſlices, on complaint of the apprentice, or the pariſh officer, 
may levy ſuſſicient for the purpoſe by diſtreſs and ſale of the 
effects or aſſets of ſuch maſter or miſtreſs. ] 


2 — — 
— * 

ä — — 

—— 


ere 
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(H) Of Servants' Wages, how recoverable. 


Co. 38.4. b. II is clearly agreed, that if a perſon retains a ſervant, and agrees 
- ay Rep. I to pay him ſo much by the day, month, or year, that the ſervant 
8 may have an action againit the maſter on the contract, or againſt his 
executors; and that every ſuch retainer will be preſumed to be in 
conſideration of wages, unleſs the contrary appears. 

Brownl. 54. 80, if a man be retained in London, to ſerve beyond ſea, he 
may have his action for his wages in Eng/and ; and lay his action 
in any county, in like manner as an obligation bearing date at 
Roan in France, may be ſued in England, alleging the place to be 
in ſuch a county where he brings his action. 

Bridgm.1zg. © As to the juriſdiction of juſtices of peace herein, by the 
« 5 Eliz. c. 4. $15. for the declaration and limitation what 
« wages ſervants, labourers, and artificers, either by the year or 

day, or otherwiſe, ſhall have and receive, it is enacted, That 

&« the juſtices of peace of every ſhire, riding, and libetty, within 

the limits of their ſeveral commiſſions, or.the more part of them, 

4c being then reſiant within the fame, and the ſheriff of that 
county, if he conveniently may, and every mayor, bailiff, or 
other head officer within any city or town corporate, wherell 

« is any juſtice of peace, within the limits of the ſaid city d 

© town corporate, and of the ſaid corporation, ſhall yearly # 

« every general ſeſſions firſt to be holden and kept after Lafter, ot 

& at ſome time convenient within ſix weeks next following ever 

« of the ſaid feaſts of Zafter, aflemble themſelves together; and 

they ſo aſſembled, calling unto them ſuch difcreet and gra 
cc — of the ſaid county, or the ſaid city, or town corporate 

« as they ſhall think meet, and conferring together, reſpecting 

« plenty or ſcarcity of the time, and other circumſtances necellay 

« to be conſidered, ſhall have authority by virtue thereof, within 

« the limits and precincts of their ſeveral commiſſions, to lim, 

*« rate, and appoint the wages, as well of ſuch and ſo many a by 
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& {aid artificers, handicraftſmen, huſbandmen, or any other la- 
« bourer, ſervant, or workman, whoſe wages in time paſt hath 
« been by any law or ſtatute rated and appointed, as alſo the 
« wages of all other labourers, artificers, workmen, or appren- 
« tices of huſbandry, which have not been rated, as they the 
« ſame juſtices, mayor, or other head officers, within their ſeve- 
« raj commiſſions or liberties, ſhall think meet by their diſcretions 
« to be rated, limited, or appointed by the year, week, month, 
« or otherwiſe, with meat and drink, or without meat and drink; 
« and what wages every workman or labourer ſhall take by the 
great for mowing, reaping, or threſhing of corn and grain, or 
« for mowing or making of hay, or for ditching, paying, railing, 
« or hedging by the rod, perch, lugg, yard, pole, rope, or foot, and 
« for any other kind of reaſonable labour or ſervice,” c. 

In the conſtruction of this ſtatute, the following opinions haye 
been holden : 

That though the ſtatute only gives the juſtices power to ſet the 2 L4.Raym, 
rate for wages, and not to order payment; yet grafting hereupon 2. — 
they may now, from the frequent practice, and the indulgence ö Ha, 
the law gives to remedies ior wages, order payment, as well ag 6 Mod. gt. 
aſſeſs the rates. 8 on 68, 
Sel. Wy - pl. 37. Caſe of Set. and Rem. 234. 2 Salk. 441. pl. 3. 442. pl. 5. 434, 435. 3 Salk. 


202. 


That juſtices of peace have no juriſdiction to judge of wages, Ca. Law and 
except in caſe of huſbandmen; but yet the court in favour of 3 
tervants will always, unleſs the contrary appears upon the face of 
the order, preſume ſervants to be ſervants in huſbandry, and will 
admit of no collateral proof to the contrary. | : 

But an order, that a perſon {hall pay fo much to his 2 Jon. 47. 
coachman, was quaſhed; for here it appears, upon the face of 
the order, that he is not a ſervant in huſbandry. 

And on the authority of this caſe it hath been held, that the 6 Mod. 204, 
juſtices cannot make orders for the payment of footmen, brick- 205. 
layers, carpenters, Sc. ſervants' wages; becauſe their juriſdiction 
is confined to the wages of ſuch ſervants, whom they may compel 
to ſerve according to the ſtatute 

So, where, upon the face of the order, it appeared to be for the 2 Salk. 442. 
payment of the wages of two perfons retained by A., overſeer of 1 
the works in the gardens of Hampton- Court, the order was quaſhed. Forieſc. 
But in this caſe it was held, that had the order been general, viz. Rep. 317. 
to pay ſo much to two of his labourers, or two of his ſervants, the Par low 
court would have ſuppoſed them ſeryants in huſbandry ; but that . Salk. 261. 
here there was no room for ſuch an intendment, ſince the con- pl. 20. 
mary appeared. | | 

So, where one Rycraft, a juſtice of peace in Middleſex, made $ Mod. 140. 
a order for the payment of a ſeaman's wages; upon an action 
brought againſt him, the plaintiff recovered 30 /. damages, cle 
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Reg. v. 
Cecill, 2 Ld. 
Ray m. 1305. 


Maſter and Servant. 
[Tt hath been holden, that this ſtatute extends to covenant. 
ſervants, if in huſbandry. 


11 Mod. 266. S. C. 


Id. ibid. 


Lit. § 433+ 
Co. Lu. 
257 d. 


Lit. $425. 
Co. Lit. 
258. b. 


Co. Lit, 
258. a. 


2 Roll. Abr. 
5 


Co. 1 it. 
117. 4. 


But if the order bear upon the face of it, that it was made upon 
the oath of the ſervant, it will be quaſhed ; for there is no neceſ. 
ity to reſort to the oath of the party in this caſe, ſince evidence 
may be given of the ſervice, ] | 


(I) What Ads of the Servant are deemed the 
Maſter's, for which the Maſter may take Ad- 


vantage. 


T HERE are ſeveral acts, which, being done by a ſervant, 

will be equally effectual and advantageous as if done by the 
maſter himſelf. Hence it 1s held, that continual claim made by a 
ſervant is good; as, if he enters into a part and claims, Qc. or if 
the maſter ſays, that he dares not go to any part of the land, nor 
approach nearer than D., and commands his fervant to go to 
D. and claim, and the ſervant does fo; this is ſufficient, though 
the ſervant had no fear, for he doth as much as he was com- 
manded to do, and all that his maſter durſt, or ought by the law, 
to do. 

But if the maſter be in health, and command his ſervant to go 
to the land and claim, &c., in this caſe, a claim made by the ſer- 
vant, as near as he dares, is void; for he does not do all that he 
is commanded, nor ſo much as the maſter durſt have done, 

But if the maiter be ſick, or a recluſe, (one who, by reaſon of 
his order, cannot go out of his houſe,) and he command his ſervant 
to go and claim for him, and the fervant go as near as he dares 
by reaſon of fear, Sc., this is ſufſicient, though the command 
were to go to the land; and yet, regularly, when a ſervant doth 
leſs than he is commanded, his act is void; but when a ſervant 
exceeds his maſter's command, it is void only ſo far as he hath 
excecded. 

If a feoffment with livery be made of land, the ſervant of the 
owner being in poſſeſſion, the livery is void, though made with the 
conſent of the ſcrvant; for the ſervant continuing in poſſeſſion, it 
muſt be only for the uſe and benefit of him that placed him there, 
and, conſequently, the poſſe{hon of the ſervant mult be looked 
upon as the poſſeſſion of the maſter; and the ſervant having no 
intereſt, but in right of his maſter, his conſent was void, and he 
could ncither make a ſurrender, nor a tenancy at will, to the 
feoffor. 

The maſter hath an intereſt in the labour and acquiſitions ot 
his ſervant, and his acts herein are ſaid to be for the benefit of the 
maſter, according to the rule, Quicguid acquiritur ſervo acquiritir 
domino; but the maſter of a hired ſervant cannot maintain trover 


for any property acquired by the ſervant z nor can he have oy 
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other remedy againſt a perſon who employs him, but an action on 
the caſe per quod ſervitium amiſſt. 

But it is otherwiſe of an apprentice; and therefore where a Salk. 68. 
waterman's widow took an apprentice, who went to ſea, and do gg 
earned two tickets, which came to the defendant's hands; the Dennis. 
widow brought trover, and had judgment; for what the ap- 12 Mod. 
prentice gains, he gains to his maſter; and whether legally 15. 
apprentice, or not, is no ways material, for it is enough if he be 
ſo de facts. 

It is faid, that the maſter ſhall have advantage of his ſervant's Godb. 360, 
contracts, in the ſame manner as he ſhall be bound by them, as to 367. _— 
thoſe matters which come within his compaſs as a ſervant; as, — 
where a ſervant was ſent by a maſter to a debtor, and appointed 
by him ad componendum et agreandum the money due from the 
debtor; and there being a promiſe made to the ſervant, to pay 
what was due upon the balance and agreement, it was held, that 
the maſter might maintain an action in his own name, on the 
promiſe to his ſervant. | 

If the ſervant is robbed of the maſter's goods, the maſter or ſer- — 60. 
rant may have an appeal. 3 — 
Latch, 127. S. P. and he that begins firſt ſhall recover, and prevent the other of his action · Per Dode 
dericge. | 

If a ſervant is couzened of his maſter's money, the maſter may Roll. Abt. 


have an action on the caſe againſt the couzenor. 2 Jac 
227, [ Where aclerk had embezzled notes and money belonging to his maſter to a confiderable amount, 
which he had paid away to the defendant, in the inſarance of tickets in the lottery, which inſurance was 
contrary to the ſtatute of 12 Geo. 3. c. 3. § 36. it was holden, that as theſe notes and mot ey were not 
paid 6:94 fide, but for an illegal conſideration, and their identity could be traced, the maſter ſhould re- 
cover them. Clarke v. Shee, Cowp. 197. ] 


If a ſervant be robbed of his maſter's money, though in the But for this 
abſence of his maſter, the maſter may maintain an action for it 4. Hue 
and Cry. 

Againſt the hundred, 


'K) What Adds of the Servant ſhall be deemed the 
Maſter's, for which the Maſter ſhall anſwer and 
be bound. 


HE reaſon why the acts of a ſervant are, in many inſtances, 
eſteemed the acts of the maſter, ariſes from the relation be- 
teen a maſter and ſervant; for, as in ſtrictneſs every body ought 
to tranſact his own affairs; and it is by the favour and indul- 
gence of the law, that he can delegate the power of aCting for him 
to another, it is highly reaſonable that he ſhould anſwer for 
luch ſubſtitute, at leaſt civilif?y ; and that his acts being pur- 
— to the authority given him, ſhould be deemed acts of the 
Malter, 
Therefore, if a ſervant ſells a piece of cloth, and warrants it to 11 E. 4. 6. 
* good, an aCtion of deceit lies againſt the maſter. 
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1-0 5 C-, Pilk- So, if a man brings a horſe to a ſmith to be ſhod, and the ſer. 
1 bal Roy, vant pricks it; or if the ſervant of a ſurgeon makes the wound er 
it Abr 693. Worſe; in both theſe caſes an action lies againſt the maſter, te 
11 Cro. Eliz. 18 1. CC 
Þ 14 * 6. 53. So, if the ſervant of a taverner ſells wine to another, which is 
1 = 377. corrupted, an action on the caſe lies againſt the maſter, though ſu 
10 rvant ſells he did not command the ſervant to fell it to any (a) particular po 
14 Na perſon. Hs ans pl 
. other merchandize, in a fair, no action lies againſt the maſter, unleſs he commanded him to ſell to x Kir 
W108 particular prrion. 9 H. 6. 53. Roll. Abr. 95. S. C. Fitz. Action ſur lu Caſe, 5. S. C. Poph. 143. and Ore 
„ 2 Roll. Rep. 6. S. C. cited. But if by the command and covin of the maſter, he ſells to a particular the 
. * an action lies againſt the maſter, for it is then his own ſale. 9 H. 6. 53+ Roll. Abr. gs, far 
; vl ; ridgm. 128. S. C. cited. * 
FRM Cro. Jac. So, if a goldſmith makes plate, wherein he mingles drofs, hay 
#108 = 1 ſo that it is not according to the ſtandard, and by his ſervant ſells 4 
%%% b. 2. it; an action lies againſt the maſter, becauſe it fails in the price at | 
1 in ſilver. | har 
11688 2 Roll. Rep, But if A. being poſſ ſſed of certain artificial and counterfeit rec 
1 a g- 29, 27- jewels of the value of 168/., and, knowing them to be ſuch, deli the 
14 M Pop. i — vers them to B. his ſervant, commanding him to tranſport the ſaid Hal 
1 Cro. Jac. jewels to Barbary, and to ſell tem to the king of Barbary, or ſuch fror 
1 $29 = other perſon as would buy them; but (5) gives B. no charge to aga 
5 Haw. conceal their being counterfcitz and thereupon 5B. goes inta Bar- inc 
i: 1 (5) Accord. bary, and, knowing thoſe jewels to be counterfeit, ſhews them to "= 
Ws _—_ in; C. for good and true jewels, and affirming to C. that they were miſc 
dale in Cro. worth 810 J., deſires C. to ſell them to the (aid king for 8191, a 
Jac. it is which money C. pays B., and B. thereupon immediately returns 6 1 
. to England, and pays the 8 10 J. to A. his maſter; and after, the as 
elined jewels being diſcovered to be counterfeit, C. is impriſoned by the 3 
aga nit the ſaid king, till he repays the 810 J. out of his own effects; of all ts 
plaintiff, which matters C. gives notice to A., and demands ſatisfaction, A 
rincipally ; 8 0 : 2 . that! 
BSE A. &c., yet no action lies againſt A., for jewels are iu themſelves of the 
did not o der an uncertain value, and B. was not by A. particularly directed to F 1 
— C., and all that was done guoad C. was the voluntary act of the 4 2 
counterfeir, Tervant, for which the maſter is not bound to anſwer. ment 
Dyer, 161. King E. 6. ſold a quantity of lead to A. and appointed the Lord Th 
2 pl . North, who was then chancellour of his court of Augmentations, dealir 
8. C. cite! to take bond for payment of the money; the Lord North appointed K a 
So one B., who was his clerk, to take the bond, which was done, _ 
who delivered it to the lord ; and he delivered it back again to his N 
clerk, in order to ſend it to the clerk of the court of Augmenta n oy 
tions; B. ſuppreſſed this bond; and it was held by all the judges maſter 
that the Lord North was chargeable to the king; becauſe the , 
poſſeſſion of the bond by his ſervant, and by his order, was his 1 
own poſſeſſion. | | 1 
Dyer, 238. So, where an officer of the cuſtoms made a deputy, who con- But 
MEIN cealed rhe duties, and the maſter, being ignorant of the coneeal- or oth 
8. C. del ment, certified the cuſtoms of that part of the revenue into the charge, 
FT Exchequer, upon oath; he was adjudged to be anſwerable for ch So, | 
concealment of his ſervant. | | Faut, tl 
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fer. So, where the leſſor was bound, that the leſſee ſhould quietly 4 Leon, 123. 
und enjoy; and it was found, that his ſervant by his command, and Seumam and 
he being preſent, entered; this was held, to be a breach of the ring. 
condition, for the maſter was the principal treſpaſſer. 
ch is o are conſtituted poſtmaſters- general by letters patent, pur- Carth. 487. 
ough ſuant to the ſtature 12 Car. 2. c. 35. and in the patent there is a 5k 17. 
cular power to make deputies, and appoint ſervants at their will and 8 143. 
pleaſure, and to take ſecurity of them in the name and uſe of the 2 — 
. king; and that they, the poſtmaſters-general, ſhall obey ſuch 646. 
65nd orders as from time to time ſhould come from the king z and as to — 
rticular the revenue, ſhall obey the orders of the treaſury: and it * 100. pl 6, 
br. 95, farther granted to them, that they ſhall not be chargeable for bert Cotton 
their oſhcers, but only for their own voluntary faults and miſbe- ho 
droſs, haviour z and this granted with a fee of 1500/7. per annum: And Frankland.* 
t ſells 4. having Exchequer-bills, incloſes them in a letter, directed to B. 299.484 
price at Moregſler, and delivers it at the poſt-office at London, into the 1060 L 
hands of J. S., who was appointed by the poſtmaſter-general to the three 
terfeit mo — and had a falary ; the letter having miſcarried, and 2 
, deli- the Exc 1equer-bills loſt, it was held by three judges (a), againſt — 2 
he ſaid Halt, C. J. that the poſtmaſters-general are not liable; and this, the deciſion 
jr ſuch from the multiplicity of ſervants they are obliged to employ and . tbe court 
; againſt wh it is 1 4 of K. B., in 
rge to againſt whom it is 1mpothble for them to ſecure themſelves, the Whitfeld x 
a Bar- inconſiderableneſs of the premium, &c. Les 
_ . Deſpencer 
— for perſonal wele c 
| 
0 lt hath been held, that owners of ſhips were anſwerable to Vent. 190. 
ter the freighters for the acts of the maſters and mariners, in the ſame I 
by the r as other maſters are for their ſervants ; and ſhould anſwer ; 24. cry 
of al or their embezzlements, ſecreting of goods, &c. Bu: this proving 112, 235. 
ion Aa diſcouragement to trade, by the 7 G. 2. c. 15. it is provided, Now ” 
Ives of 4 or ſuch embezzlements, Sc., without the owners knowledge, Morſe 3 
Od tne owners ſhall only forfeit the value of the ſhip or veſſel, with Sluce. 
X of the all her appurcenances, and the full amount of the freight due, 1 
| er to grow, for and during the voyage wherein ſuch embezzle- Carth. 58. 
he Lord ment, Oe. | 3 Lev. 259. Boſon v. Sandford. 
ntation, Will .. = mow of a ſervant are deemed the acts of the maſter, in Dad. 4 
ppointed bas g and contracting for his maſter, in thoſe things in which he 1 
as done, A pam authority 3 as (6), if a ſervant uſually buys for the c. 42. 
in to bs ge on 20%, and the ſervant buys ſome things without the ov 643- 
oments Will 1 F ko ers, yet, if the maſter were truſted by the trader, Ty 
e judges apy cr is chargeable, though the things never came to the 224. 
auſe the rs(c) uſe, TY 234- 
, was his 0 0 o ruled upon evidence, by Holt, C. J. (e) That coming to the men's . 3 * 
4 authority from the maſter, and ſhall charge him. Brownl. 64. 
On- I 
"I art But, if a man ſends his ſervant with ready money to buy meat, Show. 95. 


Or other goods, 


into the 5 
into if chargeable. 


le for thi 
80 


aut, this ſhall excuſe the mater on evidence. 
| And 


and the ſervant buys upon credit, the maſter is not 8 


90, if the maſter had forbidden the tradeſman to truſt his ſer- Browal. 64 
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c Law and And herein it is ſaid, that a ſervant, by tranſacting affairs fie 
Eq. 110. his maſter, does thereby derive a general authority and credit from 
R 1 him; which general authority is not liable to be (a) determined for 
eween Monk a time, by any particular orders or inſtructions, to which none 
and Clay- but the maſter and ſervant are privy ; for that if this ſhould pre. 
. vail, there would be an end of all dealing, but with the maſter, 


ſervant though out of place, bound his maſter, by reaſon of the former credit given him by his maſt 
ſervice, the other not knowing that he was diſcharged. 


2 Salk. 442 · If a maſter ſends his ſervant to receive money, and the ſervant 
pl. 4. inſtead of money takes a bill, and the maſter, as ſoon as told 
& Mod: 36. thereof, diſagrees, he is not bound by this payment; but acqui 
Ld. Raym. eſcence, or any ſmall matter will be (5) proof of the maſter) 
928. conſent; and that will make the act of the ſervant the act of the 
1 38. pl. 92. maſl er. 


Ward and Evans, 5 wide 10 Mod. 109, 110. 11 Mod. 72. (5) If a merchant's apprentice tram 1 
bill in this manner, I promiſe to pay ſuch a ſum for my maſter ; to charge the maſter with this note, it i 
ſaid, there ought to be either an authority precedent, or a conſent ſubſequent 3 or that the maſter hai 
intruſted him wi h his affairs; otherwiſe the maſter ſhall not be chargeable. Comb. 450. Ld. Rau. 


224. 3 Salk, 234. pl. 4. 


Lalk. 282. If A. brings caſe againſt the maſter of a ſtage- coach, on the 

pl- 12. Tus cuſtom of the realm, for a trunk loſt by his negligence ; and on 
r - * . - 

9 evidence it appears, that the trunk was delivered to the ſervant 


and the who drove the coach, who promiſed to take care of it, and that 


plaintif the trunk was Joſt out of his poſſeſſion; the action does not li 
„ againſt the maſter; for a ſtage-coachman is not within the cuſton 


(e) That ita. as a (c) carrier is, unleſs he take a diſtinct price for the carriage of 
carrier's goods, as well as perſons; and though money be given to the 
| how PY driver, yet that is a gratuity, and cannot bring the maſter within 
the carrier the cuſtom ; for no maſter is chargeable with the acts of his ſervant, 
ſhall de 5 but when he acts in execution of the authority given by his maſter; 
_— an and then the act of the ſervant is the act of the maſter*®, _ 
Dolben, juſtice. * Moſt, if not all, ſtage coaches now carry goods for hire, and therefore come vitt- 
in the deſcription of carriers. 


2 Salle. 44z. The maſter muſt alſo anſwer for torts and injuries done by li 


ny * 6. ſervant, in execution of his authority; as, where a pawnbrokers 
at 17 pris ſervant took a pawn, the pawner came and tendered the money t 


at Guild- the ſervant, who ſaid, he had loſt the goods; upon which tis 


hall. Ld. | pawner brought trover againſt the maſter, and it was held well 
Raym. 738. 


Caf. temp. Holt, 642. pl. 3. 
2 Salk. 441. So, where a ſervant of A. with his cart run againſt another eit 


Sr wherein was a pipe of ſack, and overturned the cart, and ſpoils 
730. Hur the ſack; it was held, that an action lay againſt A. 


2 Salk. 441. So, where a carter's ſervant run his cart over a boy; it was hel 


pl. 2. cited: the boy thould have his action againſt the maſter, for the cam 
Ld. Raym. F 5 
739. he ſuſtained by his negligence. 


Vent. 295 So, where the ſervant of 4. brought a coach and two ungoremt 


3K 92 able horſes of his maſter's to Linco/ns-Inn-Fields, a place mu 


Michael and ſrequented by people, and there drove them to make them 1* 
Aleſtree. able, and fit them for a coach; and the horſes being unruly, Uo 
for want of care, &c., run upon the plaintiff, and hurt and —_ 
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was held, that it well lay; and that it ſhall be intended the maſter f 
ſent the ſervant to train the horſes there. 

It was lately ruled on the authority of the precedent in Turber- Brucker v. 
ville v Stampe, 1 Ld. Raym. 264. 3 Ld. Raym. 375. that a declara- Frmont, 
tion charging the maſter, the defendant, with having negligently Rev bam 
driven his cart againſt the plaintift's horſe, was ſupported by eyi- 
dence, that the ſervant drove the defendant's cart. 


L) For what Acts of his ſhall the Servant himſelf 
anſwer to others. 


IF a maſter command his ſervant to do what is lawful, and he Skin. 228. 
miſbehave himſelf, or do more, the maſter ſhall not anſwer for H- 7+ 

his ſervant, but the ſervant for himſelf, for that it was his own 

act; otherwiſe it would be in the power of every ſervant to ſubject 

his maſter to what actions or penalties he pleaſed. 

And on this foundation it hath been ruled, that if a man com- Skin. 22& 
mand his ſervant to do a lawful act, as to pull down a little 
wooden houſe, (wherein the plaintiff was, and would not come 
out, and which was carried upon wheels into the land, to trick 
the defendant out of poſſeſſion,) and bid him take care that he hurt 
not the plaintiff; if, in doing this, the ſervant hurt the plaintiff, 
in treſpaſs of aſſault and wounding brought againſt the maſter, he 
may plead not guilty, and give this in evidence; for that he was 
not guilty of the wounding, and the pulling down the houſe was. 

a lawful act. 

But it is laid down as a rule, that, in every caſe where the 8E. 4. 48. 
maſter has not power to do a thing, whoever does it by his com- Te Choke. 
mandment is a treſpaſſer as well as the maſter, 

If a maſter locks a man into his houſe, and delivers the key to 22 E. 4. 45. 
lis ſervant, if the ſervant be ignorant that any body be there, the F“ Jena;. 
errant is not chargeable ; but if he know that the maſter had 
mpriſoned one tortiouſly, and he ſtill kept him in priſon, he is 
lable to an action. | 
| [f the ſervant of a taverner ſells wine that is corrupted (a), Roll. Abr. 
owing it to be ſo, no action of deceit lies againſt the ſervaut, 8 2 
tor he did it but as a ſervant. in 3 
*f debt knows of, and was witneſs to, a releaſe of the debt, made before the action brought for it ; yet no 
Re. 2;4/alt the attorney, for he acted only as a ſervant, and in the way of his calling. Mod. 209. 

lf the ſervant of A. leaſe lands to another for years, reſerving a Roll. Abr. 
it to A., and, to perſuade the leſſee to accept thereof, he promiſe, 95: 9 
wat he ſhall enjoy the land, during the term, without incum- Broking ang 
denccs z if the land be incumbered, &c., the leſſee may have an Came. 
** on the caſe againſt the ſervant, becauſe he made an expreſs (3.508 
1% Warranty. his ſervant 
en al horſe, and the ſervant ſell him for a good one, whereby the ſervant is arreſted and indamaged; 


6 «& [ervant ſhall not have his xrmaedy againſt his maſter. Cro» Jac. 471, * Nu. If the ſervant did 
Aa It Was an ill borſe 2% 
If 


- 
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Yelv. 137. If a man draws a bill, to which he puts his ſeal in this form * 


Mt — Memorandum, That I have received of J. S., to the uſe of my gi, tr 
| (e) Whether The ſum of 40/., to be paid at Michaelmas following ; the ſervant ig w 
"ths: he wha liable hereby, for though in the premiſes it is ſaid to be to the yſe hi 
ih: ſi aks . . . * . l 
Wh ee Of his maſter, yet the payment being indefinite, muſt be under, m. 
[i goods far his ſtood to be by him who ſealed the bill: but it is ſaid, that if it had ſec 
11 maſter, been to be repaid hy his maſter, that (a) the ſervant had not been or 
* without any liable. | | 
| Wi particular ; > : tab 
4 promiſe of paying for them, is liable to pay for them; and where, upon the circumſtances of ſuch a | 
114 cafe, though he may be held liable at law, a court of equity will relieve; vide Preced. Chan, g, nc 
M454 Abr. Eq. 308, any 
1 Mich. So, Mr. M. idmay, agent to the 2 ork Buildings Company, reſiding 2nc 
Wb At To. in Scotland, drew a bill of exchange in favour of F. S., on their caſhic Wi fal! 
1 mas yo in London; which bill run thus: * To :/hop, Caſhier to the haz 
1 1 — © Honourable Governor and Aſſiſtants of the York Buildings Com- for 
WK ry 3 % pany, at their houſe in Winchefter-freet. Sir, pray pay to J. &, & thir 
2 Barnard. * his order, 200 /., and place it to the account of the Company for act; 
— - 320. « value received, as per advice, by your humble ſervant, Charly 8 
28.95 „ Mildmay.” The letter of advice referred to, was directed to the WW zrri 
8. C. governor and company, informing them of the draught made upon Wi land 


Mr. Biſhop, in favour of J. S. (but it did not appear that this was WW the 
the uſual method of drawing bills on the company); Mr. Biſby WW tis | 
accepted the bill generally, viz. Accepted by J. Biſhop ; and if 8⁰ 
this acceptance ſhould charge him in his own right, was the WW (ut: 


queſtion ? It was ſaved for the judgment of the court, after; him. 
verdict at nj prius for the plaintiff; and it was reſolved it ſhould, if 
of m 
may 
(M) For what Acts of his ſhall the Servant anſwer, Ia 
and be reſponſible to his Maſter : And herein, 8:9 
or 
1. Where by an implied Truſt or Confidence a Servant ſhal ry 
anſwer in a Civil Action. felf t} 
prevai 
8 Co. 84. IF a man commits money to his ſervant to carry to ſuch a plac Hand t! 
vide tit. and he is robbed, the ſervant ſhall not anſwer for it; for a euer. 


_—_— only undertakes for his diligence and fidelity, and not for tit 


ſtrength and ſecurity of his defence, and therefore ſhall not * 
obliged to preſerve his maſter's property at all adventures. And 
herein the law, as now ſettled, makes a difference between a ſer- 
vant and another independent perſon ; for every other perſan ccf 
naturally no more thay the ſingle care of his own affairs; and i 
not bound in point of duty to defend or intermeddle with > 
property of another; but where he will officiouſly create to himſel 
fuch an undertaking, he is obliged to anſwer the loſs, if any MF 
pen; but a ſervant js, by the duty of his place, under the com 
mand of his maſter, and is bound, in point of neceſſity, to take cut At c. 
of another's affairs. Now the firſt contract, whereby he becomes 
a ſervant, implies no more than an undertaking for his care n bods 0 
obedience ; and whenever he afterwards intermeddles in "I 2 


afk 
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; forms Furs of his maſter, it is but in conſequence of that original con- 


niajter, tract, and therefore cannot be extended any further; and fince, 

vant ig when he firſt contracted, it was no more than an undertaking for 

the uſe his own care and fidelity, whenever he intermeddles with his 

under. maſter's affairs, it is under that general undertaking, and, by con- 

if it had ſequence, he cannot be charged but for deficiency, in point of care, 

ot been or of faithfulneſs; and therefore is not anſwerable for any inevi- 
table accident, 


of woch a But if A. is employed by B. to ſail from England to the Indies, Sid. 298. 
Chan. 46, 2nd A. covenants, that he or his ſervants will not thence import L. 188. 
> 832 , , 2 Keb. 88. 
any callicoes, Sc., and A, retains C. as his ſervant in this voyage, Huſſey and 
reſiding 2nd acquaints him with the covenants, and notwithſtanding C. Pacey. 
r caſbiet I falicly and fraudulently brings thence certain callicoes, Qc., A. ſhall 


er tothe have an aCtion againſt C., for though no aCtion lies by a maſter 


gs Con- for the bare breach of his command, yet, if a ſervant does any 

J. % ding falſely and fraudulently, to the damage of his maſter, an 

pany for action will lie. 

 Charlt Sc, if a merchant's ſervant takes his maſter's goods that are Roll. Abr. 
ed to the arived at a port in Eugland, and, before payment of the cuſtoms, 105. Cro. 
ade upon lands them, per gued the goods are forfeited and ſeiſed by the king; l_— 


this un de maſter may have an action of treſpaſs upon the caſe againſt SC. L 


Ir. B = tis ſervant, | v. Kirk, 
„; andif So, if a ſeryant, that drives his maſter's cart, by his negligence 2 Hl. 4. 14. 
was the ſuffers the cattle to periſh, an action upon the caſe lies againſt Bro. tit. 
„ after 1 him. 1 


ſhould, t a man deliver a horſe to his ſervant to go to market, or a bag 21H. 4. 14. 
of money to carry to London, which he neglects to do, the maſter Moor, 248. 


may have an action of account or detinue againſt him. 


( A maſter ſends his ſervant, that uſed to tranſact affairs of that roMod.rog. 
an wer, . . o * Ni 

; nature for him, on Saturday morning with a note drawn upon Sir — 
erein, de phen Evans, with order to get from Sir Stephen either Bank. bills 


or money, and turn them into Exchequer- notes; but the ſervant 
having other buſineſs of his maſter's upon his hands, to ſave him - 
felf the time and trouble of going to Sir Stephen, goes to B. and 
prevails with him to give him a Bank-bill for Sir Stephen's note, 
and then in purſuance of his maſter's orders inveſted it in Exche- 
quer-notes, which he brought to his maſter, not letting him 
know but that he had gone to Sir Stepben ; Sir Stephen Evans failing 


vant ſhal 


ch a plact, 
for 2 {ers 
not for the 


all * n the Mænday following, it was adjudged, that this loſs ſhoul 

res. r- Hon the maiter, and not on B.; and the court was of opinion, 

veen 2 Y hat the maſter could not recover it of the ſervant, the loſs being 

perſan caſioned by a mere accident, and not by either folly or negli- 

T5; and ence. | 

e with th 

to hi . Where Servants or Apprentices ſhall be puniſhed criminally, 

if 2 for Acts done in relation to their Maſters. | 

Tr b 

to take cue At common law, a ſervant or apprentice, without any regard Hale's HM 


he become 

nis care ry 
1 

ales * 


o age, might be guilty of felony in feloniouſly taking away the 2 * 
06s of their maſter, though they were goods under their charge, 
$ lbepherd, butler, &c., and may at this day for any ſuch 

offence 
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599. 


Hale's P. C. 
666-7. 


Hawk. P.C. 
c. 33: $12. of the goods both at the time they were delivered, and alſo at the 


Dyer, 5. pl. 
2,3- J Inſt 
105. Hawk. 
. e. 


© maſter's rents, runs away with them, or a ſervant, who being 4 
Fx. () Or truſted to ſell goods, or to receive money due on bond, ſells ti 
the. maſter's Ky 

wife, ſhe 
being as well 
bis miſtieſs 
as if the were 
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offence be indicted, as for a felony at common law; but at con- 
mon law, if a man had delivered goods to bis fervant to keep cr 
carry for him, and he carried them away animo furand: ; this wa 
conſidered only a breach of truſt, but not felony. 

But now by the ſtatute of 21 H. 8. c. 7. it is enacted, Tha 
c all and ſingular ſervants, to whom any caſkets, jewels, money, 
« goods, or chattels, by his or their maſters or miſtreſſes, ſhall 
« from henceforth be delivered to keep, that if any ſuch ſerymt 
cc or ſervants withdraw themſelves from their maſters or mii. 
e treſles, and go away with the caſkets, jewels, money, goods, or 
cc chattels, or any part thereof, to the intent to ſteal the ſame, 
© and defraud his or their maſters or miſtrefles thereof, contray 
* to the truſt and confidence to him or them put by his or their 
© maſters or miſtreſſes, or elſe being in the ſervice of his or ther 
cc maſters or miſtreſſes, without any aſſent or commandment of his 
c maſter or miſtreſs, embezzle the ſame caſkets, jewels, money, 
&« goods, or chattels, or any part thereof, or otherwiſe convert the 
« fame to his own uſe, with like purpoſe to ſteal it; that if the 
&« ſaid caſket, jewel, money, goods, or chattels, that any fuck 
& ſervant ſhall go away with, or which he ſhall embezzle, with 
cc purpoſe to ſteal as aforeſaid, be of the value of 40s. or abo, 
c that then the ſame falſe, fraudulent, or untrue act and 
& demeanor, ſhall from henceforth be deemed and adjudged 
« fclony, Sc. Provided it extend not to apprentices, nor to all 
« perſon under the age of eighteen years; but every ſuch appret- 
< tice, or perſon within that age, doing that act, ſhall be, and 
ce ſtand in the like caſe, as they were before the making of tl 
* ä 

By the act of 27 H. 8. c. 17. clergy was taken away in this cal 
if the indictment were laid ſpecially upon the act of 21 H. 8. 4 
and purſuant to the ſame, and by the act 28 H. 8. c. 2. this at 
of 21 H. 8. c. 7. was made perpetual ; but by the act of 16. 
c. 12. theſe acts were both repealed ; but again, by the act d 
5 Eliz. c. 10. 6 3. this act of 21 H. 8. c. 7. was re- enacted ani 
made perpetual ; but it did not revive the act of 27 H. 8. c.. 
for taking away clergy. But now by 12 Ann. c. 7. clergy in ſuch 
caſe is taken away from facts committed in any houſe or out 
houſe, except as to apprentices under the age of fifteen years 10 
bing their maſters. ; 

In the conſtruction of this ſtatute the following opinions hai 
been holden : 

1. That it extends only to ſuch as were ſervants to the os 


time when they were ſtolen. | 
2. That it is ſtrictly confined to ſuch goods as are deliveres # 
keep; and therefore that a receiver, who having received bi 


goods, &c. and departs with the money, is not within the ſtatute; 


but that a ſervant who receives his maſter's goods from an 


(a) ſervant, to keep for the maſter, is as much guilty as * 


ho\ 
or: 
1 
the 
fore 
mel 
his 
ther 
caut 
ther 
mall 
But 
or 2 
and 
deca! 
Hat 
malt 
taker 
good 
it wit 
it hat 
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received them from the maſter's own hands; becauſe ſuch a deli- 
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t com · 4 ſole. Hal:'s 

eep or very is looked upon as a delivery by the maſter. — _ P. C. 

11S vn 3. That it includes not the waſting or conſuming of goods, Hawk, P.C. 
howſoever wilful it may be; nor the taking away of an obligation, © 33+ $ 14+ 

© That or any other bare choſe in action. 

money, 


4. That it extends not to the taking of ſuch things, whereof comp. 50. 


85 ſhall the actual property is not in the maſter at the time; and there- Palt. c. 102. 
ſervant fore, that if a ſervant having money or corn, Cc. delivered to him, * 2 . 
or mil. melt down the money of his own head, without the command of IO 
ods, or his maſter, into a piece of plate, or turn the corn into malt, and 

e ſame, then run away with them, that he is not within the ſtatute ; be- 

ontray I cauſe the property of theſe things is fo far changed, by altering 

or ther WH them in ſuch a manner, that they cannot be known again, and the 

or their maſter cannot afterwards take them, without being a treſpaſſer. 

nt of his but it is agreed, that if a ſervant make a ſuit of clothes of cloth, 

monen, er 2 pair of ſhoes “ of leather, delivered to him by the maſter, * How can a 
wen the and then run away with them, that he is not within the ſtatute z pair of hoes 
t if the WW becauſe the property is no way altered; and even in the firſt caſe, — a 
ny ſuck WY Hero ſeems to be of opinion, that the taking of the plate and the leather 
zle, with malt is within the ſtatute 3 and that the whole act of the ſervant, . not of 

| | the value of 

r above, WW taken together, ſhould be deemed a converſion of the maſter's 407. which 
act n goods to his own uſe, with an intent to ſteal them, which brings is not very 
adjudged WW i: within the expreſs letter of the ſtatute z on which foundation Pebble; 
„r to i hath been reſolved, that a ſervant who changes his maſter's 
1 appret- ¶ money from ſilver to gold, and then runs away with it, is within 
l be, and the ſtatute. | 
ig of tlu (By 15 G. 2. c. 13. $12. © if any officer or ſervant of the 


« Bank of England, being intruſted with any note, bill, dividend, 


this caſe, “ warrant, bond, deed, or any ſecurity or effects of any other 
H. 8. ./ perſon lodged or depoſited with the ſaid company, or with him 
2, this 3) “ as an officer or ſervant of the ſaid company, ſhall ſecrete, em- 
of 1 E.6. ( bessſe, or run away with the ſame, or with any part thereof, he 
the act d thall ſuffer death without benefit of clergy.” - 

ated 1 y 5 C. 3. c.35.6 17. and ) G. 3. c. 50. © if any deputy, clerk, 
I. 8. c % agent, letter-carrier, poſt-boy, or rider, or any other officer or 
gy in ſuc) . perſon whatſoever, employed in receiving, ſtamping, ſorting, 
fe or cu charging, carrying, conveying, or delivering letters or packets, 


years rob» 


inions hat 


dor in any other buſineſs relating to the poſt-office, ſhall ſecrete, 
' embezzle, or deſtroy any letter, packet, or bag of letters, which 
* he ſhall be intruſted with, or which ſhall have come to his 
' poſſeſſion, containing any bank-note, bank poſt-bill, bill of ex- 


the ov" change, Exchequer-bill, South-ſea or Eaſt-India bond, divi- 

4 alſo ate dend warrant, navy, or victualling, or tranſport bill, ordnance 
debenture, ſeaman's ticket, ſtate-lottery ticket or certificate, 

delireted 4 ' Bank receipt for payment on any loan, note of aſſignment of 
-eceived bi | ſtock in the funds, letter of attorney for receiving annuity or 
\o being 1. | widends, or for ſelling ſtock in the tunds, or belonging to any 
nd, ſells OF company, ſociety, or corporation, or of the Bank, South-ſea, 
the ſtatule! Laſt.India or any other company, or ſociety, or corporation, 
om an 11 nerican provincial bill of credit, goldſmith's or banker's letter 
as if — of credit, or note for or relating to the payment of money or 

rec 


« other 


—— — 
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. > * . 8 - . 
c 4 — r ES A : 


$9% 


Maſter and Servant, 


« other bond or warrant, draught, bill, or promiſſory notè whats 


1 ſoever for the payment of the money, or ſhall ſteal and take any tio 

ic of the ſame out of any letter or packet that ſhall come to his the 

cc poſſeſſion, he ſhall ſuffer death without clergy.” ol 

By 7 Ja. 1. c. 7. and 17G. 3. c. 56. „ perſons employed in the 10 

* hat, woollen, linen, fuſtian, cotton, iron, leather, fur, hemp, del 

« flax, mohair, ſilk, or dying manufactures, who ſhall embezzle the 

« or clandeſtinely dye any of the materials with which they ar wh 

« intruſted, and any perſons who ſhall knowingly. buy, ſell, pawn, yan 

or diſpoſe of the ſame, ſhall be liable to be puniſhed by fine, his 

*« whipping, and impriſonment.” ] I 

perſo: 

wh party 

(N) Of the Maſter's Authority over his Servant, ha 

and how far he may correct and puniſh him, IT 

gfe: 6.25. 17 is clearly agreed, that a maſter may correct and puniſh his 

. F ſervant in a reaſonable manner for abuſive language, negled of (0) 
_ duty, &c., and that in an action of affault and battery brought et 
maſter in his againſt him, he may jultify, that he was (a) his ſervant, gave pro: t 
1 voking language, Q., and that therefore moderate caſtig avit ; and | 
fotth the re- On iſſue of (6) immotlerate caſtigavit, if it appears in evidence, that be 
rainer, the. the puniſhment was ſuch as is uſual from maſters to their ſervants, lat 
3 the maſter will be acquitted. for in 
buſineſs, being matte's iſſuable. Sid. 177. (5) Where the plaintiff replied non moderate caftigenit as 5 
held well, though not ſo pertinent an iſſue as immzderate caſtigavit, Vent. 70. Side 444. 2 Keb 623, as 
2 Mod. 167. But as ſuch correction muſt be moderate, it has been held, that All 
. „the maſter cannot juſtify wounding his ſervant; as, in affault go 
RT 6 battery, wounding, and impriſonment, &c., defendant julty crran 
z Inſt. 316. fies, for that he and the plaintiff were ſervants to the ſhenif d But 
"hoon — 4 Suffelk ; and that the plaintiff, when he ſhould have been attend ticing 
not guilty to ing in court, was at a conventicle; and that he, by command d dreſled 
the wound- the ſheriff, /eviter & molliter manus impoſuit upon the plainti "SM 
on and brought him thence; which is the ſame treſpaſs, &c. V tain 
dy virtue of demurrer to this plea it was held ill; becauſe as to the wound 9 
2 [cp ing * he ſays nothing at all, and in that he cannot juſtify. the e p 
p hs defendant may plead double, not guilty to the whole, and juſtify as to a part of the treſpch Nice, ts 
2H. 4. 4. Alſo it hath been held, that, though a maſter may beat his {et * 8 
0 Res 75. vant, yet he cannot delegate that power to another; for yory dama %, 
3 167. lord might beat his villein, either with cauſe or without, and q Was - 
could have no remedy, yet if another by his command did it, th e 1 
villein might have had an action. „de 
Hale's Kit. From this authority which a maſter hath over his ſervant, *' otherar 
F. C. 454. held in law, that if a maſter deſigneth moderate correction to whethe 
ſervant, and accordingly uſeth it, and the ſervant, by ſome min qa 5 
tune, dieth thereof, this is not murder, but per infortunums; ® "A 5 
cauſe the law alloweth him to uſe moderate correction; 1 Ar 

therefore the deliberate purpoſe hereof is not ex maiitia Pf Wt of the 
. 4. ; i. but y 
cogttat Pantif may 


Vox. 
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But if the maſter deſign an immoderate or unreaſonable correc- 
tion, either in reſpect of the meaſure, or manner, or inſtrument 
thereof, and the ſervant die thereof; this per (a) Hale cannot be 
excuſed from murder, if done with deliberation and deſign ; 
nor from manſlaughter, if done haſtily, paſſionately, and without 
deliberation 3 and herein, ſays he, conſideration mult be had of 
the manner of the provocation, the danger of the inſtrument 
which the maſter uſeth, and the age or condition of the ſer- 
vant that is ſtricken; and the like of a ſchoolmaſter towards 
his ſcholar, 


593 
(a) Hale's 
Hiſt. P. C. 
454. 
And per 
Hawkins, 
where a 
ſchool- maſ- 
ter in core 
recting his 
ſcholar, or a 
father his 
ſon, or a 
maſter his 
ſervant, or 


an officer in whipping a criminal condemned to ſuch puniſhment, happens to occaſion his death, if ſuch 
perſons in their correction be ſo barbarous as to exceed all bounds of moderation, and thereby cauſe the 
party's dea.h, they are guilty of manſlaughter at the leaſt; and if they make uſe of an inſtrument improper 
for correRion, and apparently endangering the party's life, as an iron bar, or ſword, &c., or kick him to 


the ground, and then ſtamp on his belly and kill him, they are guilty of murder, 
$5. for which are cited Bratton, lib. 1. c. 4: H. P. C. 


31. Cromp. 28. Dalt. c. 96, 
Kelyn. 65. 5 Mod. 287. Foſt. Cr. Law, 262. 


(0) Of the Maſter's Remedies againſt others for 
enticing away, and other Injuries done in relation 
to his Servant. 

J is clearly agreed, that from the intereſt a maiter has in the 


labour and ſervice of his ſervant, he may maintain an action 
for inciting (5) or taking him away. 


«#2y ; and this though he be only a journeyman, Hart v. Aldridge, Cowp. 54. 
eld, that 


Alſo, if without any enticement a ſervant leave his maſter, Noys 10. 
Aal without licence or juſt cauſe, and J. S. knowing him to be his 2 
nt juli ſerrant, retain him, an action lies. Keilw. 180. 2 Lev. 63. 
heriff dd But it hath been held, that an indictment does not lie for en- Salk. 380. 
| attend ticing away a ſervant, being a private injury, which may be re- as 1 
mand a weſſed by civil action. pl. 21. 6 Mod. 99. 182. 239, 2 Ld. Raym. 1116. The Queen v. Daniel, 
youy In caſe the plaintiff declared, that J. S. 19 Sep. 16 Car. 2. was 7: 
Dc. raaned as an apprentice to ſerve the plaintiff for nine years, and pap eee 
1 continued in his ſervice till the 31ſt of Ofober 21 Car. 2. when 169, 1704 
Ye the defendant procured the ſaid F. S. to leave the plaintiff's ſer- 28 
| nee, Sc. (e) per quod the plaintiff tatum proficuum quod ratione ſer- yn 
his le uti pred, J. S. per totum reſiduum termini recipere potuiſſet totaliter (e) The 
am erdidit, Sc. and after (d) a verdict for the plaintiff, and general 3 
thoug" AT 4amages given, though it appeared the term was not expired, it ho * 
it, em Fas intended that damages were given for all the term, as well his ſe:yant, 
did u, the time to come as paſt; for the damages muſt be intended to be = 8 | 
: taxed according to the declaration; and if it ſhould be intended Ava * 
ryan N therwiſe, it would be uncertain to what time they were taxed, vice for a 
ton vbether to the exhibition of the bill, or verdict given; and judg- long ye 


ment arreſted accordingly. 


0 of the ſubſtance of the action, but for aggravation of damages only. 
i dat yet vide Cro, Jac. 619. Yelv. 94. 
Nauf may take damages for the departure only. Mod. 271. pl. 22+ 


Vol. IV. Q q 


Hawk. P. C. c. 29. 


Kcilw. 136. 


21 H. 6. 31. 
pl. 18. 

(6) But it is 
ſaid, that for 


taxing away a man's ſervant out of his actual ſervice, treſpaſs will lie; but that for enticing him, only 
a action on the caſe. Salk. 380, pl. 17. 2 Ld. Raym. 1116. Treſpaſs will lie for enticing him 


ſpace of fix 


waths then next following Kc. After a verdict for the plaintiff, though the original bore tete before 
ie end fth — 0 * 2 2 it; for the viz. was more than needed being 
ker of ce en, Months, yet the plaintiff had bis judgment; for the viz Hob. 284. All. 23. per 
(d) Where upon a demutter it may be helped, for the 
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And. 13. For tlie battery of a ſervant, the maſter as well as ſervant may | u 
5 * * bring an action, and each ſhall recover damages, for both are in. f 
Style, 9 jured; the ſervant in his perſon, and the maſter (a) by the loſz af 
2 Bult. 1,8. his ſervant's labour; and therefore a recovery in an action brought pe 
. by one of them, cannot be pleaded in bar to an action brought hy OC 
3s this that the other. ne 
entitles the maſter to his action, he muſt always declare per- quad ſervitium amiſit. Cro. Jac. 618. th 
Roll. Rep. 393.—— And therefore the det-dant may plead not guilty, and give it in evidence, that no 
he did not lole his ſervice. 2 Roll. Abr. 682. 
Yelv.89,90. But if a man beats another's ſervant to that degree that he dies 
— 1 7*5- thereof, the maſter loſes his action, and mult proceed by inditt. 4 
568 ment; for the private injury to him 1s drowned in the genen 
1 Salk. 11. injury to the publick. 
Rell, Abr. If a ſurgeon, in conſideration of a ſum of money, undertakes to 
oe _— cure my ſervant of a hurt, and he applies unwholefome medicines 
> Bal, vt thereto, on purpoſe to make the wound worſe, by which I loſe 
the ſervice of my ſervant for a long time, I may have an action on 
the caſe againſt the ſurgeon. 
3 Burr, If a daughter, who is under age, and lives with her father, be P 
3 g. feduced, the father may maintain an action againſt the ſeducer to [ 
3 Term recover a compenſation for the loſs of her ſervice; and he may do 8 
Rep. 166. fo, whatever be her age, if ſhe lived with him at the time, and ach whe 
of ſervice be proved: and the ſlighteſt acts of ſervice will ſufhce.] Bri, 
of: 
y » . . , Jacu 
(P) What a Maſter or Servant may juſtify doing in I: 
cach other's Defence. gove 
Hale's Hit. FROM the relationſhip between a maſter and ſervant it hati ay 3 
. been agreed, that a maſter killing a perſon in defence of his ang 
Tag ; 12 3 A 
ſervant, or a ſervant in defence of his maſter, are not guilty ol hens 
murder, and that in thofe caſes, the act of the aſſiſtant ſhall hare 105 
ot | 4 | wifd 
the ſame conſtruction, as the act of the party aſſiſted ſhould hare vid 
N 8 R ec 
had, if it had been done by himſelf. A 
2 Roll. Abr. Alſo, a ſervant may juſtify an aſſault in defence of his (6) maſter; r 
3 ., and by ſome opinions, ſo may a maſter in defence of his ſervant; but ge bs 
Cent. S I. Others hold that he cannot; becauſe in ſuch caſe he may have a 
407- 11.2. action per qued ſervitium amiſet. woods 
(5) But he muſt by 
cannot juſtify in defence of his maſter's ſon, becauſe not fervant to him. Dalt. c. 72. Crompt. 1586 and tele 
Nor in detence of his maſter's goods. 2 Lutw. 1481. Bu 
_ Abr. A ſervant ſhall not avoid a deed made by dureſs to his maſter, that tl 
end 856 nor vice ver J. lafety 
Bro. Main- As to a maſter's maintaining a ſervant, or a ſervant his maſter, jects 
_— in ſuits and legal proceedings, it is agreed, that a maſter mayF _ 
5 116. along with his ſervant, or with his domeſtick chaplain, to reta ene 
' Moor, 814. counſel: alſo, he may pray one to be of counſel for him, and m alſo it 
go with him, and ſtand with him, and aid him at the trial, " Vo, 
ought not to ſpeak in court in favour of his cauſe: alſo, if the fc. 10 pr 
vant be arreſted, the maſter may aſſiſt him with money to keep ha Ty 
from priſon, that he may have the benefit of his ſervice; but tis 3 
maſter cannot ſaſely lay out money for the ſervant in a real — $ ſub 
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Maſter and Servant, 


unleſs he have ſome of his wages in his hand; but theſe, with the 

ſervant's conſent, he may ſafely diſburſe. | 
As to a ſervant's maintaining his maſter, it is agreed, that a Hetl. 9g. 

perſon retained generally as a ſervant, and not for a particular ee Abr. 

becaſion only, may lawfully ride about to ſpeed his maſter's buſi- — 30. 

neſs; and may go to counſel for him, and ſhew his evidence to 

the counſel, or to the jury, and ſtand by him at a trial; but can- 

nv: lawſully lay out his own money in the ſuit. 
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Merchant and Merchandize. 


HE protection of trade was very early a favourite object 
[T of the laws of this country. In the time of King Athelſtan 
we tind a very remarkable law, which ſays, that any merchant 
who has made three voyages upon his own account, beyond the Wilkins 
Britiſh channel, or narrow ſeas, ſhall be entitled to the privilege As! Sax. 
of a thane. Et fe mercator tamen fit, qui per trans altum mare per —— I, 
facultates proprias abeat, ille paſlea jure than fit dignus.] Lond. p. 71. 

It ſcems agreed too, from the fundamental principles of our 
government, that the king cannot regularly prohibit trade, nor 
lay a penny impoſition on it; but that every man may uſe the ſea, 
and trade with other nations, as freely as he may uſe the air. 

And this freedom of trade is not only allowed by the common (=) This re. 
law, but hath alſo been aſſerted and eſtabliſhed by the care and ſects alien 
wiſdom of princes and parliaments; and to this purpoſe it is pro- — 
vided by magna charta, c. 30. That (a) all merchants, (6) if they proves that 
were not openly prohibited before, ſhall have their ſafe and ſure r wg 
conduct to depart, come and carry, buy and ſell, without any — — 
manner of evil tolts, by the old and rightful cuſtoms, c. 
wou'd not have extended it to aliens, and left the Engliſh without it. 2 Inſt 57. (5) This ks 


mat be by act of parliament, becauſe it concerns the Whole realm, which is implied in the word operd;, 
We 1£:3es to aliens only, 2 Inſt. 57. 


fore; o her- 


But notwithſtanding this freedom of trade, yet it ſeems agreed, Skin 335. 
that the king may in time of war, and for the publick ſervice and 3 II 
lafety, lay an embargo on ſhips, and employ the ſhips of his ſub- pd ng. 
jects in the publick ſervice z but this, ſays my Lord Chief Juſtice Child and 
Hal, ought to be upon great emergencies, and for the publick Lach. 
benefit, and not for the private intereſt of any perſon or ſociety : 
allo it ſeems agreed, that the king may, by his writ of ne exeat 
uo, retain a ſubject from going out of the realm; and may by 

is privy ſeal command any of his ſubjects to return out of a 
foreign nation, on pain of having their lands ſeiſed, Sc. It hath 
likewiſe been holden, that the king by his prerogative may reſtrain 

$ ſubjeQs from trading with an infidel nation, tate, or people, 

q 2 without 


— — 
Tan. 
8 


. —————— 
2 X * 
2 


— 
—— 


r 
3 — 
: - 


3 
1 


— 
— 


22 
— > ex caputt 3.24 
o 


— 2 = 


— 


. 
AZ 2 n 
— 


— 
— 


3 
e 
: - 


= 


= 


—— 


—ä . —— 
Or Rt ——— . — 


3 
[2 
5 
1 


” 
* 

| 
4 
þ 
q 


| 
| 


596 


2 Roll, 
Rep. 113. 
Yelv. 235. 
3 Mod. 
226-7. 
Show. 127. 
Molloy, 
418. 

[ (a) Theſe 
euſtoms 
were firſt 
eſtabliſhed 
to ſupply 
the want of 
laws, and 
afterwards 
admitted as 
laws. } 

(5) There 


are four ſorts of merchants, viz. merchants adventurers, merchants dormant, merchants travelling, and 
merchants refideats. 2 Brownl. gg. per Coke. 
traders, as well and as properly as merchant adventurcrs ; and that a merchant taylor is a common terms 
3 Salk. 445. per Holt; & vide head of Bankrupts. 


Werchant and Merchandize. 


without his licence; and on this foundation principally it was 
held, in the caſe of Sands and The Eaf?-India Company, that the 
king's charter, which gave them an excluſive right to trade to the 
Eaft-Indies, was good. But this doctrine feems now exploded, 
for nothing can exclude the ſubject from trade, but an act of par. 
liament. 

And as the freedom of trade and merchandize 1s ſupported by 
the common law, ſo like wiſe are there certain cuſtoms (a) and pri- 
vileges annexed thereto by the common law, of which the 
judges will take notice ex of:cz9. But theſe privileges are not to 
be extended (5) to every one who buys and ſells; nor is he from 
thence, ſays Molloy, to be denominated a merchant, which appel. 
lation pecultarly belongs to him who trarhicks in the way of com- 
merce by importation or exportation; or otherwiſe, in the way of 
emption, vendition, barter, permutation, or exchange; and who 
makes it his living to buy and ſell, and that by a continued aſſidui- 
ty, or frequent negotiation in the myſtery of merchandizing z but 
thoſe, who buy goods to reduce them by their own art or induſtry 
into other forms than formerly they were of, are properly called 
artificers, not merchants. 


But it is ſaid, that a merchant includes all ſorts of 


Carch. 82. It hath been adjudged, that a gentleman who is abroad on his Al 
— travels, and draws a bill of exchange, makes himſelf a merchant 5 5 
Comb. 45. within the cuſtom as to this ſpecial purpoſe, to make him reſpon- A r 
— v- fible to the party upon non-payment ; and this the rather from hy 
tenen. the inconveniences that might enſue, and the ſuſpicion that might is : 5 
increaſe amongſt foreign merchants upon bills of exchange, if per- a Foo 
ſons who took upon themſelves to draw ſuch bills ſhould not be e 
liable to the payment thereof. ning a1 
(e) The But as the laws and cuſtoms of merchants are of various kinds, _ Fr 
_— w and moſt of them chiefly known (c) to merchants themſelves, we frangers 
3s part f ſhall here only inſert what we find in our law-books relating to the r 
the com- following heads: ; Ar 
mon law a ata bs 
of this kingdom, of which the judges ought to take notice; and if any doubt ariſe to them about the A 
cuſtom, they may ſend to the merchants to know their cuſtom, as they may fend for the civilians to nd 
know their law. Winch. 24.—— May direct an iſſue for trial of a cuſtom among merchants. are they 
Hard. 486. * ——* The law of merchants cannot be proved by witneſſes, for it is the law of the on they wo 
Pillan v. Van Microp. 3 Burr, 1663. tain 'FY 
purchal;, 
A 
: "una! 
(A) Of Alien Merchants. office th 
- . EF an os 
(B) Of Principals and Factors. may 
(C) Of Partners and Joint-Traders. afure a 
Les, 0 


(D) Of Owners and Maſters of Ships. 
(E) Of Mariners. 
(F) Of Average. 
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abitatio 
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Mong} 
tic King, 


(6) Of 
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[(G) Of Hypothecation. 
(H) Of Charter-Parties. 
(1) Of Policies of Inſurance: And herein, 


[r. Of Marine Inſurances, 
2. Of Inſurances upon Lives. 
3. Of Inſurances againſt Fire. ] 


(K) OF Bottomry [and Reſpondentia]. 
[(L) Of Bills of Lading.] 
(M) Of Bills of Exchange, 


N] Of the Proviſions for the Encouragement 
of Shipping and Navigation.] 


alled 


—ͤ—ũʒ4—« >> ITT — 


x, and 

orts of . 

=, (A) Of Alien Merchants. 

5 ALTHOUGH, by the policy of our conſtitution, aliens lie Nur tits 

Kone under leveral diſabilities, and are denied in many inſtances 10 Tr 

: 8 the benefits of our laws; yet are they (a) here, as in moſt other law of Eng 

f = countries, allowed to trade and merchandize, which privilege is — 

RS : ; contracts 

night contirmed to them by (6) magna charta, and (e) divers other acts eg 5 

þ— ot parliament. tends the 

* *ſabil'y of aliens; becauſe the ſhutting out of aliens tends to the loſs of people, which, laborioufly 

ot be em bed, are che true riches of any county. Vent. 427+ per Hale, C. J.— The king pardons his 
«wing and obedient tutyeRs ; this extends to aliens, if here at the time, though not made denizens. Per 

inds, Hob. 271. (6) For this vide Jupra, an] 2 Inſt. 57. Molloy, 417. (e) Bj the 2 E. 3. c. 9. merchant 
Arangers and others tha!l g» and come with their merchandise ——BygE. 3. . 1. all merchant 

3, We aangers and 0.ners may freely buy and ſel! their commodities from whenceſoever they came without 

o the eee n n0withſtanding charters or ufage to the contrary, which charters or uſage (if any be) the 


King, lors, and commons hold tu be of no torce, as being to tie damage of the king and his great men, 


and to the opprefioa of the commons, &c. 


zout the 3 2 | 

ilians to And as foreigners and aliens are allowed to trade amongſt us, ſo Co. * 
chan. ne they allowed to maintain perſonal actions; becauſe, otherwiſe * 

18 lands a 25. 


they would be incapacitated to merchandize: but they cannot main- Dyer, 2. b. 
an any real action, becauſe it is not neceſſary that they ſhould 
purchale lands, or ſettle amongſt us. 

An alien merchant may upon a {tatute extend lands, and upon 21 E. 3. 
othce the king fall not have them; and upon ouſter he ſhall have Dyer 21 
a aſſiſe; for the main end and deſign of both the ſtatute ſtaple ;, margine. 
and merchant was to promote and encourage trade, by providing 
a {ure and peedy remedy for merchant ſtrangers, as well as na- 
dcs, to recover their debts at the day aſſigned for payment. i . 

80, an alien (d) merchant may take a leaſe of a (e) houſe for his Co. Lit. 
Aaditation for years only, and this alſo is for the encouragement 
& commerce: for if an alien trade, he muſt have an abode mutt be a 
) of mongſt us; but if he (/) depart the kingdom, or die, it goes to merchant. 


L 5 g A A * PO h. 6, 
RE king, not to his executors or adminiltrators, becauſe it was Roll, Ade. 


Q4q3 only 
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'294.—For only a perſonal privilege annexed to the alien as a merchant, for 


leaſes of any the encouragement of merchandize, and eonſequently muſt expire 
dwelling- 


houſe or with him, without going to his executors or adminiſtrators. 

ſhop, made to alien artificer or handicraftman, are void by 37 H. 8. e. 16. & 13. and the perſon taking 
ſuch leaſe forſeits 100 J., and the perſon letting 100 J. for which wide Sid. 308, 309. 357 2 Keb 10g 
116. 118. Sand. 6.8, 2 Keb. 315. 3 Mod. 94. (e) But he cannot take a leaſe for years of land, 
meadow, &c., not being neceſſary for his trade or traffick. Co. Lit. 2 b. 7 Co. 17. Dyer, 2 b an, 
And. 25. Bendl. 36. By 27 E. 3. c. 2+ it is enacted, that all merchant ſtrangers, and not enemies, 
may ably dwell in the realm, &c.; upon which ſtatute, at a reading in Lincolns-Inn, 35 Eliz. it wa 
agreed a merchant alien might take a leaſe of a houſe with gardens at will, but not for years; per Dyer, 2, 
b. in margin. (F) Not if he goes beyond fea, and leaves ſervants in his houſe during his ablence, 
Dyer, 2. b. 


Yelve 198, A merchant ſtranger ſhall have an action for ſaying he is 2 
* bankrupt, for by law he may have perſonal actions; and theſe 


4; 


SE SD > ——— = — CGR — 
Ly 


- words tend to impair his credit in his trade. 
bt Alſo, by the 21 Fac. 1. c. 19. it is provided, that that act, and 
1 all other acts heretofore made againſt bankrupts, ſhall extend to 
3 ſtrangers born, as well aliens as denizens, as effectually as to 
Ml 


natural-born ſubjects, both to make them ſubject to the laws as 
bankrupts, as alſo to make them capable of the benefit or contri- 
bution as creditors by theſe laws, 
Lit. Rep. The ſons of an alien, though born here, being merchants, for 
be! 3 * the firſt generation ſhall pay alien (a) cuſtoms and duties: ſaid to 
Fi Ta) rer tis be the practice of the Exchequer, 
ut wide Molloy, 305. 322+ 
vl Palm. 14+ But though alien merchants, in the payment of cuſtoms and 
otherwiſe, lie under ſome difadvantages different from natural 
«| ſubjects; yet in other reſpects are they ſaid to have advantages 
| above them; in that by the common law an action of account laf 
for a merchant ſtranger againſt executors ; that a defendant could 
not wage his law to an action of debt brought by a merchant 
i ſtranger, and that merchant ſtrangers were not to be ſworn in 
ati leets, &c. 
9 Z. 4. 13 As to merchant ſtrangers, whoſe prince is in war with the 
14. bro. crown of England, if they are found within the realm at the 


88 
Pu 25 


r 
2 — „el 


7 — 

gr beginning of the war, they ſhall be attached with a privilege and 
1 2 inſt. 58. limitation without harm of body or goods, until it be known t0 
bl = the king, how merchams of England are uſed and entreated 1 
A Skin, 204, their country, and accordingly they ſhall be uſed in England, tht 
4 ſame being us belli; but for merchant ſtrangers that come int 
Y the realm after war begun, they may be dealt withal as open 
1 . , * Y | 

# enemies. 
in Salk. 46. If an alien enemy comes here ſub ſalvo conductu, he may mam 
4 - _ tain an action: ſo, if an alien amy comes hither in time of peat 
of Wes ” fer licentiam domini regis, as the French proteſtants did, and lives 
4 wg here /ub Pprotectione, and a war afterwards happens between the tuo 
2 2 nations, he may maintain an action; for ſuing is but a conſequey 


who has tial right of protection; and therefore an alien enemy, that is her 
ſuch pro- in peace under (65) protection, may ſue upon a bond aliter of one 


* commorant in his own country“. 

it. 7 Mod. 150. Sylveſter's caſe. Ld. Raym. 283. 853. 2 Stra. 1033, ——* By ſtat. ey a 
c. $;. Perſons naturalized ſhall not have Britiſh privileges of trade in foreign countries, un*" 
all! have refided ſeven years in Britiſh dominions, without being above two months abſent at 3 be 
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[But no action can be maintained by or in favour of an alien Brandon 
enemy. Therefore 1t was adjudged, that alienage was plead- 5 
able to an action on a policy of inſurance brought in the name of N 
an Eugliſb agent for his prineipal an alien enemy, ſuch intereſt 
appearing on the record; and that a replication to ſuch a plea, 
that the alien was indebted to the agent (the plaintiff) in more 
money than the value of the property inſured could not be ſup» 
ported. ] 


(B) Of Principals and Factors. 


As no one perſon, whoſe trade is extenſive, can tranſact all his Molloy, 
own affairs; ſo it is neceſſary for him to depute another in 421. 
kis place, on whole ability and honeſty he can rely; and ſuch 
perſon ſo deputed is called a factor, who is in nature of a ſervant, 
whoſe acts ſhall bind his maſter or principal, ſo far as he acts pur- 
{uint to the authority given him. 
f the commiſhon be general, as to dp, do, and deal therein as Molloy, 
if it zwere your own, hereby the factor is excuſed if a loſs happens; 422 
but if the commithon be to e and diſpeſe, hereby the factor is not ""— 
enabled to ſell upon tick, nor can he fell for an unreaſonable time, 
as ten or twenty years, though there be the words as if it ævere your 
tu, but he mult fell according to the uſual time, for which credit 
s given for the commodities be diſpoſes of. 
if in account the defendant pleads before auditors, that the 2 Mod. 100. 
goods for which he is to account were bona peritura, and not- ge! 
withitanding his care in keeping them, grew worſe, and that they 98 _ 
remained in his hands for want of buyers, and were in danger of praQtice to 
growing worſe, and that therefore he ſold them upon credit to a e factors 
man beyond ſea; this is no good plea, for a factor cannot ſell, oe 
even bona peritura, upon (a) credit, without a particular commiſ- credit, 
con ſo to do. AY 
In favour of trade and merchandize, an action of account lies 2H.4 12. b. 
it common law againſt a factor as againſt a bailiff, in which he Co. Lit. 90. 
ball have all (4) reaſonable allowances. * y pra 
F. N. B. 117. 2 Roll. Abr. 161. (% Therefore it is a good diſcharge before auditors for a rador to 
lay, that in a tempeſt, becauſe the ſhip was ſurcharged, the goods were caft overboard into the ſea. 


Rull, Abr. 124. Bro, tit. Account, 10.—Su, that he was robbed of the goods without his default or 
desu gence. Co. Lit. $9.—So, that be durſt not buy for fear of los. Roll. Abr. 124. 


Allo, if a man by obligation acknowledges that he has received Roll. Abr. 


money ad proficiendum & computandum, the obligee may either ſue ' 2 Dyer, 


1. . 7 7 C . 
fe (c) bond, or have an action of account at his election. Eliz. Pay 


(© Where a man covenanted to render a true account, &c., and held that an action of covenant lay on the 
bed. Roll, Rep. 52. 2 Bulſ. 256. — 80, an afſum/ſit will lie on a promiſe to diſpoſe of goods, and 
0 give an account thereof. Salk. 9. pl. 1. Carth. 89. Comb. 149.—But where the demand is of 
<n\equence, and the matter of an intricate nature, it is moſt uſual tv reſort to a court of equity, where 
muters of account are moſt commodiouſly adjuſted, and more ac vantageouſly determined for both parties z 


- e being in that court entitled to a diſcovery of books, papers, the defendant's oath, &c. Vide 
Ccount, 


If goods are conſigned to a factor, and upon arrival he makes a Molloy, 
ſe entry at the cuſtom-houſe, or lands them without paying the $995 55 
cuſtoms, whereby they become forfeited and are ſeized, whatever = 65 
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the principal hereby ſuffers, the factor muſt inevitably make good, 


although his commiſſion was general; but if the factor makes bis 
entry according to the invoice, or his letter of advice, and it falls 
out the ſame are erroneous, though the goods are loſt, yet is the 
factor excuſed, 
Chan. Ca. If a factor beyond ſea be brought to account in equity, he ſhall 
25, Smith be allowed the cuſtoms payable beyond ſea, becauſe he runs the 
den. Two venture; and if the goods had been loſt by non-payment of ſuch 


. cuſtoms, he muſt have anſwered the value of them. 

z wing cer- 

tified the cuſtoms to be ſo againtt two others, who held that the benefit belonged to the principal, Chan, 
Ca. 76. S. P. and Skin. 149. S. P. ſo held to have been determined by Lord Clarendon. Rut North, 
L. K. ſaid, he was not ſatisfied herewith, for that though in the ſaving the cuſtoms the factor ventwet 
his own life, yet the principal's goods were ventured alſo, 


Chan. Ca. But if a home ſactor be brought to account, he ſhall not be al- 
30. Boer lowed the cuſtoms, unleſs he ſwear that he hath paid them; be- 
v. Landall. . f 
cauſe it were a matter of great ſcandal, that any thing ſhould paß 
the allowance of a court of juſlice, that is gotten by defrauding 
the government. : 
Molloy, The principal ſhall anſwer for his factor in all caſes where he iz 
9 privy to the act of wrong; and ſo in contracts, if a factor buy 
Maſter and goods on the account of the principal, eſpecially where he has 
Servant. been uſed ſo to do, the contract of the factor will oblige the prin- 
cipal to a performance of the bargain. 
Biidgm., But if A. being poſſeſſed of certain artificial and counterfeit 
8 — jewels of the value of 168 /., and knowing them to be ſuch de- 
469. 2 Roll. livers them to B. his ſervant, commanding him to tranſport the 
ep. 5- 26. ſaid jewels to Barbary, and to ſell them to the king of Barbary, or 
op 143* to ſuch other perſon as would buy them, but gives B. no charge 
v. Haw. to conceal their being counterfeit, and thereupon B. goes inte 
Barbary, and knowing theſe jewels to be counterfeit, ſhews them 
to C. for good and true jewels, and affirming to C. that they were 
worth 810/., deſires C. to ſell them to the ſaid king; whereupon 
C. does ſell them to the ſaid king for 810 l., which money C. pays 
B., and B. thereupon immediately returns to England, and pays 
the 8 10 J. to A. his maſter; and after the jewels being diſcovered 
to be counterfeit, C. is impriſoned by the ſaid king til} he repays 
the 810 J. out of his own effects; of all which matter C. gives 
notice to A., and demands ſatisfaQtion, c., yet no action his 
againſt A., for jewels are in themſelves of an uncertain value, 
and B. was not by A. particularly directed to C., and all that wi 
done quzad C. was the voluntary act of the ſervant, for which the 
maſter is not bound to anſwer. 


Salk. 160. It hath been ruled in equity, that if one employs a factor, and 
p.3- , intruſts him with the diſpoſal of merchandize, and the factor t. 
v. Jacob. Ceives the money, and dies indebted in debts of a higher natury 


and it appears by evidence, that this money was veſted in other 
goods, and remains unpaid, thoſe goods ſhall be taken as pat © 
the merchant's eſtate, and not the factors. But if the factor hate 
the money, it ſhall be looked upon as the factor's eſtate, and mu 

firſt anſwer the debts of ſuperior creditors, &c.; for as money ba 
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no ear-mark, equity cannot follow that in behalf of him who em- 
ployed the factor. 
If A. employs B. as his factor to fell cloth, and B. ſells the 


falls 

the cloth on credit, and, before the money is paid, B. dies indebted 
by ſpecialty more than his aflets will pay ; this money ſhall be 

ſhall paid to A. and not to the adminiſtrator of B. as part of his aſſets, 

s the but thereout muſt be deducted what was due to B. for com- 

ſuch miſſion; for a factor is in nature only of a truſtee for his 
rincipal. 

. ; The plaintiſf, being a factor in Black1vell- Hall, advanced mo- 

North, ney for his principal, relying, as was ſurmiſed, on the credit of 


cloths reſting in his hands to reimburſe himſelf : the clothier died, 
his adminiſtrator ſued at law for the cloth, and the factor prayed 
that he might be allowed on account the monies he advanced: but 
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2 Vern. 638. 
Burdett v. 
Willett, 


2 Vern. 11 7. 
Chapman 
V. Derby. 


5 his bill was diſmitled ; for if there are debts of a higher nature, it 
* would be a devaſiavit in the adminiſtrator to pay or diſcount the 
ding plaintiff's debt. : 
[But it has been long ſettled, that a factor has a lien on goods Krutzer v. 
. conſigned to him not only for incident charges, but as an item of by, 8 
— mutual account ſor the general balance due to him. And though ich March 
n. it be in general true, that by parting with the poſſeſhon of the goods 1754. 
pri he parts with the lien, yet (a), if the factor ſell the goods, he has CE. 52 
ſtill a lien on the price of them in the hands of the buyer; for 24 — 
ecken though he has not the actual poſſeſſion in ſuch caſe, yet as he has 1753. 
des the power of giving a diſcharge, or bringing an action for them, 3 
n he mult alſo have a right to retain the money for them, | Aﬀſurance 
ary, 0 Company, 1 Burr. 493.—— (4) Drinkwater v. Goodwin, Cowp. 25 t. 
charge But though the general rule of law be, that a factor has a lien Walker v. 
es inte on the goods of his principal for the general balance, yet this, like Birch, 
s them other general rules, may be controlled by the agreement of the * 
ey were parties : 45, if A. depotit goods with B. for ſale, and B. promiſe 
reupon to pay the proceeds to A. when ſold, B. has no lien on theſe 
C. pays goods (it not fold), for the balance of his general account ariſing 
id pays rom other articles, the expreſs ſtipulation in this caſe negativing 
covered the general rule of law. 
** A factor has no authority to pledge the goods of his principal Paterſon 
- ge a5 a 1eCurity for his own debt, nor even to the amount of his lien „ Tach, 
ion lies for a general balance. Where he has done ſo (50%, the principal Ir 
value N has recovered the value of the goods in trover againſt the pledgee, bigny v. 
that wi cn tendering to the factor what was due to him, without making Pasa, 
hich the ay tender to the piedgee. ke 656 
, p* Buller aud Groſe, J., haſitarte Kenyon, C. J. who inclined to think, that the principal a 
tor, n 8 to the pledgee the ſum for which they are pledged, if under or to the amount of the money dus 
actor re- n dum to the factor, but not more. 
nature, Where . fact b 4 | b { c 
in ole u t or to one beyond the ſea buys or ſells goods for : es 
s pm e 4. = to whom he is factor, an action will lie againſt or for Tr. 1 Ara, 
dor have I i b as o_ name; for the credit will be preſumed to be given Gyildhall, 
"nd mut a » : ie firſt caſe, and in the laſt, the promiſe will be pre- * _ 
one be b. 0 ve made to him; and the rather ſo, as it is ſo much for 5 
1 nelit of trade. If a factor who receives, cloths, and is au- 
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Cowp. 255- 
6 


Bull. N. . 
130. 

Cowp. 255. 
(a) Scrim- 
ſhire v. 
Alderton, 

2 Str. 1182. 
A del credere 
commi ſſion 
is, Where a 
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thoriſed to ſell them in his own name, makes the buyer debtor 
to himſelf z though he is not anſ{werable for the debt, yet he has x 
right to receive the money. His receipt is a diſcharge to the 
buyer, and he has a right to bring an action againſt him to com. 
pel the pay ment; and it will be no defence for the buyer in that 
action to tay, that, as between him and the principal, he (the 
buyer) ought to have that money, becauſe the principal is indebted 
to him in more than that ſum; for the principal himſelf ca 
never ſay that, but where the factor has nothing due to him. 

However, a factor's ſale by the general rule of law creates 1 
contract between the owner and the buyer; and therefore if ; 
factor ſell for payment at a future day, if the owner give notice 
to the buyer to pay him and not the factor, the buyer will not be 
jultified in afterwards paying the factor: and it is the ſame, not. 
withſtanding the factor acts upon a del credere commiſſion (a), as 
in the following caſes. 


factor in conſideration of an additional premium, acts as an inſurer, and takes upon himſelf all riſks. Thus, 
the common factorage between St. Peterſburgh and London is 2 per cent.; but in confideration of an addi- 
tional 3 per cent., the factor engages to itand as the middle man, and to run the hazard of bad debts. Com- 
mitſions del credere are more common in this country, han perhaps in any other, the characters of the 
buyers being better known, and the riſk of courſe leis. 


Eſcot v. 
Milward, 
Sittiogs at 
Guildhall, 
after Mich. 
Term, 1783. 
Co. Bank- 
rupt Laws, 


456. 


Ex farte 
Murray, 
Dec. 1783. 
Co. Bank- 
rupt Laws, 
457. 


The plaintiſfs were merchants in London, and in June 1783 had 
a quantity of wheat conſigned to them from Oftend, the ſale of 
which they intruſted to one Farrer, as their factor. The faQtors 
in the corn trade, like thoſe in the linen trade, receive a del credere 
commiſſion, beſides their factorage, and never communicate the 
names of the purchaſers to the owners, except in caſe of the fac- 
tor's failure. Farrer, on the gth June 1783, ſold 211 quarters c 
the plaintiff's wheat to the defendant Milward. On the 16th 
June, Farrer, being about to ſtop payment, gave up the when 
under his care to the plaintiffs, and ſent them the names of the 
buyers. On the 2oth June, Farrer ſtopt payment, and a ſhort 
time afterwards his creditors executed a deed of compoſition, On 
the 21ſt June, the plaintiffs delivered the defendant a bill of parcel 
of the wheat ſold to him by Farrer, as their factor, and delired 
him to accept a bill at a month for the amount, which he refutes, 
inſiſting, that he had a right to ſet off a debt due to him fron 
Farrer, againſt the price of the wheat. — Mr. Juſtice Buller, ins 
charge to the jury, declared the doctrine laid down by Lord Chic 
Juſtice Lee, in Scrimſbire v. Alderton, to be law, and the plaintits 
recovered a verdict. 

Again, one Murray of Belſaſt, in 1782, conſigned a quantif 
of linens to Bate and Hentell of London, to be diſpoſed of by them 
as his factors, upon a del credere commiſſion, Bate and Henke 
ſold the linens for 192 J. 145., and before they received the mon) 
became bankrupts. The aſlignees afterwards received the moneſ 
of the purchaſer, which Murray demanded of the aſſignees, who 
refuſed to pay it, inſiſting, that Murray might come in as cid, 
ditor under the commiſſion. Murray preſented a petition to fe 
Lord Chancellour, praying, that the aſſignees might be ordered o 
pay him the money his linen ſold for, aſter deducting * — 
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miſſions and charges, and a ſmall ſum due from Murray to the 
bankrupts, on another account. His Lordſhip, after hearing the 
point of law argued, was clearly of opinion, that the purchaſer, 
not being paid for the linens previous to the bankruptcy, Murray 
the conſignor was entitled to receive the price of the linens, and 
accordingly ordered the aſſiguees to pay him the money. 


Upon this principle it has been determined, that goods of the 


principal found in the poſſeſſion of the factor at the time of his 
becoming bankrupt, though he have a del credere commiſſion, will 
not paſs by the athgnment. 


Wms. 185. Ex parte Dumas, 2 Vez. 586, 


So, bills remitted by the principal to his factor, whilſt unpaid, 


are in the nature of goods unſold, and if the factor become 
bankrupt, the principal may recover them in an action for 


money had and received, ſubject to ſuch lien as the factor may 
have upon them. . 

But a del credere commiſſion will have the effect of enabling a 
policy-broker, under the clauſe in the 5 G. 2. c. 30. for ſetting 
mutual debts one againſt the other, to give in evidence upon the 
general iſſue, a loſs upon a policy happening before the bankruptcy 
in an action by the aſſignees of the underwriter, for premiums 
upon policies underwritten by him.] 
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Garrett v. 
Cullum, 
Bull. N. P. 
Sth ed. 42. 
Godfrey v. 
Furzo, 3 P. 


1 Atk. 232. Ex parte Ourſell, Ambl. 297. 


Zinck v. 
Walker, 
2 Bl. Rep. 


1154. 


Grove v. 
Dubois, 

1 Term 
Rep. 112. 
Bize v. 
Dickſon, 
id. 285. 
That with- 


cut a d credere commiſſion, he cannot ſet off the loſſes on goods which he inſured for other perſons, 


the debts being properly due to them, and not. to the broker, 


(C) Of Partners and Joint-Traders. 


Wilſon v. Watſon, 1 Eſpin. 274» 


Hand Lieb th 0 P77 AAA 7 C04 


. . P 
| Artners are joint-tenants in all the lock and partnerſhip ef- 
tects; and they are ſo not only of the particular ſtock in being 
at the time of entering into the partnerſhip, but they continue 
junt-tenants throughout, whatever changes may take place in the 
courſe of trade; fpr if it were otherwiſe, it would be impoſſible 
to carry on partnerſhip trade. Hence aſſignees under a commiſ- 
von of bankrupt againſt one partner, can only be tenants in com- 
mon of an undivided ſhare, fubject to all the rights of the other 
partner, And if a creditor of one partner takes out execution 
gainſt the partnerſhip effects, he can only have the undivided 
mare of his debtor ; and muſt take it in the ſame manner the 
debtor himſelf had it, and ſubject to the rights of the other part- 
der. So that one partner can have no right againſt the other, in 
us Capacity of partner, but to what is due from him out of the 
joint ſtock, aſter making all juſt allowances, let the fluctuations 
of trade be what they may. The whole of this doctrine ſeems 
to ariſe out of the very principle upon which partnerſhip is 
lounded, namely, probable profit, and the riſk of loſs; the ad- 
"antages or diſadvantages of which cannot, in common juſ- 


des be confined to one fide only, but muſt be reciprocal 
ouphout, i ; 


If 


1 Vez. 232. 


Cowp. 44%. 


12 Mod. 
446. 
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Willett v. 
Chambe ra, 
Cuwp. 814. 


Grace v. 
Smith, 

2 Bl. Rep 
298. 


Merchant and Merchandize, 


founc 

If two are partners as attormes and Conveyancers, and one of them opinie 
receives money to be laid out on mortgage, the other is liable fop {wher 
the amount, though his partner ſhould even have given a ſepara profit 
receipt for it. depen 
On a motion for a new trial, the following facts were diſcloſed; b (+ 
An action was brought againſt Smith alone as a fecret partner the lat 
with one Robinjon, to whom the goods were delivered, and who and re 
became bankrupt in 1770. On the 3oth of March 1767, Smith e pr 
and Robinſon entered into partnerſhip for ſeven years, but in Nx. WW the dc 
vember afterwards, ſome diſputes ariſing, they agreed to diffoke Wh 
the partnerſhip. The articles were not cancelled ; but the diſo they a; 
lution was open and notorious, and was notified to the publick on for 240 


the 175th of November 1767. The terms of the diſſolution were, bendan 
that all the ſtock in trade and debts due to the partnerſhip ſhould B. 
be carried to the account of Robinſon only. Smith was to hare the def 
back 4200 J. which he brought into the trade, and 1c, for Wis ad 
the profits then accrued, ſince the commencement of the partner- ¶ crence 
ſhip: He was to lend Re%:7/on 4000 l. part of this 5200 f., or lt it Hand his 
remain in his hands for ſeven years, at five per cent. intereſt, and, But, 
an annuity of 300 /. per aun. for the ſame ſeven years. For ble as 
this Robinſon gave a bond to Smith. In June 1708, Robinſm le ofte 


advanced to Smith 6001. for two years' payment of the annuity auc pe. 
and other ſums by way of intereſt, and gratuities, and other large point! 
ſums at different times to enable him to pay the partnerſhip debts, Had atte 


Smith having agreed to receive all that was due to the partner. bers, 
ſhip, and to pay its debts, but at the hazard of Robinſon. On the Nees not 
1ſt of Auguſt 1768, the demands of Smith were all liquidated and e pl i. 
conſolidated into one, viz. 5 200 J. due to him on the difiolution e defe. 
of the partnerſhip; 1500 J. for the remaining five years of the e dee 


annuity, and 3001. for Smith's ſhare of a ſhip : in all 7000/. ; u intift, 
which Rcbinſon gave a bond to Smith. On the 22d of Aug WR" to b 
1769, an aſfignment was made of all Robin/on's effects to ſecure of c 
the balance then due to Smith, which was ſtated to be 10,0001, WP e ha 
Soon after the commiſſion was awarded, ctendant 

De Grey, C. J.— The only queſtion is, What conſtitutes a Ede, an 
cret partnerſhip ? Every man who has a ſhare of the profits of the 
trade, ought alſo to bear his ſhare of the loſs. And if any ont ere! b. 
takes part of the profit, he takes a part of that fund on whia 41 
the creditor of the trade relies for his payment. If any one «WF poll: 
vances or lends money to a trader, it is not lent on his general WWF"da:ics « 
perſonal ſecurity. It is no ſpecifick lien upon the profits of the * to b 
trade, and yet the lender is generally intereſted in thoſe profits; N price 
he relies on them for repayment: and there is no difference whe- WF" 2r0du, 


ther that money be lent de novo, or left behind in trade by one ot 
the partners who retires: and, whether the terms of that loan 


be kind or harſh, makes alſo no manner of difference. I think if 

the true criterion is, to inquire whether Smith agreed to ſhare © the pj 

profits of the trade with Robinſon, or whether he only relied a Cienciey 
100 


thoſe profits, as a fund of payment: a diſtinction not more wy 
than uſually occurs in queſtions of trade or uſury. The jury hare 


ſaid this is not payable out of the profits ; and I think there 15 19 
foundatal 
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ſoundation for granting a new trial. —Blackftore, J. concurring in 
em opinion with the Chief Juſtice, ſaid, I think the true criterion 


* 'when money is advanced to a trader) is to conſider whether the 
wats profit or premium is certain and defined, or caſual, indefinite, and 


depending on the accidents of trade, In the former caſc it is a 
ed: lan (whether uſurious or not, is not material to the queſtion), in 
mer the latter a parinerſbip. The hazard of loſs and profit is not equal 
whe and reciprocal, it the lender can receive only a limited ſum for 
mit the profits of his loan, and yet is made liable to all the loſſes, all 


6og 


N. the debts contracted in trade, to any amount. 
ſoke Where the defendant had been partner with one Brooke, and Bloxam v. 
difo. they agreed to ſeparate, and Zrozke agreed to give him his bond Bell, 2 Ul. 


for 2485 /. with intereſt, which ſum had been brought by the de- 
fendant into trade, and an annuity of 200 J. for ſeven years, if 


ck on 


were, wah : > 

ou Broke ſo long lived, as in lieu of the profits of the trade; and 
bare dhe defendant had at all times liberty to inſpect Breoke's books; he 
„ for Was adjudged to be a partner and liable; for the charge had re- 


ference to the profits; it was caſual as depending on Brooke's life, 


rtner- 

- Jet it ind bis right to inſpect the books was that of a partner. 

I, and; But, in order to conſtitute a partnerſhip, and to make a perſon Hoare v. 
Cor all able as a partner, there muſt be an agreement between him and Pwes, 
obinſn rde oltenſible perſon to ſhare in all riſks of profit or fs, or he muſt Dougl. 372. 


ſave permitted the other to uſe his credit, and to hold him out 


Rep. 998. 


nnuity 

r large WF j0intly liable with himſelf. A man entering into an agreement, 

debt, nd afterwards ſubdividing his beneficial intereſt under it, among 

artner chers, is alone liable to the performance, and the ſubcontract 

On the Nees not conſtitute a partnerſhip, Thus, an action was brought by Coope v. 


l. 37. 


ted aul he pluintiffs, who were the owners of a Greenland ſhip, againſt Eyre, 1 H. 
lution be defendants, upon an agreement to purchaſe a cargo of oit. 
; of be declaration ſtated, that on the 29th of Aug 1786, the 
>, ; for WWF 'ibtifis fold the cargo to the defendants, at the rate of 20 /. per 
Ar, to be received as ſoon as it was boiled and ready. That by 


ſecure of collateral ſecurity, two bills of exchange were depoſited 
0,000, the hands of the plaintiffs, one of which was accepted by the 
wendants Iyre, Atkinſon, and Walton, That the ſale being ſo 


tes a fee ade, and it being expected that the defendants would not take 
fits of the oil purſuant to the terms of the ſale, it was afterwards 
any out between the plaintiffs and defendants, by the name of 
n which n Fre and Co., that the plaintiffs ſhould keep the oil in 
one a. Poticliion, till the 1ſt of January following; and if the de- 
g genera Adants did not pay for it on or before that day, the plaintiffs 
ts of de be at liberty to authoriſe the broker to reſell it at the 
prot; WF Pricc he could get; and if upon ſuch reſale, the oil ſhould 
nce whe» t produce 20 /. per ton, with all charges, the plaintiffs were to 
dy one di Wal the difference of the price out of the bills placed in their 
that len s collateral ſecurity. The declaration then ſtated, that 
Img ©<iend ants neither paid for the oil, nor took it away, and there- 
ſhare le de plaintiffs authoriſed the broker to reſell it. That the 
relied at r upon the reſale amounted to 400 J. beſides brokerage, 
ore *. esl, and that the bill of exchange accepted by the defend- 
jury Bs 


| It ants 
ert 1319 | 
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ants was preſented to them for payment, and refuſed, Befys nor 
this action was brought, Eyre and Co. had become bankrupts, | tor) 
appeared in evidence on the trial, that on the 24th of Aug 1786 loi 
the defendants, Eyre for himſelf and partners, who were An Was 
fon and Walton, general merchants, Hatter/ley for himſelf ay It 
Stephens, who were oil merchants, and Pugh fo himſelf and for, WW trad 
who were alſo oil merchants, agreed to purchaſe jointly as m vide 
oil as they could procure, on a proſpect that the price of uu 
commodity would rife ; that Eyre ſhould be the oſtenſible burr, bene 
and the others ſhare in his purchaſe, at the ſame price which be WF {abou 
might give. Hotterfley and Co. were to have one-fourth, Pu By 
one fourth, and Eyre and Co. the remaining moiety. That ther WM !eavi: 


bought large quantities of oil, belonging to other ſhips, and ot an a 
traders, beſides the plaintiffs, in the name of Eyre and Co. I furviy 
Hatterfley and Pugh occaſionally came forwards, and gave dit vivor 
tions as to the delivery of the oils, and otherwiſe interfered nM ..: ;+. 
the tranſaction ; and alſo made many declarations, that they wen «tis: 4. 
all jointly intereſted in the different purchaſes, and that there vn 


a general concern between them. On the part of the defendants The 
it was inſiſted, that the contract of ſale was made between tle defend 
plaintiffs and Eyre and Co. only; and that the agreement enter Lit; t 
into between themſelves was only a ſubcontract, and did he 
conſtitute a partnerſhip; and the learned Judge who tried tf 'vered 
cauſe being of the ſame opinion, directed a verdict to be foul od 
for the defendants, which was accordingly done. The plain *torne 
therefore moved the court for a new trial, on the ground of n being 
direction; and after the caſe had been fully argued, the court cd tr 
fuſed to grant a new trial, being of opinion that the verdict nt tr. 
proper. For as this was an action on a contract of ſale, vas c 
vendor can have no remedy againſt any perſon with whom hel ould 
not contracted, unleſs there be a partnerſhip z in which caſe debts th 
the partners are liable as one individual. It was juſtly obſerved By th 
that a ſecret partnerſhip can be no conſideration to the vend and one 
though, for reaſons of policy and general expedience, the law! binds bo 
poſitive with reſpect to the ſecret partner, that when diſcoveny*ceptor 
be ſhall be liable to the whole extent. In many parts of Zu. 4: an, 
limited partnerſhips are allowed, provided they be entered 0p" the ſ 
Tegiſter ; but the Jaw of England is otherwiſe, the rule being, river 
if a partner ſhares in advantages, he alſo ſhares in all diſaon lets, it 
tages. In order to conſtitute a partnerſhip, a communion of proliecutor: 
and loſs is eſſential : and the ſhares muſt be Joint, though it vl” the pa 
neceMary that they ſhould be equal. If the parties be jointly it bi 
cerned in the purchaſe, they muſt alſo be jointly concerned wi Flty the 
future ſale; otherwiſe they ate not partners. In the preſent proof 
Eyre was a mere ſpeculator, and the other defendants we Tuled in 
ſhare in the purchaſe, but were not jointly intereſted in an / [Two « 
ſequent diſpoſition of the property. Though they may d 1000 
purchaſes have concluded themſelves as to ſome particulat either w. 
dors, yet in the tranſaction in queſtion there was not that le out 


munion between them, which is neceſſary to make * You th 


for ners; their agreement was a ſubcontract, which may be execu- 

s Korp; as it was to ſhare in a purchaſe to be made. The {eller 

1786, looked to no other ſecurity than Eyre and Co. To them the credit 

Atkin. was given, and they only were liable.) 

F and If two or more engage in a joint undertaking-<in the way of Vern. 217, 
d fon trade, or enter into copartnerſhip, it is not neceſſary to pro- S vie 
much vide againſt ſurvivorſhip; for, by a maxim of the common law, 
f un accreſcendi inter mercatores locum nom habet; and this is for the Tenants in 
bur, WY benefit of trade and commerce, that the fruits of each perſon's Common. 
lich he labour and induſtry ſhould deſcend to his children and family. 

\ Pug But if two joint merchants make B. their factor, and one dies, 2 Salk. 444. 
at they leaving an executor, this executor and the ſurvivor cannot join in Pl- 3. Ld. 
d other an action (a) againſt the factor; for though the duty does not Ro 340. 
Th ſurvive, yet the remedy does; and therefore, on recovery, the ſur- 1 
» dite vivor muſt be accountable to the executor for that. (a) Nor can 
fered i and the ſurviving merchant be jointly ſued, becauſe the firtt i : on CRE 

ing m a jointly ſued, becauſe the is to be charge i de bonis teſtatoris, and the 

ey ven other de bonis propriis, Carth. 170, 171. 3 Lev. 290. 2 Lev, 228. Forteſc. Rep. 181. 

ere vn 

fendant The plaintiff's huſband (to whom ſhe is adminiſtratrix) and the Vern. 118, 
veen telly defendant were copartners for many years in the trade of a drug- Eſtwick v. 
entenli eit; the plaintiff brought her bill for a diſcovery of the eſtate, Cm 
4id und her proportion and dividend thereof, &c, the defendant an- 

tried W wered; and it appearing that many debts owing to the joint trade 

be foul tood out, it was moved on behalf of the plaintiff, that an able 

plaintifi attorney might be appointed to ſue for and recover thoſe debts ; 

1 of ni” being alleged in the bill, that the defendant carrying on a diſ- 

court u inct trade for himſelf, with the perſons that were debtors to the 

rdict v int trade, to oblige them, he forbore to call in their debts; and 

Cale, M vas ordered accordingly, unleſs the defendant, within a week, 

om he 8 ould give ſecurity to the plaintiff, to anſwer her moiety of the 

þ caſe J's that were ſtanding out. 

obſerve By the cuſtom of England, where there are two joint traders, Sal. 126, 
ge venddt an one accepts a bill, drawn on both for him and partner, it pl. 3. 

the hu binds both if it concerns the trade; otherwiſe, if it concerns the "— 
diſcover i cceptor only in a diſtinct intereſt and reſpect. Ld. Kaym. 175. 
- of E A. and B. were partners as woollen-drapers, A. received money 2Vern. 277. 
tered oF” the ſhop of S. S. and gave a note for it ſigned by himſelf and dae v. 
being, B ertner; A. and B. being both dead, and A. not leaving ſufficient 0 
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pllets, it was held, on a bill brought by S. S. againſt the a of one 


on of ecutors of both the partners, that this note being given by one pate, 2) 
RT che partners, it ſhould bind them both; and that though at 2 
ointly eit binds only the executor of the ſurviving partner, yet in the other, 

erned n 7"ty the creditor may follow the eſtate of the other, though no d 
reſent fil”) proof was made that this money was brought into the ſtock, — he 
nts wer Ir uſed in trade, can ſhew a diſclaimer, and a refuſal to be concerned, Salk. 292. pl. 3 Js 
Vin any (Two entered into articles of copartnerſhip, and each brought 2 Ch. Ca, 

nay by f 10001. ſtock. There was to be no benefit of ſurvivorſhip, 3* 
rticular 2 1 er was to become indebted without the other, nor either to 
ot that ke out of the ſtock without the other. One became indebted 


leut the conſent of his partner, and made his wife executrix, and 
died. 


608 Merchant and Merchandize. 
died. The wife canſeſſed judgment for the debt. The other {ug 


for an account and relief againſt the creditor and the wife. in n 
confeſs the articles, and the obtaining judgment. Lord Chance. only 
lour granted an injunction againſt the judgment, becauſe th paid, 
debt related not to the partnerihip, ſaying, if this be ſuffered, n A 
trade could be in ſuch caſe. Len, 
Minnitt v. So, where three perſons entered into partnerſhip in the traded wich 
NN ſugar-boiling, and agreed that no ſugars ſhould be bought withoy and e 
tit. Put. the conſent of the majority; one of them afterwards makes a pry =, 
ners (A), teſt that he would no longer be concerned in partnerſhip wit A 
5. 14a. them: the two other perſons after make a contract for ſugars: the i banker 
ſeller having notice that the third had diſclaimed the partnerſtiy Ac 
he ſhall not be charged. ] ſhip ſt 
Salk. 3922 A. and B. are copartners, and a judgment is had againſt A., ul oY. 8 
= „, the goods of both are taken in execution: it was held per cur, that . 
Ws: S the ſheriff mult ſeize all, becauſe the moieties are undivided; fat n . 
wide Show. if he ſeize but a moiety and fell that, the other will have a right * 5 
. to a moiety of that moiety; therefore he muſt ſeize the whole, 7 ts, 
27 and ſell a moiety thereof undivided, and the vendee will be tenant yd 
in common with the other partner. 2s 7 
Eddie v. The defendant was partner with one Bernie, againſt whom! Clans 
. commiſſion of bankrupt had iſſued, but, before the bankruptcy, Ss . 
v7" ah plaintiff had ſued out execution on a bond of the defendant's tn bank } 
700 l., and the ſheriff had levied on the partnerſhip effects. Bn rl - 
nies aſſignees obtained this rule, to ſhew cauſe why the ſhend 1 
ſhould not pay them a moiety of the money ariſing from the ſal 2 
of the goods fo taken in execution, upon an affidavit of Bm 3 . 
that he was entitled to an equal ſhare of the partnerſhip effec 44 82 
as partner with Davidſon. The plaintiff*s affidavit, on ſhewing N 4 
cauſe, denied that Bernie had an equal ſhare in the partnerſhy * 
eſfects, and ſtated that he had embezzled the joint ſtock to a c | ry 4 
ſiderable amount. The court directed that it ſhould be referret 4 
to the maſter to take an account of the ſhare of the partnerſhip al q 3 
effects to which Bernie was entitled; and that the ſheriff ſhoul the fin 
pay a part of the money levied, equal to the amount of ſuch 6 has 
ſnare, to the aſſignees. | ſelf the 
Jacky v. Judgment was entered againſt one of two partners, and upon - the jo 
ute; Feri facias, all the goods, being undivided, were ſeized in ef. . 
1 tion. Upon application to the King's Bench by him aba 4 = 
whom the judgment was not, the court held, that the ſheni - foly 
could not ſell more than a moiety, for the property of the oth dey whe 
moiety was not affected by the judgment, nor. by the 3 hancel) 
tion. a | that t 

Richardſon Richardſons ſenior and junior, and one Janſon were = and 3 
v. Goodwin, together in trade, and Janſon embezzled and waſted the ie was th 
2Vern. 293. ſtock, and contracting private debts became a bankrupt- d more 
court ſeemed to think, that out of the produce of the goodh lebt and 

debts owing to the joint trade ought to be paid in the firſt * 1 Gibſon 
and that, out of Jagſon's ſhare, ſatisfaction muſt be made 0 10 nd ban! 
Janſen had waſted or embezzled; and that the aſſignecs cdu other o 

ad each 
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zu no better caſe than the bankrupt himſelf, and were entitled 

only to what his third part would amount unto, cleat after debts 

paid, and deductions for his embezzlement. 

| A bill was brought, ſetting forth that Goſs, Neaulme, Gromve- Goſs v. 

* gen, and Preugſt became partners: that Preuaſ was intruſted Dufreſney, 


with the goods in the ſhop and warehouſe, but became profuſe, — Bank- 


wy and embezzled the partnerſhip ſtock, and applied the ſame to his — 
_ own uſe, and ſuffered the partnerſhip debts to be uripaid ; and 

12 having contracted private debts on his own account, became a 

* bankrupt, and a ſeparate commiſſion was taken out againſt him. 

* A queſtion was raiſed, whether Preugſt's ſhare of the partner- 

"PW ſhip {tock ought to be applied, in the firſt place, to pay what he 

„ vs indebted to the partnerthip ? | 

5 Lord Talbet ordered an account of what Prevoſt had embezzled 


df the partnerſhip eſtate, and that the partnerſhip debts ſhould in 
the firſt place be paid to the joint creditors in proportion to their 
debts, and as far as the partnerſhip eſtate would extend; and that 
if any of the partnerſhip eſtare remained, after the joint debts were 
paid, then the ſame to be divided, and the partnerſhip to be paid 
out of Prevaſt's ſhare what he had embezzled.) | 


wy Although a moiety of a joint ſtock may be taken in execution 2 Chan. 
110 on a judgment againſt one partner; yet, if copartners become == 221. 
35. bankrupts, the joint eſtate is to diſcharge the joint debts in the 706. Par 
ſherif firſt place, and the ſeparate eſtate to pay the ſeparate debts z and 4 Geo. 2. 
the (ae WY. tbere be no ſeparate eſtate, then the reſidue of the joint eſtate, — ug 
Bernit'y alter the joint creditors are ſatisfied, to be applied among the ſepa- Barnard. 
effects re creditors, and ſo vice verſd; for the commiſſioners of bank- N. B. 469. 
devm wbts are intruſted both with a legal and equitable juriſdiction, 43 
tnerſhi and may therefore marſhal (a) the different effects, and apply Pins 
120 f COIN of the different creditors according to cquity * = 
| and juſtice, « 24+ 
_ A. and B., goldſmiths and partners, were bound to F. S. in a Heath v. 
F ſhould bond for payment of 1000 J. and intereſt in 1654 Afterwards in — 
of ſuch the ſame year they diſſolved the partnerſhip, w 


en A. by money 633. 
and bond ſecured to B. his ſhare of the ſtock, and took upon him- 
4 pont ſelf the partnerſhip debts. Publick notice was given to creditors 

of the joint ſtock to receive their money, or to look upon A. only 


in exec 

- — a their paymaſter. J. S. in 1708 called in his money from A., 

ne ſherif but continued it on A. ſubſcribing the bond at 6 per cent. A. 

the oth was ſolvent till 1711, and till then J. S. might have had his mo- 
dey when he pleaſed ; but then A. became a bankrupt. Lord 


e execk C 1 
ancellour Parker held, that the executor of B. was till liable; 


that the notice was res inter alios acta, and could not bind J. S.; 
ad that changing the intereſt did not alter the ſecurity ; for {till 
* was the bond of both; but B.'s executor could not be liable 


4 ore than 5 J. per cent. intereſt; and J. S. was decreed his 

170 place lebt and coſts, 

e for wt * and Sutton were partners in the buſineſs of a ſcrivener — vs 
« could X dad banker. The mother of the plaintif Mrs. Jacomb, and the — 


nother of the plaintiff Mrs. Long, both kept caſh in this ſhop; 


Vor. IV 


i each of them, out of the caſh belonging to her, ordered a ſum 


n - 
* 
2 
1 


4 


. 


1 F * 
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that which the executor had a right to apply it, and whic 
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to be written off from her account, and that a note or ſecurity ff 

each of theſe ſums ſhould be given to each of the plaintiffs which 

was done, and ſigned by the caſhier belonging to the partnerſhip, 

Gib/on ſurvived this about a year, and made Sutton and another 
executors. The caſhier, by his anſwer, (there being no other gi. Ft 
dence, ) believed, from entries in the books, that intereſt for thi fu 
was paid to the death of Gibſon, and mentioned payments of in. are w 
tereſt alſo for three years at 4 per cent. by Sutton after Gh Living 
death, when in point of law the. partnerſhip effects ſurvived pa p: 
Sutton ; but after that the two plaintiffs ſeparately called upon and tl 
Sutton for a further ſecurity than thoſe bare notes; and therefor Wi for hi. 
judgment was entered up in an action againſt him, not as executy what i 
of G:8/o3:, but as ſurviving partner for a partnerſhip debt, That vitho 


judgment was defeaſanced by an inſtrument ſigned by the pla- But 
tiffs as to their reſpective demands, agreeing, that no execution here, 

ſhould be taken on either of theſe judgments till ſuch a time. lu ©2mpe 
that agreement it was particularly inſerted, that theſe judgment WT anne 
thus obtained by the two plaintiffs ſhould not hinder either of then ſet © 
from any remedy they might be entitled to in a court of equity If th 
againſt G:b/or's eſtate or effects, if they were not otherwiſe pail them a1 
or diſcharged. Immediately before the reſpite of the execute; 

expired, Sutton being called on, or knowing that the time ws the grea 
near, mortgaged part of a leaſehold eſtate, which was confeſſedy of their 
part of the ſeparate eſtate of Grb/on his deceaſed partner. e eder ce 
plaintiffs filed their bill, as copartnerſhip creditors, to ſubje the value th 
chattel intereſt in that mortgage to a ſatisfaction of both their de, ent 
mands, by a ſale thereof. It did not appear, otherwiſe than fwufeinty a 
the two notes, in what manner the money, that had been orden able 
by the mothers of the plaintiffs, to be carried from their two to ſe 
counts, was left in the hands of the partners, whether, as se, 
kept generally, or only thoſe two ſums. The Maſter of the fre. 
ſtrongly inclined to think, that the debt, notwithſtanding tit at bein 
judgment, ſtill continued a partnerſhip debt, being obtained again pee 


defendant as ſurviving partner. But if not ſo, if it were his one mon. 


debt, it was certain, that the defendant, poſſeſſed as executor of ti ld 235, 
perſonal eſtate of CGib/cr, might apply any part thereof even to i L 
latisfaction of his own demand, unleſs there was fraud or col maſt 


fion, of which there was no evidence in the preſent caſe. 118 
plaintiffs were moſt undoubtedly creditors unſatisfied ; and ti 
fore it was not an application of the ſeparate eſtate of Gil! 
demands, which ought not to be countenanced in equity, 7 i 

perm 
that eſtate of his without this act of Sutton muſt have been ſubjs 
to have made ſatisfaction; for the partnerſhip creditors wo 


have a right to go againſt the ſeparate eſtate of either of the pi nk 

ners aſter the partnerſhip effects. Büt that this was nothung elponſi 
the juſtice of the plaintitts' demands, who had uſed diligence! but whe 
get at their money in a lawful and honeſt way; that they were d declare 


to be blamed, ſuppoſing their demands were againſt Sutton on 
judgment, in getting the beſt ſecurity they could for their m 
which was this mortgage. His Honour therefore held them © 
titled to the relief they prayed. ] 
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ro D) Of Partners and Maſters of Ships. 

J there are ſeveral part- owners of a ſhip, and ſome of them re- 
rü fuſe to navigate the ſhip, or to ſend her to ſea; thoſe, who 
re willing, may compel the others in a court of Admiralty, on 
rhe giving ſecurity to anſwer for the ſhip in caſe ſhe be loſt. Alſo, 
rod to BY partner diſlikes the voyage, but does not expreſsly prohibit it, 
upon and the ſhip is loſt in the voyage, he ſhall have no recompence 
refore bor his part; but if the ſhip return, he ſhall have an account for 


what is earned, and it ſhall be intended a voyage with his conſent, 
without an expreſs prohibition proved. 

But if the major part of the owners refuſe to navigate the ſhip, 
there, ſays Molloy, by reaſon of the inequality, they cannot be 
compelled ; but then ſuch veſſel is to be valued and fold in like 
manner, as where part of the owners become deficient, or unable 


7 to ſet out the ſhip. 


G11 


Molloy, 
202, 203. 
kin. 230. 

pl. 9. 
2 Chan. 
Ca. 36. 


Molloy, 
20 3» 


If there are ſeveral part-owners of a ſhip, and the major part of Carth. 26, 


| fe pal them are for ſending her a voyage to ſea, to which the reſt diſ- — v. 
ecution ger; whereupon, according to the common uſage in ſuch caſes, Hard. 473. 
ne wlll. greater number ſuggeſt in the Admiralty court the diſagreement 8. F. 
elch of their partners; and then, according to their uſage there, they SN ww 
The order certain perſons to appraiſe the ſhip, who accordingly ſet a [(a) That 
ject th aue thereon 3 and then the major part, who agreed to the voy- _ — 
heir dee, enter into a recognizance, wherein they bind themſelves juritoick on 
an fannt and ſeverally, to the diſagreeing parties, in a ſum propor- upon fuch 
order onable to their ſhares, according to the value ſet by the appraiſ- 1 
two f to ſecure the ſhares in the ſhip of thoſe who diſagree to the „ Hedges, 
as ee, againſt all adventures; though there can be no ſuit on Holt, 470. 
he Ran agreement or ſtipulation in the Admiralty court (a), the con- Lambert v. 
at being made on land, and therefore of common law conuſance; f= 
. , b : k ' 11.d, Raym. 
ſet a ſpecial action on the caſe lies for the violation thereof at 223. 
his ou enmon law. Blacker v. 
tor of ti 14.235. Dimock v. Chandler, 2 Str. 890. Fitzg. 197, S. C. Ouſton v. Hebden, 1 Will 10 1.1 
en to 108 | 
= coll A maſter of a ſhip is one who, for his knowledge in navigation, Molloy, 
fe, cli, and diſcretion, hath the government of the ſhip committed __ Frys 
ey d his care and management; but he hath no (6) property cither hath uſvally 
 Gitjm tera] or ſpecial by the conſtituting of him a maſter ; yet the law ſhares or 
y, but ls upon him as an officer, who muſt render and give an ac- n 
Kh perks bunt for the whole charge, when once committed to his care and 1,,, 203.— 
en ſubjel tody, and upon failure to render ſatisfaction ; and therefore He is eli. 
ors vol misfortunes happen, if they be either through negligence, bible by the 
fulneſs f himſelf his mariners, he muſt fn eber. 
f the paſt or ignorance of himſelf or his , in propor- 
nothi 61 reſponſible. tion to their ſhares, and not according to the majority. Molloy, 203. 
iligence! but where a maſter of a ſhip brought an action on the caſe, Salk. 10. 
y were d declared, that the ſhip was laden with corn in ſuch a harbour, pl. 4+ Pitts 
ton on M to ſail for Dantzick, and that the defendant entered and A 
1eir monly med the ſhip, and detained her, per quod impeditus & obſtructus 558. 


4 them a 


uin viogo; it was held, that it well lay; for though the 
maſter 


Rr2 
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maſter has not the property of the ſhip, but the w—_— and he 5 7 f 
only a particular officer, and can only recover for his particular 


6 , 
loſs; yet he may bring treſpaſs, as a bailiff of goods map; and 8 a 
then as bailiff he can only declare on his poffeſſion, which is ſuf. « f 
cient to maintain treſpaſs. Eg | « b 
Vent. 190. If the maſter of the ſhip takes goods on board for hire, and is 8 
238. robbed in port, he muſt anſwer the damage; otherwiſe ns, « {4 
Ray I he be robbed by pirates on the high ſea, for then the owner mul Wo 
| og 135- be the loſer; for if he undertakes for hire to carry the goods, the . 
1 Mod. 85, common law cannot look upon him in a different aſpett from 2 WM ., "as 
1 et 9. common carrier; for he cannot be looked upon as a mere ſervant bis 
uy and Sluce. to the owner, but rather as an officer of the ſhip, and to fell the 1 
if | 3 Lev. a 59. zona peritura, which is beyond the condition of a ſervant : but the Jen 
40 - "1 pt civil law of the Admiralty excuſes the maſters when robbed by « teq 
[1 918. pirates, or on loſing the goods by any inevitable accident, for the 
bl dangers of the fea are fo various and fo formidable, that a maſt « or 
1, ſhall not be underſtood to undertake againſt them, unleſs it hd. Ok 
3 been included in the expreſs words of the contract; for where, in « loſs 
zo a well-ordered ſocicty, a man undertakes for the cuſtody of ano- # e. 
4 ther's property, he ſecures him againſt all loſs; but where : "Sealy 
by man is bound to encounter dangers, which civil ſociety cannot Wi ., * 
| guard againſt, he cannot be ſuppoſed to undertake farther - pen 
Wt tor his care; and by the general cuſtom of commerce, th . priet 
* merchant is the perſon that runs the venture, and not the maſter WW ., prop 
. of the ſhip; and it is the merchant that makes the gain of te ſuch 
* venture. - or pr 
bl! Carth. 38. And as the maſter himſelf is anſwerable in the caſes Jes « at 
3 2 Salk. 440, fo likewiſe hath it been held, that the owners are liable to * « ſuch 
. pl. 1. freighters, in reſpect of the freight, for the embezzlement, a t 
„ 5 * er of the maſter and mariners. en 
* on v. Sandford. « | 
0 170. >” as But this proving a great diſcouragement to trade, by the be $ 2 
4 was mace in g. 16, reciting that, Whereas it is of the greateſt conſequence ans! 
1 | Or 
: Fl +205 low faid goods and merchandize, after = ſame have been /o 2 ſel 7 10 o 
| orembezzle- ſÞould be made away with by the maſeers or marmers of hoy aal f 
1 ment of the er veſſels, without the bᷣnotbledge or privity of the owner 0 1 terane, 
| maſter, 2d f nenns cuherrgf, merchants and others are greatly diſcourage yu | In 
| 3 venturing their fortunes, as owners of ſhips or veſſels , ber bi E 25 to tl 
W tothe freight cofſarily tend to the prejudice of the trade and navigation * of in li 
. Wan 5 therefore for aſcertaining and ſettling how far m_ is * 
5 = on and veſſels ſhall be anfwerable for any gold, ſilver, diamon 1 p 6 Proy 
4 nefity and = precious ſtones, or other go:ds or merchandize which ſhall be m „ tained « 
3 with by the maſter or mariner, without the privity of the hor > or dich 
againſt the of ; it is enafted, „That no perſon or perſons, who is, F 1 1 ath, or 
owners. « be owner or owners of any ſhip or veſſel, ſhall be ſub) — 
The court 


ont 
« liable to anſwer for, or make good to any one or pal 


thought, 
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« perſons, any laſs or damage by reaſon of any embezzlement, that it was 


iy « ſecreting, or making away with (by the maſter or mariners, or gin — 
m & any of them) of any gold, ſilver, diamonds, jewels, precious — 
anc * ſtones, or other goods or merchandize, which, from and after common 

ih « the 24th of June 1734, ſhall be ſhipped, taken in, or put on caſe of the 


dis « or forfeiture done, occaſioned, or incurred from and after the owner was 
S, „ ſaid 24th day of June 1734, by the ſaid maſter or mariners, or 2 
muſt any of them, without the privity and knowledge of fuch owner — 
che « or owners, further than the value of the ſhip ar veſſel, with all where he 

Im 4 her appurtenances, and the full amount of the freight, due or — 
ant « to grow due, for and during the voyage wherein ſuch embezzle- of his em- 
| the „ ment, ſecreting, or making away with, as aforeſaid, or other ployment. 
t the * malverſation of the maſter or maxiners, ſhall be made, commit- Rep. 73 ] 
oy « ted, or done; any law,” &c. 8 


And, by 5 2. it is further enacted, © That if ſeveral freighters 


_ « or proprietors of any ſuch gold, blver, diamonds, jewels, pre- 
he * cious ſtones, or other goods or merchandize, ſhall ſuffer any 
op l * loſs or damage by any of the means aforeſaid, in the ſame voy- 
12 


« age, and the value of the ſhip or veſſel, with all her appurte- 

* nances, and the amount of the freight, due or to grow due, 

during ſuch voyage, ſhall not be ſufficient to make full com- 

« penſation to all and every of them, then ſuch freighters or pro- 

* prietors ſhall receive their ſatisfaction thereout in average, in 

proportion to their reſpective loſſes or damages; and in ev 

uch caſe it ſnall and may be lawful to and for ſuch freighters 

* or proprietors, or any of them, in behalf of himſelf, and all 

* other ſuch ſreighters or proprietors, or to or for the owners of 

* ſuck ſhip or veſſel, or any of them, on behalf of himſelf, and 

* all the other part- ners of ſuch ſhip or yeſſel, to exhibit a bill 

* in any court of equity for a diſcovery of the total amount of 

* ſuch loſſes or damages, and alſo of the value of ſuch ſhip or 

* veſſel, appurtenances and freight, and for an equal diſtribution 

and payment thereof amongſt ſuch freighters or proprietors, in 

proportion to their reſpective lofſes or damages, according to 

* the rules of equity. | 
Provided (by 4 3.), that if any ſuch bill ſhall be —_—_—— 

* or on the behalf of the part-owners of ſuch ſhip, the plainti 

or plaintiffs ſhall annex an affidavit to ſuch bill or bills, that he 

or they do not collude with any of the defendants thereto z and 0 

4 ſhall thereby offer to pay the value of ſuch ſhip or veſſel, appur- 

„ tenances and freight, as ſuch court ſhall direct; and ſuch court 

F ſhall thereupon take, ſuch method for aſcertaining ſuch value, 

" as to them ſhall ſeem juſt ; and ſhall direct the payment there- 

ob in like manner, as is now uſed and practiſed in caſes of bills 

ü ie 5 

| Provided alſo (by $ 3.) that nothing in this preſent act con- 

fined ſhall extend, or be conſtrued to extend to impeach, leſſen, 

er dilcharge any remedy, which any perſon or perſons now 

| lath, or ſhall or may hereafter have, againſt all, I or an 
che maſter or mariners of ſuch ſhip or veſſel, for or dere 

O 


Rr 3 


nere 3 
cannot 
x than 
ce, the 
maſter 
of the 


J fupro 


tO the 
nt, of l 


e 16. 
7 and (ſho 
er of e 


and ether! 


Sutton v. 
Mitchell, 
1 Term 

Rep. 18. 
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« of any embezzlement, ſecreting, or making away with any gold, 
« ſilver, diamonds, jewels, precious ſtones, or merchandize, ſhip. 


defe: 
ſhip, 


« ped or loaded on board ſuch ſhip or veſſel, or on account of ” | 
% any fraud, abuſe, or malverſation of and in ſuch maſters and 1 ® 
« mariners reſpeCtively ; but that it ſhall and may be lawful to e 
sand for every perſon or perſons, ſo injured or damaged, to pur. l A 
« ſue and take ſuch remedy for the fame, againſt the faid maſter , 
and mariners reſpectively, as he or they might have done before 4 
« the making of this act.“ 75 
[Upon this ſtatute it hath been adjudged, that the owner of: "Bo 
thip is liable to the value of the ſhip and freight in the caſe of 10 
robbery, in which one of the mariners is concerned, by giving 3 
intelligence, and afterwards ſharing the ſpoil, the latter part of =P) 
the firit ſection being ſufficiently comprehenſive to include a tram. 189 
action of this nature. Ne | he g 
However, by ſtat. 26 G. 3. c. 86. which is explanatory and in "ge 
2mendment of the above act of 7 C. 2. the owners are not liable 1. 15 
beyond the value of the ſhip and freight for any goods ſhipped hn 
without their privity, although the maſter or mariners be in ro- ane 
wiſe concerned in or privy to the robbery, embezzlement, ſecrete chief 
ing, or making away therewith. : | 3 
By 5 2. no owners of any ſhip or veſſel ſhall be liable to anſwer rr 
for any loſs or damage which may happen by fire to any goods cr 1 
merchandizes that may be ſhipped on board. Nor by 9 3. for af The 
loſs or damage to any gold, ſilver, diamonds, watches, jewels, 0 een 
precious ſtones, that may be ſhipped on board, by reaſon of A : 148 
robbery, embezzlement, making away with, or ſecreting thereo . 
unleſs the owner or ſhipper thereof ſhall, at the time of ſhipping ſhoulq 
the ſame, inſert in his bill of lading, or otherwiſe declare in writ holden 
ing to the maſter, or owners of the ſhip or veſſel, the true na lable 
ture, quality, and value of ſuch gold, &c. „boeh 
By 6 4. if the freighters or proprietors of any ſuch gold, f 3 

or other merchandize, ſhall ſuffer any loſs or damage by any * "i 
the means aforeſaid, in the ſame voyage, (fire only excepted,) w tell ( 
the value of the ſhip or veſſel, with all her appurtenances, uu de 0 
the amount of the freight due or to grow due during ſuch wh "x 
ſhall not be ſufficient to make compenſation to all of them, the making 
ſuch freighters or proprietors ſhall receive their ſatisfaction = Ak 
out in average, in . e to their reſpective loſſes or pan, they (ay 
And in ſuch caſe the freighters or proprietors, or any of them, A - A 
on behalf of himſelf and all other the freighters or Poona ner ig 
or the owners of ſuch ſhip or veſſel, or any of them, or * ee ma 
of himſelf and all other the part- owners, may exhibit a * ng the 
any court of equity, for a diſcovery of the total amount 0 Aon 
joſſes or damages, and alſo of the value of ſuch {hip or! i alter 1 
appurtenances, and freight, and for an equal nen ay in 
payment thereof amongſt ſuch freighters or proprietors, 1 party on 
portion to their reſpective loſſes or damages, en . tt the 
rules of equity; provided, that if any ſuch bill be ex * "i * 
behalf of the part- owners of ſuch ſhip, the plaintiff ſh * 


. f the 
an afhdavit to ſuch bill, that he does not collude with 0 ho 


oprietoly 
on beha 

t a bill if 
it of ſuch 
or veſſel 
ation 2 
8, in ple 
ing to 
hibited ol 
hall anner 
any of the 
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gefendants thereto; and ſhall thereby offer to pay the value of the 
ſhip, appurtenances, and freight, as the court ſhall direct; and 


the court ſhall thereupon take ſuch method for aſcertaining the 
value as to them ſhall feem juſt, and ſhall direct the payment 


thereof, in like manner as is uſed and practiſed in caſes of bills of 


interpleader. 

By g 5. it is provided, that this act ſhall not leſſen or diſcharge 
any remedy which any perſon now hath, or ſhall hereafter haye, 
zpainſt any maſter or mariners for embezzlement, &&c. 

The defendant was ſole owner of a ſhip which he let to F. S. 
for a voyage at a certain ſum, and J. S. was to have the benefit 
of carrying the goods. The plaintiff had ſhipped a quantity of 
moidors, and the bills of lading were ſigned by the captain: the 
moidors being loſt, an action was brought againſt the defendant 
2s owner, to charge him under the ſtat. 7 G. 2. to the amount of 
the ſhip and freight. For the defendant it was inſiſted, that 
though the ſhip was his property, yet he was not /o owner as to 
be liable to the plaintiff; and that J. S. was for this purpoſe the 
owner, But it appearing that the defendant had covenanted for 
the condition of the ſhip, and the behaviour of the maſter ; the 
Chicf Juſtice held, he was liable to the plaintiff, and the freight 
he had in general from J. S. was ſufficient, though the identical 
freight for the gold belonged to the other, and J. S. had only the 
uſe of the ſhip, and no ownerſhip. 

The maſter of a veſſel was leſſee of her for a term of years by 
agreement with the owners, in which there were covenants on 
their part, that he ſhould have the ſole management of the ſhip, 
and employ her for his own ſole benefit; and on his part, that he 
ſhould repair her at his own ſole coſt and charge, &c. It was 
holden, that notwithſtanding this agreement, the owners were 
luble for neceſſaries furniſhed for the ſhip by order of the maſter, 
though without their knowledge, and though the owners were not 
known to the perſons who ſupplied them. 

In general, whoever ſupplies a ſhip with neceſſaries, has a 
treble (a) ſecurity. 1. The perſon of the maſter. 2. The ſpe- 
chick ſhip. 3. The perſonal ſecurity of the owners, whether they 
know of the ſupply or not. 1. The maſter is perſonally liable, as 
making the contract. 2. The owners are liable in AK of 
the maſter's act, becauſe they chooſe him : they run the riſk, and 
they ſay, whom they will truſt with the appointment and office 
of maſter. Such is ſtated to be the general law, which how- 


fer is liable to be varied by any private agreement between y; 


the maſter and owners. For if it appear, that the perſon ſupply- 
ing the neceſſaries gave credit to the maſter individually as the 
telponſible perſon, or on the other hand, that he conſidered the 
maſter merely as a ſervant, and gave the credit to the owners 
only, in either of thoſe caſes, he can have his remedy againſt that 
party only to whom he originally looked for rayment (6). 


"at the matter ean bind the ozoners. If the owner keeps the ſhip, he keeps her ſubj 


Pariſh v. 
Crawforc, 
2 Su. 1251. 


Rich v. Coe, 
Cowp. 636. 


Ibid. 
(a) But 
according 
to Mr. J. 
Buller, the - 
creditor, 

en he 
advances his 
money, has 


the ſaip, 
to the 


— the maſter has brought upon her. If he relinquiſh the ſhip, he is not liable to the charge. — His 


ing the ſhip is . 
be court, who ois proof of his aſſent. 


Rr4 


Upon this ground, that learned judge diſſented from the reſt of 
held, that a promiſe by a captain on behalf of the owners, when the ſhip was taken, to 


pay 
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pay monthly wages to one of the-ſailors, in order to induce him to become 8 hoſtage, was binding u 
the owners, although they abandoned the ſhip and cargo. Y ates v. Hall, 1 Term Rep. 73. (6) Han 


Speering v. 


Degrave, 


zVern. 643- 


Lex Mer. 


eat, 63. 
Hob. 11. 


Moor, 918. 


Molloy, 
209. 


Roll. Abr. 


530. & 


vide Roll. 
Rep. 285. 


1 Sid. 379+ 
1 Mod. 93. 
x Ventr. 46 
[Mall. Bk. 


2. C 3 


Com. Dig. 
tit. Naviga- 
tion, I. $+] 


(e) But 


ther the 
ae cutors 


v. Slayton, Ca. temp. Hardw. 376. 


J. S. as maſter of the ſhip, of which the other defendants were 
part-owners, bought ſeveral goods of the plaintifis3 as, beef, bil. 
cuit, ſails, and cordage. F. S. the maſter failed. The bill wa 
brought to compel the defendants, the part-owners, to pay, They 
inſiſted, that 5 8. only was liable; and, beſides, that he had 
money from them to pay the plaintiffs, Per curiam.— J. &. the 
maſter was but a ſervant to the owners; and where a ſervant 


buys, the maſter is liable, If the owners paid their ſervant, yet, 


if he paid not the creditors, they muſt ſtand liable. It was de- 
creed, that the owners ſhould pay the plaintiffs their debts in pro- 
portion to their reſpective ſhares and intereſts in the ſhip. 

But, if the maſter borrow money to repair or victual the ſkip 
when there is no occaſion for it, he alone is debtor, and not the 
owners. | 

By the law of nations the captain has a power to ranſom, This 
is for the benefit of the owners: but it being doubted, whether 
it is for the benefit of the publick, it is taken away by ſtatute of 
23 C. 3. c. 25˙ : 


(E) Of Mariners, 


Mariners are perſons choſen and appointed by the maſter ta 
navigate the ſhip, for whoſe faults and miſcarriages he mult 
anſwer; and, as they are his ſervants, he may correct and punilh 
them according as the uſage is at ſea. | | 

But though the maſter muſt anſwer for them, yet are the own» 
ers likewiſe anſwerable for their faults and miſcarriages ; as, if the 
owner of a ſhip victuals it, and furniſhes it to ſea with letters of 
repriſal, and the maſter and mariners, when they are at ſea, com- 
mit piracy upon a friend of the king, without the notice or con- 
ſent of the owner, the owner ſhall loſe his ſhip by the admiral 
law, of which our law ought to take notice. 

By the civil law and cuſtom of merchants, if the ſhip be call 
away, or periſh through the mariners' default (e), they loſe their 
wages. So, if taken by pirates (4), or if they run away; for, i 
it were not for this policy, they would forſake the ſhip in a ſtorm, 
and yield her up to enemies in any danger. [So, if they refuſe aid 
and aſſiſtance to their companions on the ſea. So, if they do not 
help to ſave the goods, when the ſhip periſhes. So, if they abſent 
themſelves, when the ſhip is ready to ſail, 


of thoie mariners, who died before the ſhip was caſt away, may recover the wages due to their teſtatoth 
guere, & wide Sid. 179. Keb. 634. (4) So, by 8 Geo. 1. c. 24. 


And by the 22 & 23 Car. 2. c. 11. 67. it is enaQted, © That 
ct if the mariners or inferior officers of an Engliſb ſhip, laden 
« with goods and merchandize, ſhall decline or refuſe to fight 


4 and defend the ſhip, when they ſhall be thexeunto e 
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dy the maſter or commander thereof, or ſhall utter any words 
to diſcourage the other mariners from defending the ſhip, every 

« mariner, who ſhall be found guilty of declining or refuſing as - 
« aforeſaid, ſhall loſe all his wages due to him, together with ſuch 

« goods as he hath in his ſhip, and ſuffer impriſonment, not ex- 

« ceeding the ſpace of fix months; and ſhall, during ſuch time, 

« be kept to hard labour for his or their maintenance.” 

And, by $9. of the ſaid ſtatute, “ every mariner, who ſhall 
« have laid violent hands on his commander, whereby to hinder 
« him from fighting in defence of his ſhip and goods committed 
& to his truſt, ſhall ſuffer death as a felon.” 

[By the cuſtom of merchants, mariners are entitled to wages at Edwards 
every delivering port z, and it hath been holden that they are fo, *;C'il%, 
though an agreement was made with them, that they ſhould not 797 
demand wages till the return of the ſhip to the port of London: 
when the freight was to be paid and a proviſion was made before 
the voyage, that, every fix months, wages ſhould be paid for one 
month, during the voyage. 

It was ſaid by Holt, C. J. that if the ſhip be loſt before the firſt x La, Razm. 
port of delivery, the ſeamen loſe all their wages: but, if after ſhe $39- 
has been at the firſt port of delivery, then they loſe only thoſe 
from the laſt port of delivery. But if they run away, although 
they have been at a port of delivery, yet they loſe all their wages. 

Ir was alſo ruled by the ſame judge at nf privs, that if a ſhip be 74. 739. 
bound for the Hat Indies, and thence to return to England, and 

the ſhip unlade at a port in the Zaft Indies, and take freight to 

return to England, and in her return ſhe be captured; the ma- 

riners ſhall have their wages for the voyage to the Eat Indies, and 

for half the time that they ſtaid there to unlade, and no more. In Wiggins v. 
a action brought for mariners' wages for a voyage from Carolina Mg 
to Londen, it appeared, that the plaintiff ſerved three or four 11. 
months, and before the ſhip came to London, which was the de- 
livering port, he was impreſſed into the queen's ſervice; and after- 

wards the ſhip arrived at the delivering port. It was ruled by 

% C. J. that the plaintiff ſhould recover pro tanto as he ſerved, 

ine ſhip coming ſafe to the delivering port. But when afterwards, 

in ſuch an action between Chandler and Meade, it appeared, that 

the plaintiff was hired by the defendant at Carolina to ſerve on 

board the Jane loop, whereof the defendant was maſter, from 

Carolina to England, at 3 l. per month; that he ſerved two months; 

at then the ſhip was taken by a French privateer and ranſomed; 

Wat juſt as the came off Piymouth, the plaintiff was impreſſed ; 

nd then the ſhip came ſafe into the Thames, where ſhe diſpoſed 

0! her cargo; it was ruled by Helt, that the plaintiff could have 

0 wages, the ſhip having been captured and ranſomed. It was 

niited by the plaintiff's counſel, that in that. caſe he ſhould re- 

** bi raid, and that the uſage among merchants was ſo; which 

Het ſaid, if he could prove, it would do; but wanting proof of it, 

was nonſuited. ; 1 
a ſailor hired for a voyage take a promiſſory note from his Cutter v. 


* . 7 : Powell 
Jer for a certain ſum; provided he proceed, continue, and [ones 


O Rep. 320. 
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do his duty on board for the voyage, this contract is indivi 
and if he die before the arrival of the ſhip, no wages can be 
claimed either on the contract, or on a quantum meruit. 

In a voyage from England to Newfoundland, and thence with If 
fiſh to Spain, Newfoundland is not the delivering port; and if the of th 
{hip is taken between Newfoundland and Spain, the mariner loſes ſha! 
his wages. | Green 

If a ſhip be ſeized upon for debt, or otherwiſe become forfeit If 


ed, the mariners muſt receive their wages, unleſs in ſome caſe veſſel 
where their wages are forfeited as well as the ſhip or, if they or ol 
have letters of marque, and inſtead of that they commit piracy, mont! 
by reaſon of which there becomes a forfeiture of all. But (a) lad On 
ing prohibited goods aboard a ſhip, as «wool and the like, Wi pay t 
though it ſubjects the veſſel to a forfeiture, yet it does not deprix veilel 
the mariner of his wages, for the mariners having honeſtly per. nant ! 
formed their parts, the {hip is tacitly obliged for their wages, men { 
A. B. libelled in the Admiralty court, as adminiſtratrix to her of the 
hufband, for his wages due as mariner on board the Prince Fre. A Jing 
derick. Minett and Heys moved for a prohibitipn, upon a ſug: ** 
geſtion, that this ſhip was ſeized for importing wines from H. 10 f 
land, not being Rheniſb or Hungarian wines, and therefore for- Ne 
feited by ſtat. 12 Cor. 2.3 that claim being put in by Bowen the Wl , 
maſter, an information was filed by the ſeizor, and Boxven pleaded «gu 
the general iſſue; but before trial ſubmitted, and compounded * i 
according to the courſe of the court; and upon payment of 136 WF 
to the informer, there was judgment gr2d vas deliberetur, &c. | hn —— 
was likewiſe ſuggeſted, that the libel was for wages due before te u : 
ſeizure. Upon this motion it was inſiſted, that the act af patlia- fre 
ment had ſo altered the property of the ſhip, that by the ſeizut, N of f. - 
ſubmiſſion to a fine, and judgment quod deliberetur, upon it, al 8 3 
precedent incumbrances were diſcharged. But the court d nuch 0 
charged the rule, though they admitted, if there had been a cot incip 
demnation, that would have been a good ground for a prohibition, venal 1 
and a diſcharge of all precedent incumbrances. But the report tom a. 
adds a guere, for the fine implies a condemnation, although at Wc - 
actually given, but prevented by the ſubmiſſion. 3 
By 2 G. 2. c. 36. made perpetual by 2 G. 3. c. 31. no maſters d : FH 
ſhips ſhall proceed ou any voyage without firlt coming to an ag ters of 
ment with the mariners for their wages, which agreement ſal it wh 


be made in writing, declaring what wages each ſeaman or mi. wages, 
riner is to have reſpectively during the whole voyage, or for (0 vere f 
long time as he ſhall ſhip himſelf for, and ſhall alſo exprels tac lch per 
voyage for which ſuch ſeaman was ſhipped, upon pain of forieitin An 
52. to the uſe of Greenwich Hoſpital. not payi 

This agreement every ſeaman ſhall ſign within three days after A. 
he ſhall have entered himſelf; and ſo ſigned, it ſhall be conclulnt the dedu 
to all parties for the time contracted for. | pital; w] 

And any ſeaman deſerting before or during the voyage, or Irs by the fa 
ſuſing to proceed on the voyage, after he has ſigned ſuch 28, both. 
ment, ſhall forfeit his wages; and further, upon complaint © 
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any juſtice of the peace by the maſter or other perſon having 
charge of the ſhip, may be committed to the houſe of correction 
for any time not exceeding 30 days, nor leſs than 14. 

If any ſeaman abſent himſelf from the ſhip without the leave $ 5: 
of the maſter or other chief officer having charge of the ſhip, he 
ſhall forfeit for every day's abſence two days pay to the uſe of 
Gr.enwich Hoſpital. | 

If any ſeaman, not entering into the king's ſervice, leave the 5 6, 
veſſel, before he ſhall have a diſcharge in writing from the maſter 
or other perſon having the charge of the ſhip, he ſhall forfeit one 
month's pay. 

On the arrival of any veſſel in Great Britain, the maſter ſhall 8 3. 
pay the ſeamen their wages, if demanded, in 3o days after the 
veſſel's being entered at the cuſtom-houſe, (except when a cove- 
nant ſhall be entered into to the contrary,) or at the time the ſea- 
men ſhall be diſcharged, which ſhall firſt happen, deduCting out 
of the wages the penalties by this aCt impoſed, under penalty of 
paying to ſuch ſeamen that ſhall be unpaid 205. over and above 
the wages, to be recovered as the wages may be recovered; and 
ſuch payment ſhall be good in law, notwithſtanding any action, 
bill of {ale, attachment, or incumbrance whatſoever. 

No ſeaman, by ſigning ſuch contract, ſhall be deprived of uſing 4 8. 
any means for the recovery of wages, which he may now lawfully 
ule; and where it ſhall be requiſite, that the contract in writing 
{hall be produced in court, no obligation ſhall be upon any ſea- 
man to produce it, but on the maſter or owner of the ſhip ; and 
no ſeaman ſhall fail in any action or proceſs for the recovery of 
wages, for want of ſuch contract being produced. 

The maſters or owners of ſhips ſhall have power to deduct out 83. 
of the wages of any ſeaman all penalties incurred by this act, and 
to enter them in a book, and to make oath, if required, to the 
truth thereof; which book ſhall be ſigned by the maſter and two 
principal officers, belonging to ſuch ſhip, ſetting forth, that the 
penalties contained in ſuch book are the whole penalties ſtopped 
rom any ſeaman during the voyage; which penalties (except the 
ſorſeitures of wages to the owners, on the deſertion of any ſea- 
man, or on refuſing to proceed on the voyage) ſhall go to the uſe 
0! Greenwich Hoſpital, to be paid and accounted for by the maſ- 
ters of ſhips coming from beyond the ſeas, to the officer at any 
port who collects the 6 d. per month deducted out of ſeamen's 
Wages, for the uſe of the ſaid Hoſpital, which officer is em- 
powered to adminiſter an oath to the maſter touching the truth of 
luch penalties, 

Any maſter or owner deduCting the penalties as above, and 9 10. 
"ot paying them to the officer collecting the 6 d. per month in the 
port where the deduction ſhall be made, within three months after 
the geduction, ſhall forfeit treble the value to the ufe of the Hoſ- 
pal; which, together with the money deducted, ſhall be recovered 


* lame means as the penalties ſor not duly paying the 6 d. per 
By 
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By 8 G. 1. c. 24. $7. (made perpetual by 2 G. 2. c. 28,4.) a 
alſo by 12 C. 2. c. 30. $12. no maſter or owner of any merchan 
ſhip ſhall pay to any ſeaman beyond the ſeas any money or eſſech 
on account of wages, exceeding one moiety of the wages due a 
the time of ſuch payment, till ſuch ſhip ſhall return to Great Bri, 
tain, Ireland, or the Plantations, or to ſame other of his Majeſty 
dominions, whereto ſhe belongs, on forfeiture of double the mg. 
ney ſo paid, to be recovered in the high court of Admiralty by wy 
perſon who ſhall firſt inform for the ſame. 

Champion The cargo of a ſhip was loſt by the capture of a Swedib pr. 
1 vateer, who carried her into Gottenburgh : the maſter ſtaid then 
at . three months to refit the ſhip, and take in new lading; and u 
in Middle- prevent the ſeamen from going away, he agreed to pay them { 
ts much per month, whilſt they ſtaid there. In an action for this 
the maſter would hav@ diſcharged himſelf, on the rule that freight 
is the mother of wages, and that none are ever paid whilſt the 
ſhip is lading and unlading ; which the Chief Juſtice agreed to be 
the general doctrine; but he held it not ſufficient to controul x 
ſpecial agreement, as there was in this caſe, and where too there 
was ſo long a ſtay at Gettenburgh.] 
Winch. 8. The mariners may ſue in the Admiralty court for their wages, 


— although the hiring was by the maſter on land; and this is allowet 
. libel: alſo, by the law of the Admiralty, they have remedy againlt 


of in favour of navigation, for here they may all join in the ſame þ 


if the 
Adm! 
S. P. 


2 Ld. R 
v. Gibb 


No 
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ners, 


Cuth. 
pl. 3. 
Wilkins 
I. 
of the 
ſhip ; 
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court | 
refuſe, 


Wi 


3 33: the {hip and owners, as well as againſt the maſter; and it woull BW cargo, 
Nt be a great diſcouragement to ſeafaring-men to oblige them u which 
Ann. c. 16. bring ſeparate actions, and thoſe againſt a maſter who may hap» WW calami 
pen to be inſolvent. is calle 
Raym. 2. So, of the other officers under the maſter, as the mate, purſe, Wi dic cu 
Sake 33 boatſwain, &c., for though they contract with the maſter, jet iti 
_ 397. on the credit of the ſhip. [Thi 
632. 2 Str. 858. | rages. 
Roll. Abr. 80, a ſhipwright may ſue in the Admiralty for (a) making a lp, WF as, acc 
: ES 2 Str. 707.] (a) So, for mending a ſhip. Cro. Car. 296. * 
6 Mod. 238. And if a contract be with ſeamen to go on a voyage, and tht), I 1! , 
ve 2 8 in order thereunto, work in a harbour, and, after, the voyage b ing the 
> Wil. intercepted through the owner's fault, as, if the ſhip be arreſted money, 
265. S. C. for his debt, Sc. the ſeamen ſhall ſue for their wages for the charges 
1 work done in the harbour, in purſuance of the contract to go bor dig 
of by the a voyage, in the Admiralty, as much as if they had gone the wc. broyy!, 
court. age: ſects, if the retainer of them had been only to do the van fee paic 
in the harbour. TS, , Ath 
Roſs v. 7 a pilot, though a mariner, who is ſent for from Gee with in 
—— 3 4. and goes from thence on board a ſhip lying in Sea-Reach, - tc good 
* Pilots her thence to her moorings at Deptford, cannot ſuc in bpnifies 
Admiralty for the pilotage; for both the contract and the von ſhin; of 
are within the body of a county.] ; i lor his 
Salk. 31. So, if there be any ſpecial agreement, by which the 2 In tl 
Dela. Are to receive their wages in any other manner than is uſual, bau 


of the 1 


cherthant and Werthandize, an 


f the agreement be under ſeal, the mariners cannot ſue in the [a Str. 968. 


Admiralty. vey 5 

8. P. 2 Barnard. K. B. 419. S. C. Howe v. Napier, 4 Burr. 1944. S. P. But ſee Benns v. Parre, 
2 Ld. Raym. 1206. and Roberts v. Cadd, Bunb. 247. Buggin v. Bennett, 4 Burr. 2035. Menetone 
„ Gibbons, 3 Term Rep. 267.1 — 


Nor can the maſter ſue in the Admiralty court; for his contract 4 Int. 141. 
is on the credit of the owners (a), and not like that of the mari- w.. 
ners, which is on the credit of the ſhip. nr 33s 
Carth, 513. S. P. although the owner was beyond ſea, and the ſhip lay here; & wide 2 Salk. 548. 


pl. 3. [() Hence, the maſter has no lien on the ſhip for wages, Rtores, or repairs done in England. 
Wilkins v. Carmichael, Dougl. 101. ] 


[Therefore, where a man went out mate, and upon the death Reed v. 
of the maſter during the voyage, ſucceeded to the command of the 2 
ſhip; and upon his return ſued in the Admiralty for his wages as 9 
mate, and for a further allowance after he became maſter; the 
court granted a prohibition quad the time he was maſter; and 
refuſed it guoad the time he was mate. ] 


(F) Of Average. 


Whenever a ſhip is in ſtreſs of weather, or in danger, or juſt Moltoy, 


fear of (b) enemies, and the maſter, to fave part of the 33 
cargo, throws overboard ſome of the goods in the ſhip, thoſe (5) — 


which are ſaved ſhall contribute in proportion; and this common likewiſe, 

calamity ſhall be equally borne by all the parties intereſted, This $995 come 

is called general or groſs average, and is allowed by the civil law, iu ted 

tic cuſtoms of merchants, and our law. towns or 

places may be caſt overboard. Molloy, 246. 

[There is another ſpecies of average called ſmall or petty ave- 

rages. Petty average conſiſts in ſuch charges and diſburſements, 

as, according to occurrences, and the cuſtom of every place, the 

maſter neceſſarily furniſhes for the benefit of the ſhip and cargo, 

eicher at the place of loading or unloading, or on the voyage. 

Theſe charges are lodemanage, or the hire of a pilot for conduct- 

ing the veſſel from one place to another; towage, pilotage, light- 

money, beaconage, anchorage, bridge-toll, quarantine, river 

charges, ſignals, inſtructions, paſſage-money by caſtles, expences 

for digging a ſhip out of ice when frozen up, that it may be 

brouplit into a proper harbour; and at London, by cuſtom, the 

lee paid at Dover pier. | 
A third ſpecies of average, is that we are accuſtomed to meet 

with in bills of lading, * paying ſo much freight for the ſaid 

© goods, with primage or aterage accuſtomed.” In this ſenſe it 

bpnifies a ſmall duty, which merchants, who ſend goods in the 


[tus of other men, pay to the maſter, over and above the freight, 
or his care and attention to the goods fo intruſted to him.] 

2 this contribution in general average, not only. the maſter, 
ners, and freighters of the ſhip ſhall bear a proportionable ſhare 235 


ol the loſs, but alſo paſſengers for ſuch wares as they have in the 


ſhip. 
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ſhip. And paſſengers who have no wares or goods in the flig Gee. 
yet, as they are a burden to the ſhip, eſtimate is to be made of a 
their apparel, rings, and jewels, towards a contribution of the board 
loſs: and in general it is ſaid, that every thing ſhall contribute, rer 
except the proviſions of the ſhip, and the men whe are neceſſuy Wi It ap 
to work the ſhip. | : : * 
The maſter ought to be careful, that only thoſe things of the proof 
leaſt value and greateſt weight be flung overboard: alſo, h n 
= eig Hung overboard : allo, he and lion 0 

the crew (or molt of them) muſt ſwear that the goods were cat Meral 
overboard for no other cauſe but purely for the ſafety of the ſis det 
and lading. Rennes 
If, to avoid the danger of a ſtorm, the maſter cuts down the queſti 
maſts and ſails, and they falling into the ſea are loſt, this damape for pe! 
is to be made good by ſhip and lading, pro rata: otherwiſe, if the bill of 
caſe happens by ſtorm, or other caſualties, | ſubjecl 
Alſo, if through the rifling of the ſhip, caſting overboard, and though 
lightning the ſhip, any of the remaining goods are ſpoiled, either bullion 
with wet or otherwiſe, thoſe which are preſerved muſt contribute and it 
towards the loſs of the goods impaired, as well as to thoſe which Nin a co 
were entirely loſt, the on] 
[Where a ſhip is obliged to go into port for the benefit of the el pack 
whole concern, the charges of loading and unloading the cargo, Weard to 
and taking care of it, and the wages and proviſions of the work doubt b 
men hired for the repairs become general average. ] paying 
The goods ſaved and loſt are to be eſtimated according as the III la) 
goods ſaved were fold for, freight and other neceſſary charges be. aptain 
ing firſt deducted, and in ſuch proportion the goods ſaved are ¶eceive 
contribute. lor doin 
[This rule is agreeable to the marine laws of Viſbuy, which de- ebe pre; 
clare, that the goods thrown overboard ſhall be brought into 2 ich bu] 
groſs average, and ſhall be rated at the ſame price for which other NMfequirin 
merchandize of the ſame ſort, preſerved from the ſea or enemy, WPormer i 
was fold. This cuſtom mentioned by Molloy was certainly nev en be n 
in England at the time he wrote; for it appears by Malyne, that e up- 
in 1622 the diſtinction was obſerved of eſtimating the goods a entlem- 
prime coſt, if the jettiſon happened before half the voyage very th 
performed: and if after, at the price the reſt of the goods ſold packet 
for at the place of diſcharge. However, the authority of Moy ding ; | 
is confirmed by Magens, who ſays, that the prevailing mode of other 
ſettling averages now adopted in England is conformable to d W'ery vef 
rule, which has aboliſhed the diſtinction. rerape, 
In England, money and jewels fall into the general average n be nc 
their full price. 7 J uſage 
Peters v. Miligan, Sittings at Guildhall, 1787. coram Buller, J. rial con 


A ſpecial action on the caſe was brought by the owners of 1 * hea 

- . h emand 

packet hired by government againſt defendants, who were d no. Fs 

ſhippers of bullion from the Wet Indies to this country, for thel caſes . 

proportion of general average ariſing from a loſs by cutting av. 45 

a maſt. A bill of lading was given by the captain at the time i . a 
received the bullion, It appeared that merchant ſhips take = 
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ade conveyance of this article than packets, and theſe than men of 
le of war. Packets are allowed by government to receive bullion on 
' the board, but captains of men of war are prohibited. Packets how- 
dute, ever are conſidered as king's ſhips, they are under martial law; 
ſary WY |: appeared alſo that bullion on board merchant ſhips always con- 
tridutes to general average. But no particular inſtances were in 
proof of ſuch an accident having happened to a packet with bul- 
lion on board, on which the general queſtion could ariſe, But ſe- 
reral witneſſes declared that they never heard of ſuch a demand, 
and they were likely to have known it, if it ever had been made. 
Bearcreft for plaintiff in his reply contended, that this being a new 
queſtion in a court, it was as much in his favour as againſt him; 
for perhaps the demand was never before reſiſted. Wherever a 
bill of lading is given, it muſt be for cargo, and cargo is always 
ſubject to general average. This muſt be conſidered as cargo, and 


d, and though packets are not allowed to carry cargo in general, yet quoad 
either WW bullion they are. Buller, J.— There is a point ariſing in this cauſe, 
ribute and it is the only one which I can leave to the jury, which is new 
which in a court of juſtice ; therefore it is neceſſary to ſtate it preciſely : 


the only queſtion then is, whether any uſage in the particular caſe 
of packets has made an exception out of the general law with re- 
gard to general average ? for as to the general law there can be no 
doubt but that bullion is ſubject to average like any other cargo 
paying freight. Before I come to the evidence on this ſubject, I 
ſhall lay two circunaſtances out of the caſe: 1ſt, That though a 
aptain of a man of war takes bullion on board, yet he does not 
receive any freight for it as tucli, and if he does receive a reward 
lor doing fo, it is againſt poſitive orders. 2d, The difference of 
hich de - rte premiums of inſurance between packets and merchantmen 
into 2 ich bullion on board, becauſe the motive of the underwriter in 
ch other requiring leſs in the one than in the other caſe, is, becauſe the 
enemy, ormer is more ſecure and better manned than the latter. There 
ay nev en be no doubt but that ſpecie is liable to general average. The 
ne, that BW upon this ſubject has been diligently and ably collected by a 
goods it Hentleman who has lately written on the ſubject of inſurance. 
rage vn ery thing which pays freight muſt be liable to general average. 
zods fo packet does carry bullion for freight; the captain gives bills of 
f Mal ating; government receives one-third of the freight; the owner 
mode of WW"other third, and the captain the third ſhare. The cargo of 
e to thit ery veflel carrying for freight muſt equally be liable to general 
"erage, whether employed by government or a ſubject: there 
yerage un de no difference. Then the queſtion ariſes, whether there is 
J ulage in this caſe to vary the general law. This is the ma- 

nal conſideration, It has been ſaid by the witneſſes, that the 
WP | * heard of any inſtance ſimilar to the preſent, in which fuck 
_ :mand has been made. Whether negative uſage ought to weigh 
for thei 2 depends very much upon the ſubject to which it is applied. 
. ing av = of this ſort, where accidents muſt frequently have hap- 
e tune da, Negative uſage of non-claim is very ſtrong. Captain Bull, 
leſs one of the packets, has ſaid, that very many inſtances have hap- 

te | 


pened 
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Mr. Park; 
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pened of packets cutting away their maſts. Now it muft {4 


quently have happened that bullion was on board in ſuch cafes - 
There are now 30 packets employed every yeat by government, 8 
and many have been ſo at leaſt from the time of Queen Aune, but an 
J cannot now ſay at what tims they were ſet up. Captain Braitk * 
wayte ſays, that they have larger freight for carrying bullion ig on 
the packets from Li/bon than the merchantmen have, becauſe the * 
packets are a ſafer mode of conveyance; but the reaſon given by a+ 
Captain Bull for the difference is, becauſe there is no general r 


average allowed in that caſe. Then Mr. Etherege, who is clerk of 
the bullion office in the Bank, ſays, that he never knew of a de- ho 
mand of this ſort in the caſe of a packet, and he thinks he muſt 12 
have known it if there had; but he has atways known it done in 

the caſe of merchantmen. Verdict for defendant by a ſpecial 


Jury.] 

Molloy, : If a maſter of a ſhip lets out his ſhip to freight, and then r. 

250. ceives his compliment, and afterwards takes in goods without Ja 
leave of the freighters, -and a ſtorm ariſes at ſea, and part of the of b 
freighters' goods are caſt overboard, the remaining goods are not ther r 
ſubject to the average, but the maſter muſt make good the Joly mp 

eſſa 


out of his own purſe. 
Moor, 297). Alſo, average is not due, unleſs the goods are loſt in ſuch 4 1 0 c 
manner, that thereby the reſidue in the ſhip are ſaved ; as, if go, th 
are thrown overboard to lighten the ſhip, or, by compoſition, part Wey, 2 
is given to a pirate to ſave the reſt ; but, if a pirate takes part by 
violence, average ſhall not be paid for them. 
Show. Par. 80, where A. being one of the owners of a ſhip, loaded on 
Caies, 15, board her 210 tons of oil, and B. loaded on board her 80 bales d 


„an : of his o 
3 in ſilk upon a freight, by contract, both to be delivered at Londmn; ind * 
tarliament. the ſhip was purſued by enemies and forced into an harbour, &c Allo, | 


and the maſter ordered the ſilk on ſhore, being the moſt valuadi 
commodity, though they lay under the oils, and took up a grea 
deal of time to get at them; the ſhip and oils were afterwah. hab 
taken, and the owner of the oils brought his bill in equity to han | 
contribution from the owner of the filk in this caſe, as the l 


of the oils did not ſave the filks, nor the ſaving the filks loſe HL the + 
oils, the bill was diſmiſſed. mers, by | 
Moltoy, If a ſhip happens to be taken, and the maſter, to redeem thing, th 
wes: ſhip and lading out of the enemies or pirates hands, promiles re the n 


Hard. 1$3. : | 
(e) And certain ſum of money, for performance whereof he himſelf become 


he may ran- a pledge or captive in the cuſtody of the captor z in this caſe 


pm 2 is to be redeemed at the coſts and charges of the ſhip and lad nd is / 
U 


ſo may he and all are to be contributory for his (a) ranſom according to es table pa 


retain the man's intereſt. mers ti] 
gocds for his 

ſatisfaQtion in the ſame manner as he may detain the goods for freight; but if he once 1 ” 
out of bis poſſe ſſion, he cannat afterwares 1etake them. 6 Mod, 12, 13. But now by ſtat. 22 * 
c. 25. it mall not be 1:wful for any of his Majeſty's ſubjects to ranſom, or to enter into any com a maſte; 


« cr azreement for ranſoming any ſhip or veſſel belonging to any of his Majeſty's ſubj cts, or an) * 0 tract of 
« chandize or goods on board the ſame, which ſhall be ceptured by the ſudjects of any ſtate at - 1 

« his Majeſty, or by any pertons committing boſtilities againſt any of his Majeſty's ſubjeQts. „ | pothec 
4 contracts and agreements entered into, and all bills, nates, and other ſecurities g ven for ſut y emp 


« poſe are decla ed void, and the offender is ſubject to a penalty of five hundred pounds.” ] 
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So, where a pirate takes part of the goods to ſp: 
* contribution muſt be paid; but if a pirate takes by violence on — Ki 
of the goods, the reſt are not ſubject to average, unleſs the = > 


nt 

ut =o” made an expreſs agreement to pay it after the ſhip is 

the If 4. and ſeveral others i "LY 

| take the i 

it teing upon the water, = tem * 4 eir paſſage in a ferry-boat, and Allen, 94. 

the f ee , peſt ariſes, ſo that they are in dan- . 230. 

1 by ber f — row ned; upon which, to preſerve their lives, ſe- e. 
yeral of the goods are caſt overboard, among which a pack of 


goods of A.'s of great value is thrown over; in this caſe, there 


ra dan be no avera 
de- rage, but the ferryman muſt anſwer for the 
mil becauſe, for his hire, he runs the venture of the voyage. _ 
ne in 
pecial | 
(G) Of Hypothecation. 


n te- 
ithout 
of the 
Ire not 
he lost 


F a ſhip be at ſea, and ſpri 

| pring a leak, or be otherwiſe in d 

oa _ loſt, or the voyage be defeated for want of — = 5 

O . aries N in theſe caſes of extremity, the maſter may pledge Bs 
ypothecate the ſhip and goods, or (a) either of them, for ſuch That ich te 


neceſſaries as a ne. wh; "RP 
re wanting, which power is implicitly given him b *b*laws 


in (5) conſtituti ; 
ſuch 1 n ituting him maſter, and which h of Oleron 
than that the ſhi ? ich he may exerciſe, rather I%yg 
ip ſh , of which 
4 4 P ould be loſt, or the voyage defeated. our law 
part by ha ET the traders as * 2 — : Sail 3 
(9) that he who is deputed maſter may do the ſame. Noy, 95. W 


aded en 
bales dl 
Londen 


our, ff 


The maſter cannot hypoth | 
Te ypothecate the ſhip or goods for any debt M. 
bn own, nor in any caſe, but for the preſervation of the Qhip 22 
8 of the voyage. Y 
o, the maſter cannot (c) ſell the ſhip and broken tackle, Sid 453. 


valuable ouch f 

dough there is no probability of i i 
pa greal ect P Uity o ; its being ſaved artly in re- Hale. 
4 pect of the tempeſt, and partly in reſpect of the Darberity of (4 WU 


lie inhabita 
nts, who , 
* , took away every thing that was caſt on the hyporhecatey 
ſo much of the lading as is neceffary, &e. 4 — 


If che veſſel bo 
| el happens to be wrecked or caſt away, and the ma- M 
ters, by their great pains and care, recover ſome of the ruins por — 


y to haut 
4 the 10 
-6 Joſe the 


edeem a. the maſter, in that caſe, may pledge the ſame, and diſtri- 
romiſes . e money among the mariners, or ſo much as Mall be nies 
If becom! * the defraying of their expences to their own country: 
his caſe it the mariners noway contributed to the ſalvage, then their 


ward is ſunk and loſt with the veſſel; and i 

\ ; and if there be | 

wo part of the lading preſerved, he ought not to Almi his | 

ba : = advice from the laders or freighters. 

ut although hypothecation of ſhips be abſolutely neceſſary for (4) 6 Mods 


e ſuffers 3 . 
1 : . 
* — : 4 without which maſters could not get credit abroad; 79 f 
ts, or 30) cannot make the owner (d) perſonally liable by any 8 


) ira . . 
& of his; but (e) the ſhip and cargo ſhall be liable where conr. [Hows 


jets. * pothecates for neceſſaries, although ſuch 
fr fucd F tually em . although luc neceſſaries were not ©: what 
* y 0 * or laid out in _ ſervice of the ſhip or voyage, io faid by 
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and the owners and freighters muſt take their remedy againſt the the 


caſe of Bux- Maſter. 
ton v. Ince, as C0 
1 Vez. 156. and the decifion of the Maſter of the Rolls in Samſun v. Braginton, 1 Ves. 443. Cuppert may 
the doctt ne in the text, ] (e) Noy, 25. 80 
Molloy, The maſter can only hypothecate, where the calamity of want was 
'P 1 of neceſſaries happened after the ſhip had put to ſea ; and there. Binle 
[= P. Wms. fore the Admiralty court is allowed to have juriſdiction herein, the of 
367. 2 Str. ſo far as to ſubject the ſhip, but cannot proceed againſt the perſon Chi:d 
224.J% 4 otherwiſe, than as it is neceſſary to make him party towards the Corke 
WD bas: condemnation of the ſhip. he an 
Salk. 34. And therefore where A. contracted with B. for a cable, which upon 
3 . he delivered at Ratcliff-upon-T hames, and B. ſued in the Admiralty, be ine 
1 prohibition was granted; though it was inſiſted, that the want vith 
25. 79 of the cable was occaſioned by the ſtreſs of the weather and ſea; N 
[Menetone for here the contract was at land, and a remedy for the breach a des, : 
v. Gibbons, . 
3 Term common law: bunt had the hypothecation been at Rotterdam, or WW b wa. 
Rep. 267.) any other foreign port, the remedy had been proper in the Ad In 
miralty court. [For that court has cognizance of an hypothecs- which 
tion bond given in the courſe of a voyage, though it be executed I and, if 
upon land, and under ſeal.) | in the 
3 
us part 
(H) Of Charter-Parties. ns 
Molloy, A Charter-party is an agreement by indenture, whereby tlc I (ng 
9 owners, maſter, and freighters of a ſhip covenant with ed, ee 
95 - «4 other, that ſuch a ſhip ſhall be fit and ready to ſail, take in ſuch A 585 
a2 Show. 384. and ſuch lading, carry and tranſport the fame to ſuch place Fe 
3 places, in conſideration whereof the freighters or merchants ah. g 
Abr. 248. to pay ſo much, c. and ſuch charter- party, being only a cory, . 
pl. 10. nant or agreement, ſhall be conſtrued according to the intentio $4, t\ 
Poph 161. of the parties, and the uſual cuſtoms of merchants. A 2 
2 Inſt. 673, An indenture of charter- party was made between Scudamore ani be hi 4 
2 Lev. 74+ others, owners of the good ſhip called B., whereof Robert Pin feng. 8 
and admitted was maſter, of the one part, and Vandeſtene of the other part; i he 
to be law, which indenture the plaintiff covenanted with the ſaid YVandefen ended h 
and Robert Pitman ; and alſo Vandeſtene covenanted with the plain 1 Uh 
tiff and Robert Pitman, and bound themſelves to the plaintiff an 15 * 
Robert Pitman for the performance of covenants in 600 1% a ih . 
the concluſion of the ſaid indenture was, In vitne/s wheref * 1 xy 
b . R . : eundpe b 
parties aforeſaid to theſe preſent indentures have put their ſeals ; 1 furey to | 
the ſaid Robert Pitman to the ſaid indenture put his hand and cal both 5 
and delivered the ſame: the defendant, in bar of the ſaid acli ut of 2 
pleaded the releaſe of Pitman, & c. whereupon the plaintiff 4 8 
8 murred; and it was adjudged, that the releaſe of Pitman did . oh el 
(a) Lev. bar the plaintiff, becauſe he was no (a) party to the indentun ent. 
235. and the diverſity was taken and agreed between an indentu f , 5 
ciprocal between parties on one ſide, and parties on the oll ee 
ſide, as this was; for, there, no bond, covenant, or grant, can — 
made to, or with, any that is not party to the deed; but WI... bows 
8 , J 


8 7 


_ "7 N 
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the deed indented is not reciprocal, but is without a befween, &c. 
as omnibus Chriſti fidelibus, &. there, a bond, covenant, or grant 


may be made to divers ſeveral perſons. 


25 So, where an action was brought on a charter-party, which 2 Lev. 74. 
vant was in this manner: This indented charter-party witneſſeth, that 3 yank. 
ere. Binley, maſter, and part-owner of the ſhip, with conſent of Cooker, — Feile. 
rein, the other part-owner, hath let the ſhip to Child for ſuch a voyage, and 3 Lev. 139. 
{on Chi:d covenants with Binley, nec non with Cooker to pay 300 J. 8. C. cited. 


; the Caler brings the action, and the defendant Child pleads, that only 
he and Binley were the parties to and ſealed the indenture; where- 
hich upon the plaintiff demurred ; & per totam curiam, though the deed 


ralty, be indented, yet, not being inter partes, there may be a covenant 

want with a ſtranger, as if it were a deed poll, or in the firſt perſon, 

| ſea; Knew ye that J, &c.: otherwiſe, where the deed is between par- 

ach a tes, then no one, that is a ſtranger, can take advantage thereof 

;m, or by way of action, 

+ oh In an action on a charter-party a breach muſt be aſſigned, 7idetit. Co- 

thee WY viich the party may do in the very words of the agreement; 22 
: . 2 tter (L) 

ecutel and, if there be any thing to be done by the plaintiff, which, aud 2 Jeu. 


in the nature of the thing, is neceſſary to enable the defendant to 216. 
perform his part of the agreement, if the plaintiff hath not done 
tis part, this will excuſe the defendant's omiſſion, 

In covenant on a charter-party, whereby it was agreed to em- Unwin v. 
ploy a ſhip of which the plaintiff was captor, as ſoon as ſentence 1 
o! condemnation ſhould have paſſed, the ſentence muſt be taken „ "_ 
to mean a /egal ſentence, and the party who ſues for the freight 
muſt aver, that the ſhip was condemned by a court having com- 
petent juriſdiction, ] 

lh in an action of covenant, the plaintiff declares upon a 2 Jon. 186. 
clarter-party, by which the plaintiff, being maſter of a ſhip, was * 5 
to pay two parts of the port- charges, and the factor of the de- 
endant the other part; and the plaintiff ſhews, that he ſailed 
rom J. to C. and there paid all the port- charges, viz. two parts 
or himſelf, and the other part for the defendant z and that the 
lefendant had not repaid him; this breach is well aſſigned; for 
when the plaintiff ſays he paid the third part, it ſhall not be in- 
tended the deſendant did, but that the plaintiff was necellitated 
o pay it, otherwiſe his ſhip would be ſtaid in the port. 


by the 
th each 
in {uch 
place dl 
ants Ae 
a Coe 
ntentio 


more and 
Pim 
part; if 
/ andefin 
the plan 


9s" . 2 there be a covenant in a charter-party, that no claim ſhall be 12 
ere United or allowance made for ſhort tonnage, unleſs ſuch ſhort — 
alt? ee be found and made to appear on the ſhip's arrival, on a Term Rep. 
| and ſe rey to be taken by four ſhipwrights to be indifferently choſen 638. 

aid ac v. parties; this is not a condition precedent to the plaintiff's 

Eintil * of recovering for ſhort tonnage, but is a matter of defence 

un did 0 9 ve taken advantage of by the defendant; and, conſequently, 


8 ” 5 performance can be no ground for arreſting the 

aagment. 

If 4. covenants to pay 3 J. per ton for goods imported, and for 2 Lev. 124. 
707mance thereof binds himſelf in a penalty, and in an action Alles ye 
"upon, the plaintiff aſſigns for breach the nonpayment for ſo 
tons, and a hogſhead, which came to ſo much; this is 

Sſ2 naught, 


indentum 
denture 
the oth 
ant, can 
but Wbe 
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(a) If goods naught (a), for the covenant is only to pay by the ton; though'it for 
are fent ne. Was laid per cur. to be otherwiſe, if the covenant had been to pay, Wi 
— ſecundum ratam, 3 1. per ton. ] 
freight muſt be according to freight for the like accuſtomed voyage. Molloy, 232.—And if ſhip be ſere 

freighted for 200 tons or theteabouts, the addition of thereabours is commonly reduced to be within fre 
tons, more or leis, as the moiety of the number ten, whereof the whole number is compounded, but 
Molloy, 232. for { 
4Vern.210. (5) If a charter be ſo worded, that there can be no remedy orig! 
i thereon at law, yet the party having a juſt demand may be re. act 
* Man. lieved in equity; as, where by the agreement there was no freight com 
feld, ſpeak- to be paid for the outward-bound cargo, and when the ſhip ar- be p1 
ng - _ rived beyond ſea, the factor had no goods at all to load the ſhip U 
1 ſays, with; the court decreed payment of the freight. Com) 
4% la conſtruing arguments, I know of no difference between a court of equity and a court of law; act o 
« A court of equity cannot nate an agreement for the partics; it can only explain what their tri mean: 
* meaning was, and that is allo the duty of a court of law.” Doug). 277.] the a 

aVern. 727. So, where the E India Company took bonds from the m- 
riners and officers of a ſhip not to demand their wages, unleſs the ( 


ſhip returned to the port in London; and the ſhip arrived at a de 
livering port, and was afterwards taken by the French; it was 
held by my Lord Chief Juſtice Halt, in an action tried by hin) , 
and likewiſe in Chancery, that the ſeamen and officers ſhould hare 4 8 


their wages, to the time of the arrival of the ſhip at the deliver F 2 
ing port. Lite a 
zVern. 242. The plaintiff, a merchant in London, hired the defendant's ſi : © Ip 
Draddy v. to freight for a voyage to Bourdeaux, at 3 J. 105. a ton: it h of 
ak pened, that an embargo was laid on all merchant ſhips for fi E 
weeks: the ſhip afterwards proceeded on her voyage to Bourdeaus . The i 
and the defendant not diſcovering what agreement he had mae” called 
with the plaintiff in Zngland, the plaintiff's factors and cone, unt, 
ſpendents there agreed to allow the deſendant 64. 10s, per ton ＋ * 
upon which latter agreement, the defendant recovered at law. 4 7 lc 
bil! being exhibited for relief againſt this ſecond and underhand > ap 
agreement, obtained, as was alleged, by fraud, was diſmiſſed; for 3 the c 
the defendant was at liberty to make a new agreement, by real. gm 
that the performance of the ſirſt was obſtructed by the embary + Aa 
after laid on all merchant ſhips. | . 0 
2 Chan, Ca, A maſter of a ſhip, without the owner, treated with the pan. F 2 a 
235 tiff, a merchant, for the freight of the ſhip at 80 tons, and x em k 
cordingly entered into a charter-party with him to fail from La". . Ong 
don to Falmouth, and thence to Barcelona, without altering til 10 N 
voyage, and there to unlade at a certain rate per ton; and for . 3 | 
formance, the maſter binds the ſhip, tackle, Sc. valued at 3008... b 185 
the maſter deviates, and commits barratry, by which the mel kc th 
chant in effect loſeth his voyage and goods. The merchant had A - 5g 
ſentence againſt the maſter and ſhip in Barcelona, which was . ; of a0 f 
firmed in a higher court in Spain; and the owner having broug ot 
trover for the ſhip, the merchant exhibited his bill to be rele- ' 
againſt this action, and likewiſe another action brought k the ot 
freight: it was held by my Lord Chancellour, that the chart" ® inſure 
party having valued the ſhip at a certain rate, the owner 1s 1 3 a 
liable further, and the maſter is liable for deviation and bans * of inſui 


3 
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git for ſhould it be otherwiſe, maſters would be owners of all men's 
pay, hips and eſtates. 
If a charter-party be made in England, to do certain things in Roll. Abr. 


fp te ſeveral places on the ſea, though no act is to be done in England, 53% 

et but all upon the ſea; yet no ſuit can be in the Admiralty court — 
for the nonperformance of the agreement, for the contract is the : Inſt. r35. 

medy original, without which no cauſe of ſuit can be; and this con- 139: 74% 

3 tract is out of their juriſdiction; for where a part is triable by the 8 

reight common law, and part by the admiral law, the common law ſhall, like point. 

ip 21 de preferred. 

e ſhi [Freighters of ſhips under charter-parties with the Eat India Dougl. 272. 
Company, are not anſwerable for damage, or l/s, occafioned by the 

41, WY of God. The expreſſion /oip-damage, in thoſe charter-parties, 

heir un means, damage from negligence, inſufficiency, or bad ſtowage in 
the ſhip.] 

he ma 

eſs he (I) Of Policies of Inſurance; [and herein, 

it A de- 

it vn 1. Of Marine Inſurances.] 

him, ' 
1 net [ A SSUR ANCE or inſurance ſigniſies a contract or agreement 2 Jaund. 
dere whereby one or more perſons, called inſurers or aſſurers, . 


oblige themſelves to anſwer for the loſs of a ſhip, houſe, good 
b. ſpecified in an inftrument ſubſcribed by — . in INN. 


nt's . f : f 8 
HO > premium of a ſtipulated ſum per cent. paid by the pro- 
11 8 prietors of the things inſured. | 
l The inſtrument by which this contract of indemnity is effected, Paik, 2. 


is called a Policy. It is ſigned only by the inſurer, who, on that 


ad made ; , 
account, is denominated an underwriter. Notwithſtanding this, 


d core -. : * 

ee lere are certain conditions to be performed as well by the perſon 

law. A WP ſubſcribing, as by the underwriter, elſe the policy will be void. 

Merhanl Of policies there ſeem to be two ſorts, valued and open policies; 2 Burr. 


and the only difference between them is, that in the former, goods 7“. 
or property inſured are valued at prime colt, at the time of etfect- 
% the policy; in the latter, the value is not mentioned: that in 
the caſe of an open policy, the real value muſt be proved; in a 
Faued policy it is agreed, and is juſt as if the parties had admit- 
ted it at the trial. 
Is * . * 
Although policies of inſurance are not to be ranked with ſpe- Park, 2. 
aty contracts bei der ſeal in. 
ity „not being under ſeal, yet they have always bern in 54+ | 
_- as lacred agreements. 'The courts therefore will very re- 98 14 
K _m admit of any alteration in them. They may indeed be al- 2 Salk. 4. 
red by the conſent of the parties (a) after they are ſigned; but (#) Henlls 


e courts will never very or depart from the written words, but As 


fed ; for 
dy realot 
embargt 


the plai 
5 and 2 
from L 
ering ti 
d for pt 
d at 30% 

the mel 


hant bal ron the & 
as + e ſtrongeſt and moſt ſatisfactory evidence that the mean- Aſſurance 
ig brug Vol the parties has been miſtaken (6). Company, 
be relies 7 Motteux v. Governor and Company of the London Aſſurance, : 3 
ought "ll the cdmmon law and uſage of merchants, any perſon might The pro- 
e char" = infurer. But the ſtatute of 6 G. 1. c. 18. (by which the inge of 
come 


* mo authorized to create two diſtinct corporations for the pur- panies had 
ol inſuring, which corporations are ſince known by the names been very 
Sſ3 of 
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to beſpeak 
the counte- 
nance ot the 
Houſe of 
Commons, 
for which 
they had 
cauſed two 
letters to be 
printed and 
given to the 
members. 
But theſe, 
and al: other 
ſolic nations 
havi g prov- 
ed ineſlectu 
al, they bad 
recourſe to 
other expe- 
dients; and, 
uncerſtand- 
ing that the 
civ.l (iſt was 
conſiderably 
in arzears, 
(for which 
no proviſion 
had been, 
or could be 
conveni- 
enily made 
by the par- 
liament, be- 
cauſe the 
grand com- 
mittee of 


_ ſupply had 


been inad- 
vertently 
diſmiſſed,) 
they offered 
to the mi- 
niſtry 

too, cool. 
towards the 
diſcharge of 
that debt, 
in caſe they 
might ob- 
tain the 
King's char- 
ter, with the 
parſiament- 
ary ſanction 


ſor the eſta- 


dliſhment of 


theſe com- 
panies. This 
e Her the 
miaiſtry, 
who were at 
« lofs for 
ans to 
psz the civil 
lit debt, 
readily em- 


braced ; and, Ir. Craggs having prepared the leading members of the Houle of C om / 


Merchant and Merchandize. 
induſtrious of the Royal Exchange Aſſurance Office, and the London Aſſurance 


Office,) has ſomewhat reſtrained this common law right: for 
$ 42, of that ſtatute it is enacted, © that from and after the grant. 


« ing or making the ſaid charters or indentures for making the 
« two corporations above mentioned, and paſling the ſame under 
« the great ſeal, for and during the continuance of the faid cor. 
é porations reſpectively, or either of them, all other corporations 
&« or bodies politick, before this time erected or eſtabliſhed, or 
« hereafter to be erected or eſtabliſhed, whether ſuch corporation 
cc or bodies politick, or any of them, be ſole or aggregate, and 
&« all ſuch ſocieties and partnerſhips as now are, or hereafter ſhall 
&« or may be, entered into by any perſon or perſons, for afſuring 
« ſhips or merchandizes at ſea, or for lending money on bottom. 
« ry, ſhall, by force and virtue of this act, be reſtrained from 
« granting, ſigning, or underwriting any policy of afſurance, or 
« making any contracts for aſſurance of or upon any ſhip or ſhips, 
« goods, or merchandizes, at ſea, or going to fea, and for lend. 
« ing any monics by way of bottomry as aforeſaid: and if ay 
« corporation or body politick, or perſons acting in ſuch fe 
&« ciety or partnerſhip, (other than the two corporations in. 
te tended to be eſtabliſhed by this act, or one of them, ) ſhall pre. 
« ſame to grant, ſign, or underwrite, after the twenty fourth dy 
« of June 1720, any ſuch policy or policies, or make any fu 
« contract or contracts for aſſurance of or upon any ſhip or ſhips, 
« goods, or merchandizes, at ſea or going to ſea, or take or agree 
te to take any premium or other reward for ſuch policy or pol 
« cies, every ſuch policy and policies of aſſurance of or upon 
ce any ſuch ſhip or ſhips, goods or merchandizes, ſhall be 1 
&« facto void, and all and every ſuch ſum or ſums fo ſigned and 
« underwritten in ſuch policy or policies ſhall be forfeited, and 
« ſhall and may be recoyered, one half to the uſe of his majelt 
te the other to that of the informer, by action: and if any co 
« poration or bodies politick, or perſons acting in ſuch ſociety 
« partnerſhip, other than the two corporations intended to l 
&« erected by this act, or one of them, ſhall preſume to lend, 
« agree to lend, or advance, by themſelves or any others on the 
&« behalf, after the ſaid twenty-fourth day of June 1720, any 
« ney by way of bottomry contrary to this act, the bond« 
« other ſecurity for the ſame ſhall be ip/o fafto void, and Iu 
« aAgtet ment ſhall be adjudged to be an uſurious contract, andi 
« offenders therein all ſuffer as in cafes of uſury : neverthele 
ce it is intended and hereby declared, that any private or partie 
lar perſon or perſons ſhall be at liberty to write or underwn 
« any policies, or engage himſelf or herſelf in any affurances 
« for, or upon any ſhip or ſhips, goods or merchandizes, #3 
t or going to ſea, or may lend money by way of bottomry, 
e fully and beneficially, as if this act had never been made, ſo 
&« the ſame be not on the account or riſk of a corporation ot 
« politick, or upon the account or riſk of perſons acting in 
© ciety or partnerſhip for that purpoſe as aforeſaid.” 


Aſad: 
ment 
U. 

hall. 
ceivei 
The | 
and : 
plaint 

to tak 
the h. 
was b 
canno 
parliat 
caſe, 1 

a bona 
ſecret 
policy 
who c 
Wer, 2 
2 conti 
the ſame 
court of ( 
Bench in 
Wit! 
are ſhip 
houſes, 
dy fire, 
may all 
ticular], 
der a ge 
lured ca 
money « 
which x 
inſuranc 
trade, v 
lanction 
Altho 


for very 


Otherwiſe 
from the 
ay Euros 
dy Lord . 
the loſs 0 
good, up 
us wages 
0: the co 
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mo ment of theſe companies; in purſuance of which this act was paſſed, 

is Upon this clauſe of the ſtatute, a queſtion lately aroſe at Guild- 
the þall, It was an action brought to recover a ſum of money re- 
der ceived by the defendant from one Briffow to the plaintiff's uſe. 
cor- The plaintiff was an underwriter, and the defendant was a broker, 
tions and a loſs having happened upon a policy underwritten by the 
1, or plaintiff, he had been obliged to pay it: but Briſſotu, having agreed 
tions to take half the plaintiff's riſk, had paid his moiety of the loſs into 
and the hands of the defendant, to recover it from whom this action 
ſhall was brought. Lord Kenyon—l am of opinion that the plaintiff 
uring cannot recover, for this is clearly a partnerſhip within the act of 
ttom- parliament, If a fingle name appears upon the policy, as in this 
from caſe, the inſurer ſhall never be allowed, if a loſs happen, to defeat 
ce, o WY bun fide inſurance by ſaying to an innocent man, there was a 
ſhips ſecret partnerſhip between another and myſelf, and therefore the 
- lend- policy is void. But here, the plaintiff is himſelf the underwriter, 
if any who comes to enforce the contract: it is a partnerſhip pro hac 
ch 6. WY ©; and this party cannot apply to a court of juſtice to enforce 


2 contract founded on a breach of the law. 
the fame opinion with him. 


y ſuch beach in Booth v. Hodgſon, 6 Term Rep. 405. N 
or ſhips, 


Wich reſpect to the ſubjects of the policy, the moſt frequent 
r age 


ae ſhips, goods, merchandizes, the freight or hire of ſhips: alſo, 


or por houſes, warchouſes, and the goods laid up in them from danger 
Tr uf by fire, and inſurance upon lives. Bottomry and reſpondentia 
| be "I ny alſo be the ſubject of inſurance. But then it mult be par- 
ned "I larly expreſſed in the policy to be reſpandentia intereſt; for un- 
ted, u cer general inſurance (a) on goods and merchandizes, the party in- 
majell\ WW ured cannot recover money lent upon bottomry. Not (5) but that 
any I money expended by the captain for the uſe of the ſhip, and for 
ocict) lich r-/p9::derntia intereſt is charged, may be recovered under an 
* nurance upon goods, ſpecie, and ect, provided the uſage of the 
) a 


trade, which in matters of inſurance is always of great weight, 
ſanctions it. | 
Although inſurances upon the wages of mariners are in general 
or very wiſe reaſons forbidden; yet this regulation does not mean 
o prevent them from inſuring thoſe wages, which they are en- 
ited to receive abroad, or goods which they have purchaſed with 
thoſe wages in order to bring home; for in ſuch a caſe, they are 
o be conſidered in the ſame light with other men. 

In an action upon a policy of inſurance upon Fort Marlborough, 
dtterwife Bencoolen, in the Eaft Indies, for twelve calendar months, 


= 


zes, 1 from the firſt of Ochober 1759, to the firſt of October 1760, againſt 


3 ON the 
, any . 
| bond 0 
and ſu 
x, and 
verthele 
IT partic 
indetun 
zrances 0 


wy ny Eyr-p22n enemy, for the benefit of the governor, it was doubted 
nade, 1 Lord Mansfield, who tried that cauſe, whether a policy againſt 
on * the loſs of Fort Marlborough for the benefit of the governor was 
ing m 20d, upon the principle which does not allow a ſailor to inſure 
"5 Wages. But afterwards, when he came to deliver the opinion 

25 % the court upon all the points in that cauſe, after mentioning 


814 this 
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A badie, on the 4th of May 1720, preſented a meſſage from the King, recommending the eſtabliſh- 


Sullivan v. 
Greaves, 
Sittings after 
Eaſter, 178 
Park, 3. ** 
No motion 
was ever 
mae to ſet 
aſide the 
nonſuit : but 
two or three 
days after, 
Lord Ke- 
nyon men- 
tioned to the 
bar, that he 
had ſtated 
the caſe to 
the other 
judges of the 
court of 
King's 
Bench, who 
were unani- 
mouſly of 


And this opinion has been fince farther confirmed by a decifion of the 
court of Common Pleas in the caſe of Mitchel v. Cockburn, 2 H. Bl. 379+, and of the court of King's 


Park, 9» 


(a) Glover 
v. Black, 
3Burr. 1394. 
1 Bl. Rep. 
405. S. C. 
(5) Gregory 
v. Chriſtie, 
B. R. Tr. 
24 Geo. 3. 
Park, 11. 

I Mag. 19. 


Carter Vs 
Boehm. 
2 Burr, 

I 


905. and 
1 Bl. Rep. 


393 
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1 t, which had occurred to his mind, he went on thus: 
nr that this place, though called a fort, was really ni 
« but a factory or ſettlement for trade; and that he, thou 4 po 
4e called a governor, was really but a merchant; conſidering 
44 too, that the law allows a captain of a ſhip to inſure good; the p 
„ which he has on board, or his ſhare in the ſhip, if he be a pan 
« owner ; and the captain of a privateer, if he be a part owner, * 


4 to inſure his ſhare; conſidering too, that the objeCtion under 
« could not, upon any ground of juſtice, be made by the inſurer, wi 
þ « who knew him to be the governor, at the time he took the which 
. « premium; and as with regard to principles of publick come- Wh 
* & nience, the caſe ſo ſeldom happens, (I never knew one before,) lighter 
1 « any danger from the example is little to be apprehended, I did land, 2 
5 « not think myſelf warranted, upon that point, to nonſuit the ſpecial 
„ « plaintiff; eſpecially too, as the objection did not come from the Chief 
$3 « bar. Though this point was mentioned, it was not inſiſted Wi dhe int 
* « upon at the laſt trial; nor has it been ſeriouſly argued, upon this ſafely 1 
4 „ motion, as ſufficient alone to vacate the policy: and if it had, By - 
« & we are all of opinion, that we are not warranted to ſay, that it OR 
4 & js void upon that account. | : « yellu 
HY It is NG by ſtat. 28 G. 3. c. 56. © That it ſhall not be lar. . 
Y « ful for any perſon or perſons to make or effect, or cauſe to be . any « 
= “ made or effected, any policy of aſſurance on any ſhip or velle, . be = 
* 44 or upon any goods, merchandizes, effects, or other property . dutie 
1 e whatſoever, without firſt inſerting or cauſing to be inſerted n . the - 
4 « ſuch policy the name or names, or the uſual ſtyle and fim of WW, 6 
6 te dealing of one or more of the perſons intereſted in ſuch aſſur- WI, and 
W & ance, or without inſtead thereof firſt inſerting the name ot. like fl 
A « names, or the uſual ſtyle and firm of dealing of the conſignot . ſhall e 
3 6c or conſignors, conſignee or conſignees, of the goods or property . any f 
4 « fo to be inſerted, or the name or names, or the uſual {tyle and « each { 
1 « firm of dealing of the perſon or p_ reſiding in Great In. , c 
1 & gain who ſhall receive the order for and effect ſuch policy * the na 
4 « of the perſon or perſons who ſhall give the order or dire ” ho 
$ « the agent or agents immediately employed to negotiate or effe 1 paid tl 
1 « ſuch policy.” The ſtatute further declares, that « eyery policy . inſured 
1 & made ur underwritten contrary to the true intent and mean- progre 
44 « ing of this act, ſhall be null and void to all intents and pu- fu 10 
A « © es. : ; ( uty 0 
X Kewley v. * inſurance _—_— „ 2þ0n any ſhip or ſoips* | 2 ceed x1 
Y Ryan, H. 2 particular place is valid; and the n Has 2 Ig 1 * fraQtio 
1 — 0 any ſhip he may think proper, that falls within the terms io 
„ Officy, 14. :45. note. = and pai 
| 7: ang * * do the owners of goods inſured preclude — « Prov 
5 . Staples, ſhifting the goods from one ſhip to another from recoverin mium 
F Sap average loſs ariſing from the capture of the ſecond ſhip, if theſ bing 
ere acted from neceſſity, and for the benefit of all concerned. rate of 
Rofs v. An action was brought upon a policy of infurance of very Where t 
T hwaite. tain's goods for fix months certain. T e loſs proved by ye : uſe ſtan 
— 00h for goods laſhed on deck, and the captain's clothes, and L - ri ed of 
at G vilchall proviſions, It was proved by an uuderwriter and a broker, inſured. 


Park, 21. nem 
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$; none of thoſe things are within a general policy on goods; for the 
lly riſk was greater as to goods laſhed on deck, than other goods: and 
gh z policy on goods means only ſuch goods as are merchantable, 
ing and a part of the cargo. They alſo ſwore, that when goods like 
ods the preſent are meant to be inſured, they are always inſured by 


an name; and the premium is greater. ( 
ier, Lord Mansfield ſaid, he thought it conſiſtent with reaſon ; and 
ion underſtood the uſage to be ſo : therefore he adviſed the plaintiff 
rer, to withdraw a juror, the premium having been paid into court, to 


the which he conſented. 


Where the owner of the goods inſured brought down Bir otum Sparrow e. 


lighter, received the goods out of the ſhip, and before they reached Carruthers. 


land, an accident happened, whereby the goods were damaged, a — 3 


the ſpecial jury of merchants, under the expreſs direction of Lord turned upon 

x the Chief Juſtice Lee, found that the inſurer was diſcharged, although Kath, 

lted the inſurance was upon goods to London, and till the ſame ſhould be ſent by the 

n this ſafely landed there. ſhip's boat, which is conſidered as part of the ſhip and voyage. 

had, By 35 Geo. 3. c. 63. which repeals all former duties upon poli- By G 2. the 

hat It cies of inſurance, it is enacted, . That for every ſkin, or piece of _ _ 
« yellum, or parchment, or ſheet of paper, on which any inſur- 28 js not 0 

1 * ance upon any ſhip or ſhips, goods or merchandize, or upon extend to 

to be WY « any other property or intereſt whereon inſurances may lawfully 3 

veſſel, WF « be made, ſhall be engroſſed, written, or ſtamped, the ſtamp infurances 

pet duties following upon the ſums inſured, that is to ſay, where from loſſes 

ted in WW « the ſum to be inſured ſhall amount to 100 l., a ſtamp duty of * e. 

rm of Wc 2 64., and fo progreſſively for every ſum of 1001. inſured ; 

alu. “ and where the ſum to be inſured ſhall not amount to 100 l.za 

me d like ſtamp duty of 25. 6d.z and where the ſum to be inſured 

hgnot , ſhall exceed 100/., or any progreſſive ſums of 100 J. each, by 

pen zan fractional part of 100/., a like ſtamp duty of 2 5. 6d. for 

= = * each fraQtional part of 100/.; and that upon all and every in- 

a 


* ſurances or inſurance, where the premium, or conſideration in 
0 1e nature of a premium, actually and bond fide paid, given, or 
| PR © contraCted for, hall not exceed the rate of 105., there ſhall be 
r ene paid the following duties; that is to ſay, where the ſum ſo to be 
7 Policy - infured ſhall amount to 100 J. a ſtamp duty of 15. 3 d. and ſo 
progreſſively for every ſum of 1001. ſo inſured; and where the 
um ſo to be inſured ſhall not amount to 100 J., a like ſtamp 
1 duty of 15. 3d.z and where the fum ſo to be inſured ſhall ex- 
e : ceed 100/., or any progreſſive ſums of 100/. each, by an 
one WY ⸗dional part of 100/., a like Ramp duty of 1 5. 3 d. for fuch 
of it. ' fractional part of 100/., which ſeveral ſums ſhall be payable 
wes by ns paid by the aſſured in ſuch inſurances reſpectively.” 
e Provided, that upon every ſuch inſurance, where the pre- $4. 
m or conſideration in the nature of a premium, actually and 
"a fide paid, given, or contracted for, ſhall not exceed the 
bs a rate of 105. per centum on the ſum inſured, it ſhall be lawful 
hich vhere the ſum inſured ſhall amount to 200 J. or upwards, to 
as cru. ue ſtamps of 25. 6d. for every 2001, of the ſum inſured, in- 


* of amps of 1.5, 34. for every 100 J. of the like ſum 
ed,” 


ering a miu 
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Merchant and Merchandize. 
e Every contract or agreement which ſhall be made or enters 


tc into for any inſurance, in reſpect whereof any duty is by this — 
« act made payable, ſhall be engroſſed, printed, or written, and In 


&« ſhall be deemed and called a policy of inſurance; and the pre. ; 


c mium, or conſideration in the nature of a premium, paid, given, bs de 
cc or contracted for, upon ſuch inſurance, and the particular ri * 
« or adventure inſured againſt, together with the names of the of, 
« ſubſcribers and underwriters, and ſums inſured, ſhall be re. the d 


ce ſpectively expreſſed or ſpecified in or upon ſuch policy, and in WW with; 
« default thereof every ſuch inſurance ſhall be null and void ut 


cc all intents and purpoſes whatever,” the u 
&« And no policy of inſurance upon any ſhip, or upon any ſhare yoys ; 
« or intereſt therein, ſhall be made for any certain term longer Cat 


« than twelve calendar months ; and every policy which ſhall be Willi, 
« made for any longer term ſhall be null and void to all inten; AW war: 
«& and purpoſes.” fail fr 

The 1oth ſection provides for an allowance to be made und: WW where 


certain circumſtances by the commiſhoners, where the ſums i- (vcr a 


§ 15. 


& 16. 
& 17+ 


Anon. Skin. 
243. 


Lockyer v. 
Offley, 

1 Term Rep. 
252. 


ſured on homeward voyages ſhall exceed the intereſt of te the 7; 


aſſured. and ar 
The 13th ſection provides, that nothing contained in the dle 7. 
ſhall prohibit the making of any alteration which may lawfully & prirate 
made in the terms or conditions of any policy of inſurance, di pound: 
ſtamped as aforeſaid, after the fame ſhall have been underwrittn Wi og! 
or to require any additional ſtamp duty by reaſon of ſuch alter thoug!, 
tion, ſo that ſuch alteration be made before notice of the deter i 1704, 
mination of the riſk originally inſured, and the premium or o convoy 
ſideration originally paid or contracted for ſhall exceed the ta the pla 
10 6. per cent. on the ſum inſured, and ſo that the thing inſure The 
ſhall remain the property of the ſame perſon or perſons, and fo L. 
ſuch alteration ſhall not prolong the term inſured beyond be arr 
period allowed by { 12. of this act, and ſo that no additional Wh: fan. 
further ſum ſhall be inſured by reaſon or means of u form 2 
alteration, br, ane 
A penalty of 500 /. is impoſed both upon the perſons procumgcuſed g. 
and the brokers effecting inſurances on policies not duly ſtampe esch, 
and the latter can neither demand their brokerage, nor the mort: wen 
expended for premiums and every underwriter ſubſcribing orders t. 
illegal policy, is liable to a like penalty of 500 /. | oh 
A policy of inſurance ſhall be conſtrued to run until the ether 
ſnall have ended, and be diſcharged of her voyage; for arrival that tho. 
the port, to which ſhe was bound, is not a diſcharge til} ve Mu ot be {; 
laaded: and it was ſo adjudged by the whole court, up lunity of 
demurrer. "hin t! 
But although this conſtruction may be perfectly right, Ws TI 
the policy is general from A. to B., yet if it contain the votelault i 
uſually inſerted © and fill the ſhip ſhall have moored at anchor tw" ure 
« four hours in good ſafety,” the underwriter 1s not liable for ae good; 
ofs, ariſing from ſeizure after ſhe has been twenty-four how In an i 
port; though ſuch ſeizure was in conſequence of an act of bam core an 


of che maſter during the voyage, for, if it were extended bey Wing, t 


Merchant and Merchandize. 


63 5 


tered time limited in the policy, it would be impoſſible to lay down any 

y this Fxed rule, and all would be uncertainty and confuſion, 

, and In an action upon a wy of inſurance by the defendant at Lethulier's 
pre- Lndn, inſuring a ſhip from thence to the Ea Indies, warranted de, a Salk. 
piven, to depart with convoy, the declaration ſhewed, that the ſhip went 

ar ri from London to the Downs, and from thence with convoy, and was 


of the 
be ur. 
and in 
void to 


loſs, After a frivolous plea and demurrer, the caſe ſtood upon 
the declaration, and it was objected, that there was a departure 
without convoy. But by the court, the clauſe “ warranted 
« to depart with convoy,” muſt be conſtrued according to 
the uſage among merchants, that is, from ſuch place where con- 


y ſhare voys are to be had, as the Downs. | 

longer Caſe upon a policy of inſurance, which was to inſure the 
ſhall be N Ilm galley in a voyage from Bremen to the port of London, 
intents i warranted to depart with convoy. The caſe was, the galley ſet 


fail from Bremen under convoy of a Dutch man of war to the Elbe, 
where they were joined by two other Dutch men of war, and 
ſeveral Dutch and Engliſh merchant ſhips, whence they failed to 
the Texel, where they found a ſquadron of Engliſh men of war 
and an admiral. After a ſtay of nine weeks, they ſet ſail from 


e undet 
ſums its 
ol the 


| the ache Texe / the galley was ſeparated in a ſtorm, taken by a French 
vfully e privateer, and retaken by a Dutch privateer, and paid eighty 
ce, di pounds ſalvage. It was ruled by Holt, Chief Juſtice, that the voyage 
written ought to be according to tage, and that their going to the Eibe, 


h alter though out of the way, was no deviation; for till after the year 
he dete. 1702, (prior to which time this policy was made,) there was no 
n or c convoy for ſhips directly from Bremen to London. Verdict for 
he rated the plaintiff 


g infurel The thip Succeſs was inſured © at and from Leghorn to the port 
nd fo “/ London, and till there moored twenty-four hours in good ſafety.” 
youd She arrived the 8th of Fuly at Freſh Wharf and moored, but was 
dition the ſame day ſerved with an order to go back to the Hope to per- 


; of fbr a fourteen days quarantine. The men upon this deſerted 


her, and on the 12th of the month the captain applied to be ex- 


procunWeuſcd going back, which petition was adjourned to the twenty- 
F Rampe ie ech, when the regency ordered her back; and on the thirtieth, 
the mar went back, performed the quarantine, and then ſent up for 
ribing (W8Wo:ders to air the goods; but before ſhe returned, the ſhip was 


burnt on the twenty-third of Augu/t. The queſtion was, therefore, 


til the ether the inſurer was liable? Lord Chief Juſtice Lee ruled, 
x arrival tat though the ſhip was ſo long at her moorings, yet ſhe could 
Jl foe ue de ſaid to be there in good ſafety, which muſt mean the oppor- 
rt, upon Manny of unloading and diſcharging z whereas here ſhe was arreſted 


thin the twenty-four hours, and the hands having deſerted, and 


ight, wbee iogency taken time to conſider the petition, there was no 
the wa ut in the maſter or owners: and it was proved that till the 
cher 10 geenccn days were expired, no application could be made to air 
able for Me goods; whereupon the jury found for the plaintiff. 

zur houf In an inſurance upon freight, if an accident happens to the ſhip 
+ of bar ore any goods are put on board, which prevents her from 


d beyon'n Wing, the mſured upon the policy cannot recover the freight 


which 


Bond Vo 
Gonſales, 
2 Salk. 445. 


Waples Vo 
Eames, 
2 Stra. 1243. 


—— — .... 
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which he would have earned, if ſhe had failed. The circan, WF »: 
ſtances of the caſe were theſe : | | * 
Tange v. The plaintiff inſured en ſbip and freight, at and from Jamaican to they 
Was, Briffel. A cargo was ready to put on board; but the thip bein . their 


. careening, in order for the voyage, a ſudden tempeſt aroſe, and ſhe A 
and many others were loſt. The rigging and parts of her wer ſhip 
recovered and fold, and the defendant paid into court, as much 35 year 
upon an average, he was liable to for the loſs of the ſhip : but the to inf 


plaintiff infiſted to be allowed fix hundred pounds for the freight pounc 
the ſhip would have earned in the voyage, if the accident had nat arriva 
happened. But as the goods were not actually on board, fo aa WW ſhip 1 
make the plaintiff's right to freight commence ; Lord Chief Juſtice WF (aid & 
Lee held, he could not be allowed it, and he was nonſuited. prejud 
dontgome- But if the policy be a valued policy, and part of the cargo on WW e 
» Ink board when ſuch accident happens, the reſt being ready to be fbi, paid ti! 
S Tm the inſured may recover to the whole amount. This was ſo de. in Fes, 
Rep, 362. cided in an action brought by the aſſured on a policy on freight WF: very | 
valued at 1500/. In fact only 5007. worth of freight was council 
board when the ſhip was driven from her moorings and loſt : but Wrefitted, 
goods to the amount of the .reſt of the freight were ready to be Wi v21d-bc 
ſhipped, and were lying on the quay for that purpoſe at the time. t. E 


Lord Kenyon, before whom the cauſe was tried, told the jury, that t Be, 
the queſtion for their conſideration was, whether this was a mer: Wiſtiither f 
colourable inſurance and a gaming policy, or whether it was et tra 
bong fide tranſaction; if the latter, the inſured was entitled to i WW: oviſion 
cover for the whole value in the policy. The jury found the Hueſtion, 


whole ſum. The defendant's counſel obtained a rule for a eis, wit! 


trial, which he afterwards abandoned, the court being ſtrongly dn by 
opinion againſt him. ad the 
Thompſon So alſo, in an oper policy on freight, at and from London aniccayed « 
N Teneriffe 7% any of the Weſt India i/les, (Jamaica excepted) te ent to t. 
478. er. underwriters were held liable to pay the inſurance, though te the had 
ſhip ſailed from London in ballaſt, 4nd was captured before hs to co 
arrival at Tenerife, where the cargo was to be put on board, ration. 
as the ſhip was under a charter-party 4% depart out of the runcered t! 
Thames, and proceed to Teneriffe, and there to load and receiv As bein, 
board from the freighters 500 pipes of wine, to deliver in the Weiß debt not 
Indies, for the freight of which 500 pipes, the freighters covenantel here js 
pay 35 f. per pipe ; the court held, that the inſtant the ſhip departe rs wha 
from the Thames, the contract for freight had its inception,  commen 
the plaintiff was entitled to recover. fcks befo 
Gordon v. On an inſurance from London to Gibraltar, warranted to dep IP Was nc 
. with convoy; it appeared there was a convoy appointed for ue; and 
Bordiey, trade at Spit head, and the ſhip Ranger, having tried for convoſ =y the 
2 Stra. 14265. the Downs, proceeded for Spithead, and was taken in her | ether the 
thither. The inſurers reſiſted the demand of indemnity, alen erding to 
that as there was a French war, the ſhip ſhould not have ven uy 0s foun, 
through the Channel, but have waited for occaſional convoy. = E 
Chief Juſtice Lee, however, was of opinion, that the ſhip was! 1 an act 
be conſidered as under the defendant's inſurance to a place! 355 Hard 
general rendezvous, according to the interpretation of the ut "gal to 


evarra 
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= warranted to depart with convoy, Salk. 443. 445. 3 and if the parties 
meant to vary the inſurance from what is commenly underſtood, 
they ſhould have ſtated it. Two ſpecial juries of merchants found 
their verdicts agreeably to that direction. 
1 he A bill was filed in the court of Chancery, which ſtated, that the 
ſhip Eyles, late in the Eaſ India Company's ſervice, was, in the 
year 1732, at Bengal, at which time the owner employed J. H. 
t the to inſure the ſhip in the London Aſſurance Office for five hundred 
eight pounds, The adventure thereon was to commence from her 
4 not arrival at Fort Saint George, and thence to continue till the ſaid 
28 U ſhip ſhould arrive at London, and that it ſhould be law ful for the 
uſtice I (aid Chip, in the ſaid voyage, to ſtay at any ports or places without 
prejudice, and the ſhip was, and ſhould be rated at interęſt or no 
80 o re, without farther account; in conſideration whereof, 1. H. 


e, paid fifteen pounds premium. The Eyles came to Fort St. George 
fo „ n February 1733, in her way to England; but being leaky, and in 
reight : very bad condition, upon the unanimous advice of the governor, 
as council, commanders of ſhips, &c., ſhe ſailed to Bengal to be 
+ bu WYrcfitted, and after being ſheathed, in her return upon her home- 
obe vrd-bound voyage, ſhe ſtruck upon the Enugiſee ſands and was 
e time, let. Evidence was read on the part of the plaintiffs to prove, 
y, that taat Bengal was the moſt proper place to refit, and that ſhe went 
a mem thither for that reaſon ; that this was a voyage of neceſſity, and 


was 2 Wot 2 trading voyage, for ſhe took nothing on board, but water, 
| to 1 roriſion, and ballaſt. Lord Chancellour Hardwricke.—As to the 
nd the ueſtion, whether there has been a breach, or, in other terms, a 


Jols, within the meaning of this policy, the general principles laid 
own by the plaintiff's counſel are right, that ſtreſs of weather, 
nd the danger of proceeding on a voyage, when a ſhip is in a 


don M ccayed condition, are to be conſidered. In ſuch a caſe, if ſhe 
ed,) dert to the neareſt place, I ſhould conſider it equally the ſame as 
ugh te the had been repaired at the very place from which the voyage 
fore hp to commence, according to the terms of the policy, and no 
rd, Do" ation. It is a very material circumſtance, that the governor 
he me ered the lading to be taken out, to ſhew the neceſſity of the 
receive 's being repaired, but there is not a ſyllable of proof why ſhe 
the Wel bt not have been equally well repaired at Fort Saint George. 


here is one part of this caſe which diſtinguiſhes it from all 
ers whatever, and that is, as to the certain time the voyage was 
} commence, The fact is, the ſhip was loſt in Fuly 1733, three 
ecks before the time of making this policy, ſo that clearly the 
Was not at Fort Saint George at the time the agreement was 
ade 3 and therefore it is a material queſtion, whether it comes 
= the agreement. His Lordſhip directed an iſſue to try, 
ether the loſs in July 1733 was a loſs during the voyage, and 
cording to the adventure agreed upon; which iſſue was after- 
pu found for the plaintiffs upon a trial in the Common 


* Hardwicke, it has been held, that the words . at and from 
l to England,” meant the firſt arrival at Bengal; and it was 
agreed, 
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In an action upon a policy of inſurance, before Lord Chief 1 Atk. 548. 
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agreed, that when ſuch words are uſed in policies, firft arrival frm 

always implied and underſtood. occal 

Chinry v. It has likewiſe been held, that when a ſhip is inſured at t an 

| win, from a place, and it arrives at that place, as long as the ſhip is pre- urpc 
| 2 Ack. 359. paring for the voyage upon which it is inſured, the — i — 


liable: but if all thoughts of the voyage be laid aſide, and the ſhip tte c: 
lie there five, fix, or ſeven years, with the owner's privity, it ſhal prere 
never be ſaid the inſurer is liable; for it would be to ſubject hin under 
to the whim and caprice of the owner. permi 
Camdeny., This was an action on a policy of inſurance on a ſhip, at m purpo 
. from Jamaica to Londen. The ſhip had alſo been inſured fron be ov 
417. * London to Jamaica generally, and was loſt in coaſting the iſland, vas ne 
after ſhe had touched for ſome days at one port there, but befor In c 
ſhe had delivered all her outward-bound cargo at the other pom the rul 
of the iſland. This was an action on the homeward policy; et trad 
in order to ſhew when the homeward-bound riſk commenced, i Thu 
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was neceſſary to ſhew at what time the outward-bound riſk deter WWfrom t! 
mined ; and the jury, which was ſpecial, after an examination of Wiſithe goo 
merchants as to the cuſtom, by their verdict, decided, that the More / 
outward riſk ended, when the ſhip had moored in any port of te as no 
land, and did not continue till ſhe came to the laſt port ofand put 
delivery. oule) 


bods 11 


A ſh 


In the Trinity term following, a motion was made for a ney 
trial, but it was refuſed ; becauſe it had been thoroughly tried, and 


no new light could be thrown upon it, although Lord Manali C 
ſaid, the inclination of his opinion at the trial was the contranWv'icre, i 
way. Mr. Juſtice Wilmot thought, the conſtruction put upon e ut, and 
policy by the jury was the right one. pro- 
Barraſs v. In a fimilar caſe, Lord Mansfield laid down the ſame doch riter w 
en ng to the jury, namely, that the outward riſk upon the ſhip enced ont /2uu/ 
Sittings twenty-four hours after its arrival in the firſt port of the iſland, s confi 
after Hilary which it was deſtined : but that the outward policy upon goods doing 
2-0 tinued till they were landed. | 3 ſu, 
Leigh v. The doctrine ſtated in the two laſt caſes has been confirmed E N a 
3 a late deciſion. It was an action on a policy of aſſurance of i 7 ry 0 
I by ſhip Palliſer, and on goods on board thereof, on a voyage at u . 45 RC 
after Mich. from Georgia to Famaica, The ſhip arrived at Montego Bay, 1 * 
795˙ moored at anchor, and there alſo the plaintiff's agent ſold N - why 
delivered the greateſt part of the cargo to Meſſrs. Adams F 5p 
Hatton, merchanfs there. The captain then entered into a chant 4 * + 
party with Adams and Hatton to proceed from thence to & oo 2 
Anne's, and there to take in a cargo for London. After unlost | vs 
the greateſt part of the cargo at Montego Bay, and remaining 15 fs OY 
a month, it was verbally agreed, that the remainder of the cat tel rer 
which was lumber, ſhould be carried as ballaſt to Saint Anne J | Wit. 
accordingly the veſſel, after taking in ſome fuſtick, proceeded! Ore — 
wards Saint Anne's, but was wrecked in her paſſage. Fei ent] poi 
plaintiff it was inſiſted, that in ſuch an inſurance, the ſhip * ig 
p go from port to port; and that, in all events, the goods were! Nip” d 


tected by the policy till they were all diſcharged and ſafely] ; 
Lord Kenyon was clearly of opinion, and that opinion Wir” 
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grmed by a ſpecial jury, to whom he particularly referred on this 
occaſion, that the riſk on the ſhip ceaſed, after ſhe had been moored 
it anchor twenty-four hours in the firſt port of the iſland for the 
purpoſe of unloading z and the facts diſclofed in this caſe having 


manifeſted that Montego Bay was alſo the original deſtination of 


the cargo, and that its not being wholly delivered there, was only 
prevented by a new agreement, the goods could not be recovered 
under this policy. A ſhip inſured to Jamaica generally cannot be 
permitted to go round the whole iſland, from port to port, for the 
purpoſe of unloading her cargo, eſpecially where, as in this caſe, 
the owner of the ſhip and goods is the ſame perſon. The plaintiff 
was nonſuited. 

In conſtruing policies, the fritum jus, or apex juris is not to be 
the rule, but a liberal conſtruCtion is to be adopted, and the uſage 
of trade called in to explain any doubts. 

Thus, in an aſſurance of goods from Malaga to Gibraltar, and 
from thence to England or Helland, the parties having agreed that 
the goods might be unloaded at Gibraltar, and reſhipped in one or 
more Briti/h ſhip or ſhips, and it appearing in evidence that there 
was no Britiſh ſhip at Gibraltar, but the goods had been unloaded 
and put into a fore ſhip, (which was always conſidered as a ware- 

ouſe) the infurers were held to be liable for the loſs of theſe 
oods in the ſtore ſhip. . 

A ſlip was inſured from London to any place beyond the Cape 
Cd Hape. The ſhip arrived in the river Canton in China, 
here, in order to be heeled and refitted, the fails, &c. were taken 
ut, and lodged in a bank ſaul, on an ifland in the river, (which 
as proved to be uſual and beneficial to all concerned), The under- 
nter was held liable for the loſs of the ſails by fire, while in this 
ant ſaul, For the inſurer, at the time of underwriting, has under 
bis conſideration the nature of the voyage, and the uſual manner 


doing it. What is uſually done by ſuch a ſhip, with ſuch a car- 5 


, in ſuch a voyage, is underſtood to be referred to by every poli- 
. It a ſhip be driven a mile on ſhore by a hurricane, or be burnt 
12 dry dock, while repairing, the inſurer is liable. 
| [lic goods on board the ſhips, the Hope and the Anne, were in- 
ured at and from Dartmouth to Waterford, and from thence to 
de port or ports of diſcharge, on the coaſt of Labrador, with leave 
d touch at Newfoundland, till the goods ſhould be ſafely diſcharged 
kd landed. From the time of their arrival, the crew were chiefly 
ployed in fiſhing, and took out their cargo only at leiſure times, 
Much was fully proved to be the uſage,) and the ſhips were taken 
a privateer, before they were unloaded. The court held, that 
ke 2 were liable; for that according to the uſage there was 
delay 
With reſpect to Eat India voyages, the uſage of trade has been 
ore notorious than in any other, the queſtion having more fre- 
*ntly occurred. | 
: charter-parties of the India Company give leave to prolong 
Ps hay in India for a year, and it is common, by a new 
; agreement, 
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agreement, to detain her a year longer. The words of the 


pale 


too are very general, without limitation of time or place. No! 
. 'Theſe charter-parties are ſo notorious, and the courſe of n 
trade is ſo well known, that the underwriter is always liable fv wa 
any intermediate voyage, upon which the ſhip may be ſent, wii, i But 
in India, though not expreſsly mentioned in the policy, tected 
Salvador v. Thus, where the inſurance was “at and from Bengal to In tl 
Hopkins, (c ports or places whatſoever, in the Zaft Indies, China, Perfa, c = 6. 
* elſewhere beyond the Cape of Good Hope, forwards and back ordert 
« wards, and during her ſtay at each place, until her arrival i Thu: 
« London, & c.“ and the captain, when in Bengal, entered intoanee WW n:2r0e: 
agreement for prolonging the ſhip's ſtay, and went ſeveral inter red a; 


mediate or country voyages, in the laſt of which ſhe was loſt; the 
inſurers were held hable. * 
Gregory v. In an aſſurance “ from London to Madras and China, with . 
Chriſtie, = © berty to touch, ſtay, and trade at any ports or places v hatſoerei 
— 3 the facts were; that when the ſhip arrived at Madras, ſhe w 
Park, 49. too late to go to China that year, upon which ſhe was ſent by the 


thoſe w 
that all 
mutiny, 
* 
for by t 
had (wa 
leaped 1 


council to Bengal to fetch rice, which voyage ſhe performed once eing o. 
but in the ſecond attempt ſhe was loſt. The inſurers are aner lol 
able on account of the uſage. In the 
Farquhar- In an inſurance on a ſhip © at and from Landen to Bengal, rails 
2 _ « ginning the riſk upon the ſhip at London, and fo to continue iin 
Gy te the arrival of the ſaid ſhip at Madras and Bengal, with ibm 1:4 + 
Park, o. “rauch and ſtay at any port or place in this voyage ;” the und vs le 
writers were held to be anſwerable for a loſs, which happened i {1:0 
an intermediate voyage from Madras to Viſagiputnam for rice, M With 
order of the council. ceident, 
However, the parties may, by their own agreement, predleht 
ſuch latitude of conſtruqion. Md, may 
Nor need this be done by expreſs words of excluſion; bu WM: unde: 
from the terms uſed, it can be collected that the parties meant But a! 
that conſtruction ſhall prevail. Pptured, 
Lavabre v. Thus, where the general words were reſtrained by the erg fa. 
Willon, : ſions, © in the outward, or homeward bound voyage and © in An 28 
I 4x voyage: the court held that the policy only meant padre, by 
in the uſual courſe of the voyage © to and from the path: ind 
« named.” me of t] 
Fletcher v. When a man inſures one ſpecies of property, he cannot recount. the de 
Poole, Sit- damage, occaſioned by the loſs of a ſpecies of property differ: (.,, | 
— from that named in the policy. Thus, under a policy, . 8 call-4 , 


before Lord ſhip, or upon the goods, the inſured cannot recover extraormm 
—— 3 evages paid to the ſeamen, or proviſions expended, during à de 
Pak, 33. tion to repair, or a detention by an embargo. 


Robertſon v. Ewer, 1 Term Rep. 127. : 
Baillie v. Nor is the underwriter on goods liable for the freight paid by 


y ſhip, 
Aumed t 
his was 
2 to 
eridenc 


— 2 owner of the goods to the proprietors of the ſhip, where the g oe Us 
Hil. 25 C. 3. were partially loſt. ag 


Eden v. Neither is an underwriter upon hip and goods liable for ed xt 
wed at h. 


Poole, Sitt. 
wer 431, Charge of demurrage. 


1785. 


OL, Iv. 
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ley Nor in an inſurance upon a Greenland ſhip, is the underwriter Hoſkins v. 


in a policy, en the ſhip, tackle, and furniture, &. liable for the /ines DEP TD 
the „ ace employed in the fiſhery in thoſe ſeas. 23 Geo. 3. 
for But proviſions ſent out in a ſhip for the uſe of the crew, are pro- Brough v. 


nl ee by a policy on zhe ſhip and furniture. ” a og > 


) wy jn the conſtruction of policies, the loſs muſt be a direct and im- 
10, 0 mediate conſequence of the peril inſured, and not a remote one, in 
back. WW crlcr to entitle the inſured to recover. 


ea in Thus, in an action upon a policy to recover the value of ſame Jones v. 
eero riſhed by mutiny, which was one of the riſks in- Schmoll, 
ance recroes, who pe (h y yy as one of the riſks in Guildhall, 


inte (ured againſt; it was held, that the underwriters were liable for all Jr. Vac. 

; the Woe who were killed in the mutiny, or who died of their wounds: 1785. 

that all thoſe who died of the bruiſes which they received in the Term Rep. 
of . . 1 130. note. 

mutiny, though accompanied with other cauſes, were to be paid See as to in- 

for by the underwriters. But they were not liable for thoſe who ſwanceupon 


ne W ſwallowed ſalt water, and died in conſequence thereof, or who bs ſtat, 
bed into the ſea, and hung upon the ſides of the ſhip, without 22 5 AY 
d once being otherwiſe bruiſed, or who died of chagrin; all theſe having continued by 
anſwadWWc<n loſt by too remote a conſequence, 350.3. 


C. 90. 
[n the conſtruction of a policy upon time, the ſame liberality 5 
revails as in other caſes; and an attention to the meaning of the 
ontracting parties has always been paid. Hence, in an inſurance Syers v. 

t and from Liverpool to Antigua, with liberty to cruiſe fix weeks ; te, 

t was held, that this meant a connected portion of time, and not 37 
deſultory cruiſing for fix weeks at any time. 

With reſpect to perils of the ſea, it is to be obſerved, that every 1 Show.323, 
ccident, happening by the violence of wind or waves, by thunder CO 

nd lightning, by driving againſt rocks, or by the ſtranding of the 

dip, may be conſidered as a peril of the ſea; and for ſuch loſſes 

be underwriter is anſwerable. 

But a ſhip driven on an enemy's coaſt by the wind, and there Greene v. 


ured, ſhall be ſaid to be loſt by capture, and not by perils of — BY 


p< 
e ſea. 
an aCtion was brought to recover the value of certain ſlaves Gregſon v. 
Ilured by the policy. The facts were, that the captain miſſed L. K. 35 
the ua iſland for which he was bound, and the water running ſhort, 23 ge. 3. 
"me of the {laves were thrown overboard, to preſerve the reſt ; Park, 62, 
« the declaration ſtated the loſs to have happened by perils of 
lea. But it was held, that he mifake of the captain could not 
called a peril of the ſea. 
A ſhip, which is never heard of, after her departure, ſhall be 
umech to have periſhed at ſea. 
«tis was held in an action on a policy upon the ſhip from North Green v. 
rina to London, and the loſs was ſtated to be by ſinking at ſea; Brown» 
erdence to ſupport this averment was, that after failing f SP IR 
| : g from | 
ſt ſhe had never been heard of. | 
e lame was held in a caſe, where a ſhip had been captured Newby v. 
l rantomed at ſea, but was never afterwards heard of, and never N Sitte 


TI" _ 4 after Mich. 
wed at her port of deftination. 3 Geo. 3. Park, 63. 
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Pak, 64+ In England no time is fixed, within which payment of a los | 
may be demanded from the underwriter, in caſe the ſhip is not by 1 
heard of. A practice, however, prevails among merchants, that wnl 
a ſhip ſhall be decmed loſt, if not heard of within fix months after thi 
her departure for any part of Europe, or within twelve, if for: of | 
place at a greater diſtance. | | a tu 
2 Burr. G . As to loſles by capture, the rule is, that as between the inſurer cap! 
ag point i”. and the inſured, the ſhip is to be conſidered as loit by the capture a re 
Gols v. Wi SE, p 

as. though ſhe be ncver condemned at all, nor carried into any port the 
or ſieet of the enemy: and the infurer muſt pay the value, I., price 
aſter a condemnation, the owner recover or retake her, the inſure divic 
can be in no other condition, than if ſhe had been retaken or cour 
recovered before condemnation. The inſurer runs the riſk of the In 
inſured, and undertakes to indemnify; he muſt, therefore, ben enen 

the 4% actually ſuſtained, and can be liable to no more. $o that If 

if, after condemnation, the owner recovers the ſhip in her con- war, 
plete condition, but has paid ſalvage, or been at any expence in enem 

| getting her back, the inſurer mult pay the loſs ſo aQtually ful. WW borne 
2 Burr. 696. tained, No capture by the enemy can be fo total a loſs, 2s to Bu 
leave no poſſibility of a recovery. If the owner himſelf ſhould v Cnet 
29G.2. take at any time, he will be entitled ; and by a late act of pata- Prince 
e hes ment, if an Fng/ifþ ſhip retake the veſſel captured, either before oil !ure 
© 66. £42. after condemnation, the owner is entitled to reſtitution upon ſtati Ports 0 

' falvage. This chance does not, however, ſuſpend the demand far there 
a total loſs upon the inſurer : but juſtice is done, by putting hin] rule 

in the place of the inſured, in caſe of a recapture. 1699 : 
Berens v. It has likewiſe been held, that where a capture has been mad fraud o 
8 whether it be legal or not, the inſurers are liable for the cha "a! th 
313. of a compromiſe made, bond fide, to prevent the ſhip from bein of thoſ 
condemned as prize. the kno 

Park, 71. By the marine law of England, as practiſed in the court of er for 
miralty, it was formerly held, that the property was not change maſter, 
ſo as to bar the original owner in favour of a vendee or recap lt is 1 
till there had been a ſentence of condemnation. | and fr 
13 Geo. 22 But now by ſtatute this right of the original owner, in caſe 1 payn 
ws Seo. 2. Tecapture, is preſerved to him for ever, upon payment of ſtat OS 
c. 31. ſalvage to the recaptors. noth 
33 Geo. 3. c. 66. | 8 | marin 
Before the ſtat. of 19 G. 2. c. 37. ſeveral caſes were determi It appe 
upon the queſtion of recapture in the Exgliſb courts z but the | N c 

ueſtion can never again ariſe between an inſurer and inſured. WW" " is 

Park, 777. If the ſhip be recovered, before a demand for indemnit] chudice 
made, the inſurer is only liable for the amount of the loſs actu Fr, 2 

ſuſtained at the time of the demand. Or, if the ſhip be reſton | to no 
at any time ſubſequent to the payment by the underwriter he l. 11 t 
then ſtand in the place of the inſured, and receive all the ben . it is im 
reſulting from ſuch reſtitution. 5 1855 01 
The underwriter, by the expreſs terms of his contra Meer 
ſwerable for all loſs or damage arifing to the inſured © by the "=; bart 
4 ee, re/lraints, and detainments of all kings, princes, and Pehl, A p the 
« what nation, condi;ion, or quality ſoever,”. © + 9 
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In a late caſe, the declaration claimed a loſs of corn, occafioned Neſbitt v. 


. by the unlawful arreſt, reſtraint, and detention of people to the plaintiffs 2 
mhnzwn. The facts upon this part of the caſe were, that the 7g 
that K f f Ab ax” 
ifter ſhip being forced into Elly Harbour in Ireland, and a great ſcarcity 
9 1 of corn prevailing there at that time, the people came on board in 
2 tumultuous manner, took the government of the veſſel from the 
* captain and crew, weighed her anchor, by which ſhe drove upon 
* a reef of rocks, and would not leave her till they had compelled 
the captain to fell all the corn conſiderably below the invoice 
PF price. The word pegple, it was contended, at the bar, meant in- 
"Wh dividuals of a nation as oppoſed to magiſtrates or rulers, But the 


en o. / 
of the In caſe of an arreſt or embargo by a prince, though not an 2 Burr. 696. 
ben enemy, the inſured is entitled to recover againſt the inſurer, 

3 4 


0 that 
r com- 


court held, that it meant “ he ruling power of the country.” 


If the (hip be detained by a. foreign power, which, in time of Saloucei v. 


war, may have ſeized a neutral ſhip, in order to ſearch her for 1 
enemy's property, the charges conſequent thereupon muſt be 25 C. 3. 


ly fl borne by the underwriter. 2 9 f Park, 79. 
11 But though an underwriter is liable for all damage ariſing to the 

"ld 6 owner of the ſhip or goods from the reſtraint or detention of 

para- princes, yet that rule ſhall not be extended to cafes where the in- 

efore [ured {ball navigate againſt the laws of thoſe countries, in the 


n {tated 
aand for 
ing bin 


ports of which he may chance to be detained, or to caſes where 


there ſhall be a ſeizure for nonpayment of cuſtoms. This was zVern. 176. 


lo ruled by Lord Commiſſioner Hutchins in Chancery, in the year 
1699: and the reaſon of it is obvious, becauſe there is a groſs 


n made aud on the part of the owner of the property inſured ; and no 
| rw BY (hall take advantage of his own miſconduct. If indeed any 
om ben © boſe acts were committed by the maſter of the ſhip, without 


the knowledge of the inſured, the underwriter would be liable, if 


vt of Mor for loſſes by detention, at leaſt for a loſs by the barratry of the 
change maſter, to which ſuch conduct would moſt certainly amount. 
recapti lt is now ſettled, that under a policy on a ſhip and ſtores, “ at Rotch v. 


1 caſe df 
; of ſtat 


* and from a port,” in a foreign country, the inſurers are liable for Hie, 
the payment of damage occaſioned by the detention or ſeizure of 
tne ſhip by the government of the country in the loading port. 

Another of the riſks inſured againſt is the barratry of the maſter 
er mariners, 


It appears from the caſes upon this ſubject, that any act of the 1 Stra. 581. 


413» 


Cowp. 143. 


rejudice @ the owners of the ſhip, without their conſent or 323- 
Privity, is barratry., 
It is not n effary, in order to entitle the inſured to recover for Cowp. 155. 
Aarratry, that the loſs ſhould happen in the act of barratry; that 
mis 1mmaterial, whether it take place during the fraudulent 
age, or after the ſhip has returned to the regular courſe; for 
e moment the ſhip is carried from its right track with an evil 
nent, barratry is committed. 
ut the loſs, in conſequence of the act of barratry, muſt hap- Lockyer v. 
en during the voyage inſured, and within the time limited by the Offiey. 
1 t 2 


policy, 252. 


6Ter m Rep. 


maſter, or of the mariners, which is of a criminal nature, or 2 8ra. 1773. 
which is groſsly negligent, tending to their own. benefit, to the Term Rep. 


ITerm Rep, 


— 
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policy, otherwiſe the underwriters are diſcharged. Thus, if the her 

captain be guilty of barratry by ſmuggling, and the ſhip after. he \ 

wards arrive at the port of deſtination, and be there moored at an- ture 

chor twenty-four hours in good ſafety ; the underwriters are not liable, erid 

if, after this, ſhe ſhould be ſeized for that act of ſmuggling. 2 

From the above deſcriptions of barratry, it will appear, that if bitto] 

the aCt of the captain be done with a view to the benefit of his How, 

owners, and not to advance his own private intereſt, no bar. decla 

ratry is committed. To conſtitute barratry, it muſt be with. court 

out the knowledge or conſent of the owners; becauſe nothing opinie 

can be ſo clear as this, that no man can complain of an act done, barrat 

to which he himſelf is a party. It is material to conſider, in what 50, 

Cowper; ſenſe the word owner is to be underſtood, in this definition, It to the 
154 has been argued, that if A. be the owner of a ſhip, and let it out the ve 
to B. as freighter, who inſures it for the voyage; and if the de- barrat 

viation be with the knowledge of A., though unknown to B., the in the 

inſurer is diſcharged. But the court over-ruled that argument, had pr, 

and ſaid, that, in order to diſcharge the inſurer from the loſs by ſeamen 

barratry, it muſt appear, that the act done was by the conſent, or Purpoſe 

with the privity of the owner, pro hac vice, that is, the freighter, Mer «cla 

the perſon inſured, being t. 

Kn'ght v. If a declaration ſtate a ſhip to have been loſt by the fraud au might 
1 negligence of the maſter, that is a ſuſſicient averment of a loſs h uers, 
1340. arratry. barratry 
1 Str. 5$1. S. C. An ac 
Stamma v. But where a ſhip ſailed a different courſe from that firſt in- 14 tho! 
ms, tended, which alteration was publickly notified before the ſhip WW PPene: 
73, failed, and where the maſter was to have no benefit by the change, [I the 

it was held not to be barratry. 0! barrat 

Elton v, So, if a ſhip take a prize, and inſtead of proceeding on her * Is ch 
3 voyage, the captain is forced by the mariners to return to pot ict, hie 
with the prize, againſt the orders of his owners, the captain vB: ſo in 
juſtified by neceſſity ; and it is not barratry, becauſe not done u l the ru! 

defraud the owners. bed to 

Valleio v. A ſhip was inſured from Lond:n to Seville; ſhe was let to freight 9 were h 
Wheeler, for the voyage; ſhe ſailed from London to the Donwns, from where een ac 


Cowp. 143. . f : : waa | 
907 '#3* ſhe ſailed to Guernſey, which was out of the courſe of the voyage. Tre 'cribed | 


captain went there to take in brandy on his own account, with tit 4p carr; 
knowledge of the original owner of the ſhip, but not of the freight 4Y older 
for that voyage. This was held to be barratry. upon t} 


Roberts v. A breach of an embargo is, it ſeems, an act of barratry in M berton 
Ewer, 1 Term maſter pe Vellel, 

Rep. 127. : bo : , this rule 

Roſs v. In an ation on a policy on goods on board the Live Oak, ver ter, | 
— of Jeſehh Rati was maſter, at and from Jamaica to New Obere fuch 

73. it appeared, that the ſhip was put up as a general ſhip iu Jenn United | 

in 1783; that ſhe ſailed on the voyage inſured in May L783 "MF aw gain 

. I . 75 — | 

arrived in ue following at the mouth of the river M/S |; ſulta; 

. 7 - . . ] diſtan 41 al 

which leads up to New Orleans in Spaniſh Americas at the ane Mortgage 

of about 35 leagues, When the captain had gotten thus lan en if th 

"P91 the 


dropped anchor, and on his return, without carrying the oy | 


bv 
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er port of deſtination, ſtood away for the Havannah, after which 
he was never heard of. It appeared, that he had a private adven- 
ture of negroes of his own on board, which there was reaſonable 
evidence tor ſuppoſing he intended to have diſpoſed of at New 
0r/:ans; but finding it difficult to do fo, on acconnt of a prohi- 


if bition to import them into the Spani/b government, he went to the 

* Heovannah, The jury found for the plaintiff on the count in the 

5 lechration, charging the barratry of the maſter; and the whole 

ch. court of King's Bench, upon a motion for a new trial, were of 

* opinion, that the facts ſtated amounted clearly to the crime of 

ne, hatt. . . . 

. So, it has been holden, that if the captain of a ſhip, contrary Moſs v. 
| to the inſtructions of his owner, cruize for, and take a prize. and Byrom, 


6 Term 


the veſſel be afterwards loſt, in conſequence of it, he is guilty of Rep. 379. 


Pf barratry, even though he libel his prize in the court of Admiralty 
the in the name of himſelf and his owner; and though the owner 
had procured a letter of marque, ſolely with a view to encourage 
ſeamen to enter, and without any intention of uſing it for the 
purpoſe of cruiſing ; for whatever is done by the captain to defeat 


ter, er delay the performance of the voyage is barratry in him, it 
; being to the prejudice of his owners; and though the captain 
Aigle conceive that what he did was for the benefit of his 
ofs be Wn het, if he acted contrary to his duty to them, it is 


darratry, 

An A of the captain, with the knowledge of the owners of the Nutt v. 

bp, though without the privity of the owner of the goods, who 1 

lappened to be the perſon inſured, is not barratry. 323. * 

lt the maſter of the ſhip be alſo the owner, he cannot be guilty 

bt barratry, 

It is clear, that if the owner be alſo the maſter of the ſhip, any 

Kit, which in another maſter would be conſtrued barratry, cannot 

e ſo in him; becauſe ſuch doctrine would militate againſt one 

the rules above laid down; namely, that no man ſhall be al- 

owed to derive a benefit from his own crime, which he would 

o freight © were he to recover againſt the inſurers for a loſs occaſioned by 

whence un act. But where it was proved, that the perſon who was Roſs v. 

"oe, Th Klcrived in the policy as maſter, and who was treated with as —_— 
uch, carried the ſhip out of courſe for fraudulent purpoſes, it : b. 

s holden to be prima facie evidence of barratry, and that it 

upon the inſurer, in order to diſcharge himſelf, to ſhew that 


| 
e perion ſo acting as maſter, was alſo the owner or freighter of | 
te veſſel, | 

! 


—— 


This rule, reſpecting the ſame perſon being both owner and Lewin v. 


a, win alter, has been extended in the court of Chancery to a caſe, Svalio, in 
wW Ori ere luch an owner and maſter, after mortgaging his ſhip, had. , « * 
1 Jane amitted barratry; and when the mortgagee brought an action Poſtlethw. | 
178317 aw againſt the inſurer to recover damages for the loſs which Pick. vol. i. | 
L (ad tuned by this act of barratry, the court, ſtill conſidering * | 
ergagor as the owner, granted an injunction. | 
nu 2 ven if the parties inſert in the policy, that the inſurance ſhall Havelock v. 
J 


pon the ſhip in any lavuful trade, if the captain commit barra- * Rey | 


Tt 3 tr 277. 
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try by ſmuggling, the underwriters are anſwerable. For other. on 
wiſe the word barratry ſhould be ſtruck out of the policy; and Wa: 
molt clearly, the ſtipulation in the policy reſpecting the employ. tak; 
ment of the ſhip in a lawful trade, muſt mean the trade on which 8 
ſhe is ſent by the owners. raly 
It any captain, or mariner, belorging to any ſhip ſhall wilfully the 
burn or deltroy her, to the prejudice of any merchant loading only 
goods thereon, or of any perſon underwriting any policy thereon, or lols 
to the prejudice of the owner of the ſhip, he ſhall ſuffer death a; trod. 
a felon, without benefit of clergy. and 
If the offence be committed within the body of a county, the ame 
offender ſhall be tried in a court of common law; if upon the [i 
high ſeas, it ſhall be tried according to the direCtions of the their 
28 H. 8. c. 15. parti; 
Partial, or, as it is ſometimes called, average loſs, ex vi termini unlet: 
implies a damage, which the ſhip may have ſuſtained in the courſe the i} 
of her voyage, from any of the perils mentioned in the policy: the ve 
when applied to the cargo, it alſo means the damage which good WF s 
may have received, without any fault of the maſter, by ſtorm, nm 
capture, ſtranding, or ſhipwreck, although the whole, or the i eme 
greater part thereof, may arrive in port. Theſe partial loſſes fal when 
upon the owners of the property ſo damaged, who mult be .o. 
2 Burr. demniſied by the underwriter. For if the goods arrive, but | . 
or I 


8 8 8 ened in value through damage received at ſea, the nature of an 
indemnity ſpeaks demonſtrably, that it ean only be effeQed by genera, 
putting the merchant in the {ame condition in which he would uſurer: 


have been, if the goods had arrived free from damage. Upo 
2 Burr. 11760. The proportion of damage the merchant may have ſuffered of whi, 
aſcertained in this way. Where an entire thing, as one hoglhead A caſe 
of ſugar, happens to be ſpoiled, if you can fix, whether it be . 0 
third, a fourth, or a fifth worſe, then the damage is aſcertained .“ of 
a mathematical certainty. This is found out, not by any price: wough 
the port of diſcharge, but by the price at the port of delivery, where le mea 
Lewis v. the voyage is completed, and the whole damage known, Weiß & be wars 
_— ther the price at the latter be high or low, it is the ſame thing wh h 
1167 Dick for in either caſe it equally ſhews, whether the damaged goods an 
v. Allen, at a third, a fourth, or a fifth worſe than if they had come ſound | 
1 conſequently, whether the injury ſuſtained be a third, fourth, © þ This u 
cram al.” fifth of the value of the thing. Aud as the inſurer pays tlly dan 
ler, J. whole prime coſt, if the thing be wholly loſt; fo, if it be he f. 
third, fourth, or fifth worſe, he pays a third, fourth, or hfth, nd of n. 
of the value for which it ſold, bu: of the value ſtated in the} 
1 Magens, licy. And when no valuation is ſtated in the policy, the ima, A car 
37 of the coſt, with the addition of all charges, and the premium ee four 
inſurance, ſhall be the foundation, upon which the lols (alle port 
computed. able, 
Le Cv. This rule of aſcertaining the damage will hold wherever th When t 
* + is a ſpecifick deſcription of caſks or goods: but in Le _ oyage is | 
nee _ Hughes, the property, which conſiſted of various goods taken la he policy 
Park, 111. an enemy, was valued at the ſum inſured, and part Was lol ter to j 


perils at ſea ; conſequently, the ſame rule could not be adop® 
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on account of the nature of the thing inſured. The only mode 


was to go into an account of the whole value of the goods, and 
"oY take a proportion of that ſum, as the amount of the goods loſt. 
wi Since the 19th of G. 2. the conſtant uſage has been to let the 


valuation fixed in the policy remain, in caſe of a total loſs, unleſs 
the defendant can ſhew that the plaintiff had a colourable intereſt 


oy only, or that he has greatly overvalued the goods : bur a partial 
* loſs opens the policy. This cuſtom, ſaid Lord Mangfeld, was in- 
A toduced by Lord Chief Juſtice Lee, in a cafe of Eraſmus v. Banks, 


and in another caſe of Smith v. Flexney, which happened about the 
ame period, the ſame rule of decifion was adopted, 

The underwriters of London have, by expreſs words inſerted in 
their policy, declared, that they will not be anſwerable for any 
partial loſs, happening to corn, fiſh, falt, fruit, flour, and ſeed, 
unleſs it ariſe by way of a general average, or in conſequence of 
the ſhip being ſtranded. This clauſe was introduced to prevent 
the vexation of trifling demands, which mult have ariſen in every 


erm tm, 
courle 
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7 yoyage, on account of the very periſhable nature of the above 
orm, commodities. This form was formerly uſed by the two inſurance 
or the BY companies, as well as by the private inſurers, till the year 1754, | 
Ms fall when a ſhip having been ſtranded, and got off again, the inſured Cantillon v. 
he i recovered a ſmall partial loſs againſt the London Aſſurance Com- yo London 
but kb Pay, ſince which period, the companies have left out the words, — 
© of nn ” the ſhip be flranded;” and are now only liable in cafes of a ci ed in 
ed bY encral average: but the old form is (till retained by private $ 8 
- would nturers. $53* 
Upon this clauſe there have been ſeveral determinations, in all Cornis age- 
ufferel i of which it has been uniformly held, that the underwriters can in — 
bog caſe be anſwerable for a partial loſs to ſuch commodities: and — 
n be nt no loſs {hall be deemed a total one, but the abſolute deſtruc- culars ; peas 
—_— u ron of the thing inſured ; for that while it ſpecihcally remains, mad; as 
y prices wough perhaps wholly unkit for uſe, no loſs has happened within bolden to 
;rg, whet tie meaning of this memorandum. come within 
1 Wh & the word. Maſon v. Skurray, Sittings after Hil by Guild! : =o we, 
. ; , gs after Hil. 17d, at Guildhall, But in a late trial at Guild- 
me thing tally in the court of Common Pleas, Mr. }. Wilſon was of opinion, that the term (alt uſed in the memo. 
| goo * adam did not include ſaltpette. Jouiam v. Bourdieu, Sittings after Eatter Term, 27 Ceo. 3. 
me {ouud ; 
fourth, WW. This was held with reſpect to a cargo of wheat, which was par- Wilſon v. 
r pays tally damaged in a ſtorm, — 4 
t be on! The ſame with reſpect to a cargo of fiſh, which was ſtinking, Cr 
jr fifth, Mead of no value when examined. Fraſer, B. R. 
in the} E. 25G. 3. Park, 114. 
che ima A cargo of peas was ſo much damaged, that the produce was Maſon v. 
premium uce-tourths leſs than the freight; but as it in fact arrived at Me 
loſs (al e port of deſtination, the underwriter was holden not to be — 9 
ſable. at Guildhall, 
\erever i When the quantity of damage ſuſtained in the courſe of the Park, 27). 
n Le CU nte is known, and the amount, which each underwriter upon 
8 taken i de policy is liable to pay, is ſettled, it is uſual for the under- 
; was er to indorſe on the policy, . adjuſted this loſs, at ſo much per 
be adop y t . 60 77 
| 4 cent. 


e ———— 
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hey, which he cannot now controvert. 


= & cent.” or ſome words to the ſame effect. This is called au 2. 1 
#8 juſtment. the 
1 Hog v. It has been determined, that after an adjuſtment has been gel tial 
#1 Goulding, by the underwriter, if he refuſe to pay, the owner has no occz. ſure 
1 3 Hon to go into the proof of his loſs, or any of the circumſtances of t 
us at Guildh, reſpecting it. | fron 

re / cor. Lee, C. J. Beave's Lex Mercat. 319. A 
we Rodgers v. However, this rule has of late been ſomewhat relaxed. Ar and 
4 11 action was brought on a policy of aſſurance on ſhip and good, the i 
„1 Tr. 1790, from London to Shelburne, in Nova Scotia. The policy had been cove 
* Park, 118. adjuſted by the defendant at 50 per cent., and it was contended, terel 
1 that he was now bound by that adjuſtment. On the other hand, patd 
1 was argued, that the adjuſtment was not inding; and that if it The 
„ were, it ought to been declared upon ſpecially. Lord Kenyon ſaid, dal 
WE that he did not think it neceſſary to declare on the adjuſtment ſpe doth, 
1 cially, that it was primd facie evidence againſt the defendant but and 1t 
28 if there had been any miſconception of the law or fact, upon fave 
8 which it had been made, the underwriter was not abſolutely con- uled, 
1 cluded by it.— This turned out to be the caſe, and there was: Un 
Wy verdict for the defendant. pence: 
12/3, De Garron Again, the plaintiff produced no other evidence at the trial but The 
Wh No the adjuſtment; and the witneſs, who proved it, ſwore, that Wi ©! {al: 
= Sitt. after doubts, ſoon after they had ſigned it, aroſe in the minds of the on the 
be” Tr. 1795. underwriters, and they refuſed to pay; upon which Lord Kenyn ner 
4M Park, 118. ſaid, that under thoſe circumſtances, the plaintiff mult go into WY by inc 
T8 other evidence, which not being prepared to do, he was no- In o. 
Wy ſuited. In the following term a motion was made to ſet aſide the A i n 
ih A nonſuit, upon the ground that an adjuſtment was primd facie er. breach 
 .. dence of the whole caſe, and threw the onus probandi upon the ui. Thus 
1 derwriter; and that it amounted to more than proof of the deſeni i de {hi 
Wi; ant's ſubſcription to the policy, Lord Kenyon : I admit the adio Verc ſp 
2 ment to be evidence in the caſe to a certain extent; but I thong ©< piai 
7 at the trial, and ſtill think, that when the ſame witneſs, wid But i 
1 proved the ſignature of the defendant to the adjuſtment, ſaid, af P7rticul: 
1 doubts, ſoon after the adjuſtment took place, aroſe in the mina the inſu; 
WR of the underwriters, as to the honeſty of the tranſaction, and the lum thy: 
ny called for further proof, the plaintiff ſhould have produced otbe Before 
1 evidence: and that to ſliut the door againſt inquiry after an D ompe 
* 1 juſtment, would be to put a ſtop to candour and fair deal bins h 
1 0 amongſt the underwriters. The rule was refuſed. As foc 
1 Thellaſen An action was brought upon an infurance upon goods on ben er to 
5 3 a foreign ſhip, © the policy to be deemed ſuſſicient proof of inter he 
1 8 zo. « in caſe of loſs.” The defendant ſuffered judgment to go ag muſt ge 
1 him by default; and on a motion to ſet aſide the writ of inquſ Fey waiy 
38 the court of King's Bench ſaid, that although ſuch a policy ww? er for a 
\ be void in this country, by virtue of the ſtatute of the 19th 6:4 but if 
9 c. 37+, yet the ſtatute did not extend to policies on foreign fg Put i 
mW and in this caſe the underwriter, having ſuffered judgment to 8p” <0+0 
9 by default, has confeſſed the plaintiff's title to recover; and ns to 
q amount of that loſs was fixed, by his own ſtipulation in the pe "ap d 
1 ; | Wunt te 
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* if an inſurer pay money for a total loſs, and in fact it be fo at 
he time of adjuſtment; if it afterwards turn out to be only a par- 
ey tial loſs, he ſhall not recover back the money ſo paid to the in- 


ſured. But ſubſtantial juſtice is done, by putting him in the place 
of the inſured, and giving him all the advantages that may ariſe 


2 ſrom the ſalvage. 
A box of bullion was wholly loſt, the loſs adjuſted and paid, Da Coſta v. 
An and an agreement was entered into at the time of adjuſtment, that Firth, 
7004 the inſured would refund to the inſurer whatever he ſhould reco- 4 hy 
; hs: cover in ſuch proportion as the ſum inſured bore to the whole in- 
nded, tereſt, The bullion was afterwards fiſhed up, and the inſured 
nd, it paid into court the inſurer's proportion, after deducting ſalvage. 
t if it The court held this to be right. 
0 Cad, Salvage is an allowance made for ſaving a ſhip, or goods, or Beawe's Lex 
it ſpe- both, from the dangers of the ſeas, fire, pirates, or enemies: Mer. 146. 
> but and it is alſo ſometimes uſed to ſignify the thing itſelf, which is 
upon R but it is in the former ſenſe only, in which it is here 
y con- ulcd. 


Underwriters by their policy, expreſsly undertake to bear all ex- Park, 140. 


Was 1 
pences of ſalvage. 


al but The valuation of a ſhip and cargo 1n order to aſcertain the rate 
, tht i of bhage, may be determined by the policies of inſurance made 
of the on them reſpectively z if there be no reaſon to ſuſpect they are 
Lune rvalued. If there be no policy, the real value mult be proved 
go into by invoices, Wc. 

— In order to entitle the inſured to recover expences of ſalvage, 


it is not neceſſury to ſtate them in the declaration, as a ſpecial 


(ide the 
breach of the policy. 


ace exi- 

the ut- Thus, in a declaration on a policy on goods, it was ſtated, that Carey v. 
defend de (hip ſprung a leak, and ſunk in the river, whereby the goods ng. Ca. 
e adj. Vere poi. Lord Hardwicke held, that under this declaration, os 
though plaintiffs might give in evidence the expences of ſalvage. 

oſs, who But if the inſurer pay to the inſured ſuch expences, and from Randal v. 
aid, tha berüicular circumſtances the loſs be repaired by unexpected means, Cockran, 
ne mind inſurer thall ſtand in the place of the inſured, and receive the PIE 


and theft n thus paid to atone for the loſs. 


ced oth Before a perſon inſured can demand from the underwriter a Park, 143. 
er an ab Reompence for a total loſs, he muſt abandon to him whatever 
r cali <5 he may have to the property inſured. 


As ſoon as the inſured receive accounts of ſuch a loſs as entitles Mitchell v, 


on boar them to abandon, they muſt, in the firſt inſtance, make their elec- Fal, 
of intern ther they will abandon or not: and if they abandon, they ra * 
go agi A ire the underwriters notice in a reaſonable time, otherwiſe 
F inquiry 41 ve ter right to abandon, and can never afterwards reco- 
hey wor en for a total Joſs, 

19th G But if the inſured, hearing that his ſhip is much diſabled, and Da Cofta v. 
cign fi e into port to repair, expreſs his defire to the underwriters Newnan, 
nent to on, and be diſſuaded from it by them, and they order the ago 

; and rens io be made; they are liable to the owner for all the ſub- : 
in the ent damage occaſioned by that refuſal, though it ſhould 


"ut to the whole ſum inſured. For the reaſon why the 
| notice 
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notice of abandonment is deemed neceſſary, is to prevent ſurpfiſe 


or fraud upon the underwriter; but in the caſe put, they have by ms 
their own act ſuperſeded the neceſſity of notice. x * 

When an abandonment is made, it muſt be total, and not h 
partial. l Gy 

The inſured may in all caſes chooſe not to abandon : but he L re 
cannot at his pleaſure abandon, and thereby turn a partial into Wh 
total loſs. _ | ap 

The inſured may abandon to the underwriter, and call upon Pa, 
him for a total loſs, if the damage exceed half the value; if the , 5 
voyage be abſolutely loſt or not worth purſuing; if further ei. oy 
pence be neceſſary; or if the inſurer will not engage at all event * 
" _ that expence, though it ſhould exceed the value, or fail d "UP 

ucceſs. 

But he cannot abandon, unleſs at ſome period or other of the _ 
voyage there has been a total loſs : and if neither the thing u. * 
ſured, nor the voyage is loſt, and the damage does not amount u 8 
a moiety of the value, he ſhall not be allowed to abandon. but tl 

A ſhip was taken by a *L privateer, retaken by an Engijb 48/ þ 
privateer and carricd into Beten in New England, where, as 10 ing th 
perſon appeared to give ſecurity for the ſalvage, ſhe was fold; te 4: v0 
recaptors had their moiety, and the overplus remaining in th Pore 
hands of the officers of the court of Admiralty, the owners ven from 7 
entitled to abandon and to recover for a total loſs. "x 

A ſhip was taken by the French, remained with them eigit WF able to 
days, and was then retaken : the maſter, mates, and ſailors, e. next d: 
cept a landman and an apprentice, had been taken out and carrev 8 c..._ 
to France. Before the capture. the ſhip had been ſeparated frm nd m 
her convoy, and was ſo far diſabled by ſtorm, as to be incapadle pumps 
of proceeding in her voyage without going into port to refit. Tu turned 
of the cargo was thrown overboard in the ſtorm, and the ret . 
ſpoiled while the ſhip lay at Milford Haven. In actions upon two... 
policies, one on the ſhip, and the other on the cargo, it or the 
held, that this was a total loſs, ſo as to entitle the owner 08 c.._, 
abandon. de a tot 

A ſhip, bound from Mountſerrat to London, was captured, and Polic 


the captain, crew, rigging, and part of the cargo, which was lug cealmer 


were taken away. She was retaken and carried into New Ju cc... ; 
where the captain alſo arrived. Upon taking poſſeſſion he found * 
that part of the cargo that was left had been waſhed overvoar ll + . 
that 57 hogſheads of what remained were damaged, and that t A pol 
ſhip was in. ſuch a ſtate that ſhe couid not be repaired, witbeu Property 
unloading her entirely. The owners had no ſtorehouſes at enemy. 
York ; nor were any ſailors to be had. The ſalvage came to fe n 
hogſheads of ſugar; and if the ſhip had been repaired, it wg Ne 
have exceeded the freight by 1001. There was an embargo I k Decem 
on all ſhips till December, and this ſhip was to have arrived Is * 
don in J7uy preceding. The captain, upon the advice 0 5 
friends, ſold the cargo, and was paid for it: he agreed alſo to ; "ig: 
the ſhip ; but the perſon who contraſted for her ran away, A 7 form, 
which the captain left her in a creek, and came to Rule Recover, 
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riſe owners of the ſhip had a right to abandon to the inſurers on the 


by ſhip and freight. 
The right to abandon muſt depend upon the nature of the caſe 


not at the time of the action brought, or at the time of the offer to 
abandon : and therefore if at the time advice is received of the 
t he loſs, it appears that the peril 1s over and the thing in ſafety, the 
to 2 inſured has no right to abandon. Thus, in a caſe where there was Hamilton v. 


a capture and recapture, and it was ſtated that at the time of the * 
offer to abandon, the ſhip was ſafe in port, and had ſuſtained no nn Bl. 
damage, the court held, that the inſured had no right to aban- 5 276. 
don. C. 

But if the underwriter pay for a total loſs, and it afterwards Da Cotta v. 
turn out to be but partial, the inſured ſhall not be obliged to re- : _ 


fund : but the inſurer ſhall ſtand in his place for the benefit of 1966. 


upon 
f the 
T er. 
vents 


ail of 


of the ſalvage. 

* A (hip was inſured from Jyburg to Lynn, at which place ſhe Cazalet v. 

unt u arrived : the jury found that the ſhip was not worth repairing; Bae © - 
| but the damage ſuſtained in the voyage inſured did not exceed — * 

Engij 48/. per cent, By the court The jury have precluded us from ſay- 

as ing this is a total loſs; and where neither the thing inſured nor 

d; - the voyage 18 loſt, the inſured cannot abandon. 

in t! 


An inſurance was made on ſhip, cargo, and freight, at and Manning v. 
from Tortola to London, warranted free of particular average. On Newnbam, 
the firſt of Auguſt the whole fleet got under way, but not being — 3 
able to get clear of the iſlands, they anchored that night, and the 
next day got clear of them. About ten o'clock of the 2d of Auguſt, 


ſeveral ſqualls of wind aroſe, which occaſioned the ſhip to ſtrain, 


8 Were 


n eight 
Irs, & 
- Carried 


ed = and make water fo faſt, that the crew were obliged to work both 
* "TJ pumps: on the 3d, the captain made a fignal of diſtreſs, and re- 
* 1 turned to Tortola. A ſurvey was held, by which the ſhip was de- 


cared unable to proceed to ſea with her cargo; and that ſhe could 
not be repaired in any of the Engliſh Weſt India iſlands. Many 
of the ſugars in the bilge and lower tier were waſhed out, and 
ſeveral of the caſks broke and in bad order. This was holden to 
be a total loſs, the voyage being entirely defeated. 

Policies are annulled by the leaſt ſhadow of fraud or undue con- 
cealment of facts; and both parties are equally bound to diſcloſe _ 


pon two 
, It wi 
wner 


red, and 
as ſugu, 


ys * circumſtances, within their knowledge: for if the inſurer, at the 
e me he underwrote, knew that the ſhip was ſafe arrived, the con- 
rerbon tract will be void. 

1 that tht 


A policy was held to be void, where goods were inſured as the Skin. 429. 


ha 
Hy "ram of an ally, when in fact they were the goods of an 

. my. 
* 2 ſhip was known to have ſailed from Famaica on the 24th of Roberts v. 
— * Fs and the agent told the inſurer ſhe failed the latter end — 
- 4 p Ls cember ; the policy was declared void. Guildhall, after Tr. 742. 


an inſurance upon goods, the inſured warranted the ſhip and Woolmee v. 
Fr to be neutral; it was expreſsly found by the jury, that they py 
"not neutral. The court, therefore, though the loſs happened 1419. x Bl. 


— and not by capture, declared that. the inſured could not Rep. 437+ 


ice of 
alſo toi 
ayy M 
land. 
— 


i 
| 
| 
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Fernandes v. Goods were inſured on board a ſhip, warranted Portuguſc, 
+a Th The goods were loſt-by a different peril, but in fact the ſhip was 


Hil. 4 G. 3. not Portugueſe. The policy was adjudged void ab zmtio. 

Da Coſta » One having an account that a ſhip, deſcribed like his, was 
—— taken, inſured her, without giving any notice to the inſurers of 
„0. what he had heard. The policy was decreed in equity to be de- 


+ livered up. | 
Seaman v. The agent for the plaintiff, two days before he effected the po- 
Founerew, licy, received a letter from Cowes, in which were theſe words; 


it. 1183. « On the 12th of this month I was in company with the Day 


« (the ſhip in queſtion), at twelve at night loſt ſight of her all at 
tc once; the captain ſpoke to me the day before that ſhe was 
« leaky, and the next day we had a hard gale.” The thip, how- 
ever, rode out the gale, and was captured by the Spaniards. The 
policy was held to be void, becauſe the letter was not communis 
: cated to the inſurer. 
Hodgſon v. A ſhip was inſured, © a? and from Genoa.” The ſhip loaded at 
Richardſon, 7 --horn, and was originally bound for Dublin; but loſing her con- 


— _ voy, the put into Genca in Auguſt, and lay there till the mn 
following. All theſe facts were known to the inſured, but not 
communicated to the inſurer. The policy was held to be void. 

| Ratcliffev. A ſhip being bound from the coaſt of Africa to the Britiſb. f 

— Indies, ſailed from St. Thomas's on the coaſt of Africa on the 2d of 

Goitdhall, October, a circumſtance with which the plaintiff was acquainted 

after Tr. by a letter received in February. The policy was not made til the 

n , 21ſt of March. The letter was not ſhewn, nor was any thing ſaid 

of her failing from Sr. Thomar's, but in the inſtructions © the ſhip 
« was ſaid to have been on the coaſt the 24 of October.“ The 
policy was held to be void. g 

Fillis v. The broker's inſtructions ſtated the fhip ready to ſail on the 2405 

Brutton, of December; the broker repreſented to the underwriter that the 

—_ ſhip was in port, when in fact ſhe had ſailed the 23d of December. 

after Hil, The policy was void. 


1782, Park, 182, 
But there are many matters as to which the inſured may be 


Carter v. 

8 innocently ſilent; 1ft, As to what the inſurer knows, however be 
. came by that knowledge; 2d, As to what he ought to know; 
x Bl Rep. 3d, As to what leſſens the riſk. An underwriter is bound to know 


593. S. C. particular perils, as to the ſtate of war or peace. If a privateer® 
inſured, the underwriter needs not be told her deſtination. —Al 
inſurance was made on Fort Marlborough in the EꝗI Indies 
twelve months againſt the attacks of an European enemy, for t | 
benefit of the governor. The defence ſet up was an undue "= 
cealment of circumſtances, particularly the weakneſs of the - 
and the probability of its being attacked by the French. 'The coun 
held that the policy was good. 88. * 

A ſhip was inſured « from London to Nantz, with liberty 2 1 
« at Offend.” The ſhip's clearances and papers were all made 7 
for Offend ; but ſhe was never intended to go thither. Ant | 
policy was made, war was declared againſt France. 2 
tences were ſet up; iſt, That there was a fraud in clearing ; 

| 6 


Plancht v. 
Fletcher, 


Dougl. 238. 
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2 the ſkip for Oftend, when ſhe never was deſigned for place. 2d, 


as That as hoſtilities were declared after the policy was ſigned, and 

before the ſhip ſailed, the defendant ought to have had notice. 
2 The court held that neither of the objections was valid; for as to 
of the firſt it was the common uſage; and of the ſecond the inſurer 
le- was bound to take notice. 

An underwriter refuſed to pay a loſs by capture, the ſhip being Mayne v. 

po- BN Pgueſe and condemned for having an Engli/h ſupercargo on R. | 
ds; hoard, becauſe the inſured had not diſcloſed that circumſtance. 22 Geo. Py 
Javy The court held, that the condemnation was unjuſt, and was not Park, 125. 
l at ſuch a circumſtance as the inſured was bound to diſcloſe. 
was A repreſentation is a ſtate of the caſe, not forming a part of the Park, 196. | 
OW written inſtrument or policy; and it is ſufficient if it be ſubſtan- | 
The WM tially performed. If there be a miſrepreſentation, it will avoid the | 
uni policy, as a fraud, but not as a part of the agreement. Even | 


written inſtructions, if they are not inſerted in the policy, are 
only to be conſidered as repreſentations; and in order to make 
them valid and binding as a warranty, it is neceſſary that they 


nuary WW make a part of the written inſtrument. But if a repreſentation be | 
t not lle in any material point, it will avoid the policy; becauſe the | 
1d, underwriter has computed the riſk upon circumſtances which did 
V Woot exiſt. 
2d of The following inſtruCtions were ſhewn to the firſt underwriter, Pawſon v. 
inted but not inſerted in the policy, « Three thouſand five hundred aa 
ill the “ pounds upon the ſhip Julius Ceſar, for Halifax, to touch at — 
g fad “ Pljn;uth, and any port in America : ſbe mounts twelve guns, and 
e ſhip . twenty men.“ Theſe inſtructions were not ſhewn to the preſent 

The elendant, but ſhe was repreſented generally as a ſhip of force, At | 

tie time of her capture, ſhe had on board 6 four-pounders, 4 | 

be 2410 tree-pounders, 3 one-pounders, 6 ſwivels, and 27 men and boys | 
hat the WW all, of which 16 only were men. The witneſs ſaid, he conſi- | 
\cember- ered her as being ſtronger with this force, than if ſhe had 12 


Muze guns, and 20 men; and that there were neither men nor 

uns on board at the time of the inſurance. The court held, that 

may be le inſtructions were only a repreſentation; and that they had | 
ever he Men lubſtantially performed. 


ne \ ſhip was infured at and from Port POrient to the Iles of Bie v. 

to knov ace and Bourbon, and to all or any ports or places where, and Fletcher, 

vateer 13 WWlutſoever, in the Eaſt Indies, China, Perfia, or elſewhere, beyond OR 

IN, —Al le Cape of Good Hope, from place to place, and during the ſhip's 

dies ſot N and trade, backwards and forwards, at all ports and places, | 
for te until her ſafe arrival back at her laſt port of diſcharge in | 

due con ce. A flip of paper, at the time the policy was underwritten, | 
nn & waſered to it, and ſhewn to the underwriters, on which was 


me the following repreſentation : © The ſhip has had a com- 
de repair, and is now a fine and good veſſel, three decks. 
ends to fail in September or October next. Is to go to Ma- 
1 the Iles of France, Pondicherry, China, the Iſtes of France, 
4 Orient. w The ſhip, in fact, did not fail till the 6th of 
enten, and did not reach Pondicherry till the month of July 
following. 


* 
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following. She continued there till Auguſt, when inſtead of pro. 
ceeding to China, ſhe ſailed for Bengal, where having paſſed the 
winter and undergone conſiderable repairs, ſhe returned to Ping. 
cherry, and after taking in a homeward-bound cargo at that place, 
proceeded in her voyage back to / Orient, but was taken by the 
Mentor privateer. The uſual time, in which the direct voyage is 
perſormed between Pondicherry and Bengal is fix or ſeven days; 
but this ſhip was fix weeks in going to, and two months in re. 
turning from Bengal, and lay off Madras, Maſulipatam, Vijgs 
patam, and Yanon, and took in goods at all thoſe places. Lord 
Mansfield told the jury, that if no fraud was intended, and that 
the variance between the intended voyage, as deſcribed in the {ip 
of paper, and the aCtual voyage as performed did not tend to in- 
creaſe the rilk, this ſlip of paper being only a repreſentation, the plain 


tiff was entitled to their verdict. gener 
If the miſrepreſentation be in a material point, it will avoid t fraud 
policy, cven though it happen by miſtake. the ut 


Macdowell Thus, in a policy on a ſhip from New Tork to Philadelphia, ue inſure 
v. Fraſer, broker repreſented to the inſurer that the hip was ſeen ſafe in th um to 


(al _ 7% Delaware on the 11th of December by a ſhip which arrived at Nw Thi 
a York; whereas in fact the ſhip was loſt on the gth of Decenir. WM come | 
i The policy was held to be void, although there was no ſulpico i life ot 
1 of fraud. tereſt « 
1 Shirley v. The ſame rule holds if the broker conceal any thing mata or not 
4 Wilkinſon, though the only ground for not mentioning it ſhould be h va of 
1 Dousl. 293. the fact concealed appeared immaterial to him. hon 
NY But the thing concealed mult be ſome fact, not a mere ſpeculatunil caſes, 
N Barber v. or expeFation of the inſured. Thus, where a broker inſuring ſeo var, | 
1 Fletcher, ral veſſels, ſpeaking of them all, ſaid, „ which veſſels are expe bare u. 
70 Dovgl-292- 4 to leave the coalt of Africa in November or December ;” the pol the cre; 
i was held good, although in fact the ſhip in queſtion had ſailed Quired c 
1 the month of May preceding. ended 
. Park, 208, Wherever there has been an allegation of falſchood, a con died; 2 
F ment of circumitances, or a miſrepreſentation, it is immate and this 
I whether it be the act of the perſon himſelf who is intereſted, / decree] 
5 his agent ; for in either caſe the contract is founded in deception - 
1 and the policy is conſequently void, 90 al, 
E This rule prevails, even though the act cannot be at all tra although 
1 to the owner of the property inſured. | Cecreed t 
4 Stewart v. A man having arrived at Greenock, knowing of the loſs of lit 
# 2 ſhip inſured, and meeting an intimate friend and acquaintae f oted, t 
i Houſe of the inſured, and a partner with him in ſome other tranſ 1 M9; 
1 Lords, Apr. communicated the intelligence of the loſs of the ſhip to him, "8: lvereg 
C 8, 1785. defired it might be concealed. The ſame day the perſon recent; there 
3 the account held a converſation with the plaintiff's clerk, w alter of 
4 notwithſtanding that, ſwore, that he had no information _ certai 
4 reſpecting the ſhip, nor did he get any hint from him, furt e cal 
A the ſaid perſon aſking the deponent, if he knew whether there oP Policy of 
I any inſurance made upon her, and if there was any account " . offumy) 
[ The ſame day the plaintiff deſired this clerk to write to gf” blen. 
. : . the cout 
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ſurance effected, which he did, without telling his maſter of this 


o 

the converſation. The Court of Seſſion in Scotland held the policy to 

ndi- de void; and the Houſe of Lords confirmed the decree. 

ace, The plaintiff's agent ſhipped goods for the plaintiff, and wrote Fitzherbert 
the to the plaintiff's agent in town to get an inſurance done. The 1 Mather, 
ge is letter was dated the 16th of September, and it contained this ſen- Rep. ko 
aus; tence, © I this day ſhipped on board the Jeep, which failed im- 

n Te « mediately, a cargo of oats, © c. This letter was not however 

Age ent till one o'clock on the 17th. The caſe ſtates, that about ſix 

Lord oclock in the evening of the 16th, Thomas (the agent) heard a 

4 that report that the ſhip was on ſhore z and at ſix o'clock in the morn- 

je {lp ing of the 17th he knew the ſhip was loſt. The policy was held 


yoid on account of the fraud in Thomas. 

The courts of juſtice in this country have not yet adopted any 
general rule with reſpect to the return of premium in caſes of 
fraud, In two or three inſtances in the court of Chancery, where 
the underwriters have been relieved from the payment of the ſums 
inſured, on account of fraud, the decree has directed the premi- 
um to be returned. 

Thus, in a caſe in the year 1690, the defendant and others had Wittingham 
come to the inſurance ofhce, and bought a policy for inſuring the“. omg 
life of one Hortvell (upon whoſe life they had no concern or in- Ch 20. 
tereſt depending) for a year; and the policy ran whether intereſted 2 Vern. 206. 
or not intereſted, at a premium of 5 J. per cent. They took this ö O. 
way of drawing in ſubſcribers: they agreed with one Marwood a 
known merchant upon the Exchange, and a leading man in ſuch 
caſes, to ſubſcribe firſt; but in caſe Horwell died within the 
year, Marauood was to loſe nothing, but on the contrary was to 
ſhare what ſhould be gained from the other ſubſcribers. Upon 
the credit of Marwood's ſubſcribing, ſeveral others (who had in- 
quired of Marwoed about Horwell, who was his neighbour) ſub- 
ſerded likewiſe, Horwell lived about four months, and then 
lied; and this bill was brought to be relieved againſt the policy: 
and this matter being all confeſſed by the anſwer, the court 
N the policy to be delivered up, and the premium to be | 
redatd. | 

90 alſo, in the caſe of Da Cofta v. Scandrett, Lord Macclesfield, Da Cofta v. 


peculatum 
ring len 
e expel 
the polic 
J ſailed! 


A concei 
mmaten 
eſted, 5 
decepius 


t all tr lthough he held the policy to be void, on the ground of fraud, 38 
lecreed the premium to be returned to the inſured. 770. 


It is true, that during the argument in the caſe next to be 
Ruoted, the counſel cited a caſe of Rucker v. Hollingbury, in which 
the Maſter of the Rolls had been of a different opinion from that 
livered in the two preceding caſes. But Lord Mansfeld ſaid, 
lat there muſt be ſome miſtake in reciting the caſe before the 
later of the Rolls; for the practice of the court of Chancery 


pn from , "as certainly agreeable to the two former caſes. 
further ie caſe, in which this obſervation was made, was an action on Wilſon v. 
r F Policy of inſurance on a ſhip, with a count of a general indebita- ag ky 
ame ſumyft for money had and received to the plaintiff's uſe; 1361. 
o get? g "d damages were laid at 98 J. The trial was had, under a decree 


tue court of Chancery, where the now defendant, the inſurer, 
being 
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being there complainant, had offered to pay back the premium, which 
was 10/, No money was, in the preſent caſe, paid into court; 
though the uſual courſe in theſe caſes is for the defendant, the 
inſurer, to bring the premium into court. The jury found a ver. 
dict for the plaintiff, for the ten pounds premium, on the count for 
money had and received to his uſe; although they were of opinion 
againſt the policy, upon the foot of fraud; and found againſt it, a 
being fraudulent. In fact, the firſt underwriter was only a decoy- 
duck, to induce other perſons to underwrite the policy: and it 
had been previouſly agreed between the inſured and him, that he 
ſhould not be bound by ſigning the policy; which this court conſ- 
dered as a fraud, and therefore that the jury had given a right 
verdict in finding the policy fraudulent. With the concurrenceof 
Lord Mangfield, (before whom this cauſe was tried,) and of the 
counſel on both ſides, it was agreed to bring this queſtion before 
the court, whether, upon a policy of inſurance being found fraud 
ulent, the premium ſhould be returned to the plaintiff (the in- 
ſured), or retained by the defendant (the inſurer) ? The caſe 
above mentioned were quoted by the counſel for the plaintiff; but 
they being all in Chancery, Lord Mansfield ſaid, he wanted to 
know whether there was any common law determination to the 
ſame effect. As it did not appear that there was, his Lordſtuy 
as plain what muſt be done in this caſe ; for he looked 
upon She er made by the complainant's bill in equity, to be the 
ſame thing as if the money had actually been brought into court i 
the preſent caſe. 

But although the common law has been ſo ſilent upon the ſub 
jekt, as not to lay down any general rule; and although, in all tl 
caſes ſtated, the premium was reſtored z yet, if the fraud is not. 
rious, palpable, and groſs in its nature, | 44 court may order, an 
has ordered, the underwriter to retain the premium. 

Thus, where an action was brought by the inſured to recoret 
1507., being the amount of the defendant's ſubſcription; tl 
ground of refuſal was, that the inſurance was fraudulent; and 
the plaintiff knew of the loſs of the ſhip, at the time of effect 
the policy. The counſel for the plaintiff were under the neceu 
of admitting that their client had made ſome fraudulent infuranc 
upon this very ſhip, ſubſequent to the one now in diſpute z but cn 
tended, that news of the loſs of the ſhip had not arrived, till at 
this particular one was effected. The evidence, however, v! 
ſtrong as eaſily to convince the jury, that the plaintiff had recen 
information of the loſs before the order for making the in{urand 
was given to the broker; and they found a verdict for the © 
fendant. | 144 

Lord Mansfield ſaid, The fraud was ſo groſs, that the premi 
ſhould not be recovered from the underwriter. 3 

It is proper, however, to obſerve, that it has been laid * 
clear law, that if the underwriter has been guilty of fraud, an 20 
lies againſt him, at the ſuit of the inſured, to recover the pre” 
Thus it was ſaid by Lord Mansfield, in the. caſe of Carter v. Ba 
« The policy would be void againſt the underwriter, if he cone” 
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u any thing; as, if he inſured a ſhip on her voyage, which he pri; | 
« yately knew to be arrived; and an action would lie to recover the 
« gremium.“ 

By itatute 1 Arn. ff. 2. c. 3. $4. it is enacted, That if any 
captain, maſter, mariner, or other officer, belonging to any ſhip, 
ſhall willingly caſt away, burn, or otherwiſe deſtroy the ſhip unto 
which he belongeth, or procure the ſame to be done, to the preju- 
dice of the owner or owners thereof, or of any merchant or mer- 
chants that ſhall load goods thereon, (or, by a ſubſequent ſtatute, 4 Geo. 1. 
to the prejudice of any perſon or perſons that ſhall underwrite any © 2* $ 3+ 
policy or policies of inſurance thereon,) ſhall ſuffer death as a 
felon, 

Every ſhip inſured muſt, at the time of the inſurance, be able Mills v. 
to perform the voyage, unleſs ſome external accident ſhould hap- Donn; 
pen; and if ſhe have a latent defect wholly unknown to the parties, Park, 221. 
that will vacate the contract, and the inſurers are diſcharged, 
This ariſes from a tacit and implied warranty, that the ſhip ſhall be 
in a condition to perform the voyage. I | 

But, though the infured ought to know whether ſhe was ſea- 
worthy or not at the time ſhe ſet out upon her voyage; yet, if it 
can be ſhewn that the decay to which the loſs is attributable did 
not commence till a period ſubſequent to the inſurance, the under- 
vriter will be liable, if ſhe ſhould be loſt a few days after her de- 
parture, | 

It was ſaid by Lord Mansfield, that « by an implied warranty Eden v. 
" crery ſhip inſured muſt be tight, ſtaunch, and ſtrong; but it is Bf. , 
* ſuſhcient if ſhe be ſo at the time of her ſailing. She may ceaſe 25 
* to be ſo in twenty-four hours after her departure, and yet the 
* underwriter will continue liable.“ | 

However, if a ſhip ſail upon a voyage, and in a day or two be- Mumy v. 
me leaky, and founder, or be obliged to return to port, without Vanden, 
any ſtorm, or viſible or adequate cauſe to produce ſuch an effect, Guildhall, 
be preſumption is, that ſhe was not ſeaworthy when ſhe failed ; after Mich. 
3 jury, upon the plaintiff's own caſe, may draw ſuch a con- 9 
uubon. þ "_ , 
As it is a condition or implied warranty in every policy of in- Shoolbred 
nance, that the ſhip is ſeaworthy, there need be no repreſentation 7: Nutt, 
f that; for if ſhe ſail without being ſo, the policy is void. Guilabutt, 
4 any inſufficiency in her former yoyage, will not vacate the — 
icy, 1782. 
Wheneyer an inſurance is made on a voyage expreſsly prohibit- Park, 232. 
by the common law, ſtatute, or maritime law of this country, 
e policy is void. 
The goods on board a ſhip were inſured ©« at and from London Johnſon v. 
to New York, warranted to depart with convoy from the chan- Sven, b 
nel for the voyage.“ She had proviſions. on board, which ſhe pt 
bd a licence to carfy to New York under a proviſo in the prohi- 
ory act of 16 G. 3. c. 5. But ene-half of the cargo, including the 
ds, wobich were the ſubjePt of this inſurance, was not licenſed. The 
umander in chief had iſſued a proclamation to allow the entry 

ceaſed goods; but he had no authority under the act of 

*. VW. Uu parliament 
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arliament to iſſue ſuch proclamation, or to permit the exportation 
of unlicenſed goods. The ſtatute prohibits all intercourſe with 


New York, and confiſcates all ſhips trading to that place, unleſz the | 
they have a licence. 'The court held the policy was void: it is er 
immaterial whether the underwriter did or did not know that the * 
voyage was illegal; for the court cannot ſubſtantiate a conttad ow 
in direct contradiction to law. "2 , ml 
Delmadav. If a ſhip, though neutral, be inſured on a voyage prohibited by — 
1 an embargo, ſuch an inſurance is void. nun 
R. Mich. policy 
25 Geo. 3. Park, 234. point 
Planchtvy, An inſurance upon a ſmuggling-voyage prohibited by the u. that t 
Fleicher, venue laws of this country would be void. Aliter, if mercy the in 
2 238. againft the revenue laws of a foreign ſtate; for no country pany er not 
Fletcher, attention to the revenue laws of another. ' | vere 1 
Lond. Sitüngs, Hil Vac. 1780. Park, 237. cerned 
rando 1 | rofit t 
— No 200 plant can be legally made on an enemy's property, 1 ha 
6 Jem Rep. 23. Priſtow v. Towers, Id. 3 5. allows 
Park, 244. All inſurances upon commodities, the importation or expert» inſure 
tion of which 1s prohibited by law, are void. And this rule pre how m 
vails, whether the inſurer did or did not know, that the ſubjet d _ ! 
the inſurance was a prohibited commodity. 2 
By ſtatute 4 0 5 W. & M. c. 15. 14, 15, 16. a penalty d 90, 0 

500 J. is inflicted on the inſurer, who ſhall by way of inſurance _ 
procure the importation of prohibited goods; and a like penaly 6 rd C 
on the inſured. . s N. 
By 8 9 V. 3. c. 36. F 1. the importation of any foreign al. al ter 

modes or Juſtrings, by way of inſurance or otherwiſe, without n __- 
paying the duties, is expreſsly prohibited. alu 

By 28 G. 3. c. 38 { 45- perſons making inſurances on wol ye 

Sc. are liable for the firſt offence to a fine of 50 J. and fix montly he d 

ſolitary impriſonment. The ſame penalty is impoſed on the i 16 * 

ſured, and the inſurance is void. 0s acty; 

In a policy, “ valued free from average,” and * intereſt orn 17 & 

„ intereſt,” it is manifeſt, that the performance of the „ 0 At is er 
adventure, in a reaſonable time and manner, and not the "ay 1 

exiſtence of the ſhip or cargo, is the object of the inſurance. US el th, 

Aﬀtievedov., It was declared from the Bench, in the reign of Queen Am 050 957 
N that ſuch inſurances were formerly bad; for it is ſaid in that ci v "ey 
'77* that in former times, if one had no intereſt, though the pou * 
ran, intereft or no intereſt, the inſurance was void; becauſe | 2473049 

ſurances were made for the benefit of trade, and not that per The” | 
unconcerned therein, or unintereſted in the ſubject- matter, ſhou 3 is ſt 

profit by them. ks 

Depaiba v. The idea thus ſtarted is very much confirmed by what fel! ir lt hath 
— the court in the caſe of Depaiba v. Ludlow : for the court ele is n 
Rep. 360, Obſerved, that inſurances upon intereſt or no [intereſt were rel, alth 
duced /ince the revolution. | "ed it 

But though this mode of inſuring thus gained a footing rely as 2 

land, yet when introduced, the courts of juſtice looked upon aid. 


contra 
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0n contracts with a jealous eye; and by their determinations ſhewed 
ith the ſtrong prejudices which they entertained againſt them. The 
lel courts of equity in particular manifeſted that their inclination 
ti would lead them as much as poſſible to ſuppreſs ſuch a ſpecies of 
the contract: nay, that they ſtill conſidered them as void. | 5 
rack The defendant had lent money on a bottomry bond, but had no Goddert v. 


atereſt in the ſhip or cargo; the money lent was 300 J., and he —_— | 
ah inſured 450 J. on the ſhip: the plaintiff's bill was to have the 7. 

policy delivered up; becauſe the defendant was not concerned in 

point of intereſt, as to the ſhip or cargo. Per curiam.— Take it 


e It- that the law is fettled, that if a man has no intereſt, and inſures, 
ercly the inſurance is void, though it be expreſſed in the policy, interefled 
| pays or not intere/ied. The reaſon the law goes upon is, that inſurances 


were made for the benefit of trade, and not that perſons uncon- 

cerned therein, and who were not intereſted in the ſhip, ſhould 

profit thereby; and avhere one would have the benefit of the inſurance, 
J. be muſt renounce all intereſt in the ſhip. And the reaſon why the law 
allows that a man, having ſome intereſt in the ſhip or cargo, may 
inſure more, or five times as much, is, that a merchant cannot tell 
bow much or how little his factor may have in readineſs to lade on 
board his ſhip. Per cur,—Decree the policy to be delivered up to 
be cancell: d. 

do, on a policy of inſurance on goods, by agreement valued at Le Pypre 
600/., the inſured not to be obliged to prove any intereſt ; the 5 0 
Lord Chancellour ordered the defendant to diſcover what goods 
be put on board; for although the defendant offered to renounce 
all tereſt to the inſurers, yet it mult be referred to the Maſter 
to examine the value of the goods ſaved, and to deduct it out of 
the value or ſum of 600 /., at which the goods were valued by the 
igrrement. 

The difference between policies upon intereſt, and ſuch as are Goſs v. 
not, was, that in policies upon intereſt, the inſured recovered for the OR 
lols actually ſuſtained, whether it were total or partial: but upon a NY 
wager policy, he could never recover but for a total loſs. 

It is enacted by ſtat. 19 Geo. 2. c. 37. that inſurances made on 
ſtips or goods, intereſt or no intereſt, or, without further proof of 
ntere/t than the policy, or by way of gaming or wagering, or without 


0. benefit of ſalvage to the inſurer, ſhall be void. By $ 2. there is an 

chat ca exception for inſurances on private ſhips of war, fitted out ſolely 

he pok to cruiſe 2zainſt his Majeſty's enemies; and alfo by 5 3. on any 

"1 merchandizes or effects, from any ports or places in Europe or 

at perl 1 ca, belonging to the crowns of Spain or Portugal. 

ter, ſh his ſtatute hath been frequently holden not to extend to in- Thelluffon 
Ie v. Fleicner, 


purances of foreign property, and on foreign ſhips. Dovgl. 301+ 


lt hath been alſo frequently holden upon this act, that a valued Lew's v, 
policy | . : e ſome in- Rucker, 
is not a wager policy, for the inſured mult prove ſome in- "Re 
felt, although he need not prove the value of this intereſt. If 5167. 
weed it could be made appear, that a valued policy were uſed Grant v. 


Mrely as a cover to a wager, in order to evade the ſtatute, it would erg 
void. x 22 Geo. 3. B. R. Park, 267, Da Coſta v. Firth, 4 Burr. 1966. 


Uu 2 Upon 


/ 
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L-Cras Upon a joint capture by the army and navy, the officers 1nd the 


5 8 crew of the ſhips have, before condemnation, an inſurable intereſt alter 
22 Geo. 3. by virtue of the prize act, which uſually paſſes at the commence. plain 
Paik, 269. ment of a war. 72 his i1 
Kent v. All inſurances, made by perſons having no intereſt in the event Lives 
7 5 2 about which they inſure, or without reference to any property on differ 
* board, are merely wagers, and are void. Thus, where the de- verdi. 
fendant, in conſideration of 204. paid by the plaintiff, undertook fenday 
that the ſhip ſhoul. ſave her paſſage to China that ſeaſon, or that thoug! 
he would pay 1000/. within one month after her arrival in the Ac 
river Thames ; the contract was holden to be void, although the for me 
plaintiff had ſome goods on board. the de 
Lowrey v. Wherever the court can ſee upon the face of the policy, that it for th, 
Bourdieu, is merely a contract for gaming, where indemnity is not the objec apreed 
* in view, they are bound to declare ſuch policy void. As, where was th 
by the policy it appeared, that the plaintiffs had lent 26,000. on on the 
bond to a captain of an Eaſt Indiaman, to which amount the ſhip chant ' 
and cargo were inſured, and that in caſe of loſs no other proof of the fre 
intereſt was to be required than the exhibition of the bond; the 200. | 
court held, that the contract was void. the def 
As to re- aſſurances, it is declared by ſtat. 19 G. 2. c. 37. hole! 
that it ſhall not be law ful to make re- aſſurance, unleſs the inſurer It was | 
be inſolvent, become a bankrupt, or die; in any of which cales, WF in Lana 
ſuch inſurer, his executors, adminiſtrators, or aſſigns, may male WW might þ 
re-aſſurance to the amount before by him inſured, expreſling in the WF him : a, 
policy, that it is a re-affurance, defenda 
Andtet v. A re- aſſurance was made by the defendant on a French velle, Lord 
F _— firſt inſured by a French underwriter at Marſeillet, who was living, WF bs not 
3 and, at the time of ſubſcribing the ſecond policy, was ſolvent. 8 there be 
The court were unanimouſly of opinion, that this re- aſſurance wa WW lite the 
void; and that every re-aſſurance in this country, either by Britib N vere ag 

1 ſubjects or foreigners, on Britiſh or foreign ſhips, is void by de other, 
. ſtatute, unleſs the firft afſurer be inſolvent, become a bankrupt, o, dr lecond i: 
* Newby v. In the year 1763, it was ruled by Lord Mansfield, Chief Jultic Wi contract 
bl Reed, Sit- and agreed to be the courſe of practice, that upon a double 1. 
4 London, Turance, though the inſured is not entitled to two ſatisfaQtions; WWW which, i; 
# Eaſt. Vacat. yet, upon the firſt action he may recover the whole ſum inſure) tion, the 
4 | 8 2 and may leave the defendant therein, to recover a rateable ſati- | Ithor 
A Rep. ar6, faction from the other inſurers. | _ WET 
4 Rogers v. Thus alſo, it was determined in a ſubſequent caſe at Guillhal Narious p 
5 _ It was an action on a policy of inſurance on a ſhip from Nigg cach 
4 n . foundland to Dominica, and from thence to the port of diſcharge * freigh 
4 17 Geo. 3. the Vet Indies. It was a valued policy on the ſhip and freight; kontra 
4 ei and on the goods as intereſt ſhould appear. The ſhip ſailed fron A deri. 
1 Saint John's the 17th of December 1775, and the plaintiff declart Ut nece(] 
4 as for a total loſs. The defendant underwrote for 200l., ee of 
| paid into court 124/. This ſum was paid on a ſuppoſition, u! 4 oyag 
1 the underwriters on à former policy ſhould bear a ſhare of ü a 
loſs. The plaintiff had originally inſured at Liverpool on à 10) BR * he rex 
from Newfoundland to Barbadees and the Leeward Nandi, with — ir, 

pity, 


exception of American captures ; but the plaintiff afterwatd5 - 
6 


Merchant and Werchandize. 661 
2 WH the purpoſe of ſecuring himſelf againſt captures, and having 
& altered the courſe of his voyage, made the preſent inſurance. The 


. plaintiff now inſiſted he was entitled to receive the full amount of 

his inſurance againſt the defendant, and not to any part from the 
nt Liverpool underwriters, becauſe the voyage now inſured was 
on different from that inſured at Liverpool. There was, however, a 


de- verdict for the plaintiff for his full demand, 4vith liberty for the de- 

ook fendant 1 bring an action againſt the Liverpool underwriters, if he 

that thought fit. 

the Clogs in the Eafter term following, an action was brought Davis v. 

the for money had and received to the uſe of the plaintiff, who was — | 
the deſendant in the laſt cauſe, in order to recover a contribution pag. Vac. 

at i for the loſs which the plaintiff had been obliged to pay. It was 17 Geo- 3. 


djeCt agreed by both parties to admit, that on the London policy (which ho. 


here was the ſubject of the former action) 2200 J. were inſured ; that 
|. on on the two Liverpool policies 1700 J. were inſured : that the mer- 
ſhip chant was intereſted to the amount of 500/. on the ſhip ; 200/. on 
vol of the freight; and 1400 J. on the cargo. That the plaintiff had paid 
; the WW 200/. loſs, and 47 /. for the coſts. The queſtion was, Whether 


the defendant was liable to contribute any thing, and what? The 


1. (4. WY vole intereſt was 2200/. and the whole inſurance was 3900 /. 
nſuret lt was inſiſted by the counſel for the defendant, that the inſurance 
caſes, in Lenden was an illegal re- aſſurance; and therefore the plaintiff 
7 make WY might have made a good defence in an action brought againſt 
zin the bm: and if ſo, he could not now recover over againſt the 
defendant, : 
, veſſel, Lord Mansfield. The queſtion ſeems to be, whether the inſured 
ring, bas not two ſecurities for the loſs that has happened? If fo, can 
ſolvent. were be a doubt that he may bring his action againſt either? It is 
nee wi Wh like the caſe of two ſecurities; where, if all the money be reco- 
7 Briti0 Wi vered againſt one of them, he may recover a proportion from the 


| by the other. Then this would bring it to the queſtion, whether the 

t, or d. becond inſurance is void as a re-aſſurance * But a re- aſſurance is a 

f Juſtice, A contract made by the iniurer to ſecure himſelf ; and this is only a 

zuble in.“ 1n/orance.— There was another ground taken in the cauſe, 

ſactions ; ich is not material to be mentioned here: but upon this direc- 

inſured, don, the plaintiff had a verdict. 

ble (at tough ea man, by making a double inſurance, ſhall not be Godin v. 
ulowed to recover a double ſatisfaction for the ſame loſs; yet Lond. Afar, 

Guilbal g "ious perſons may inſure various intereſts on the ſame thing, 183 

om Nw” cach to the whole value (as the maſter for wages, the owner 1 Bl. Rep. 

(charge u freight, one perſon for goods, another for bottomry) ; and ſuch *93* S. C. 


4 freight ſe coiiract does not fall within the idea of a double inſurance. 

Ailed front A deviation is underſtood to mean a voluntary departure, with- Park, 294- 
F deche t <c<llity or any reaſonable, cauſe, from the regular or uſual 

ool., le of the ſpecifick voyage inſured, Whenever this happens, 


tion, hege 15 determined; and the inſurers are diſcharged from 

are of 09”) "©: ponlibility, 

a vor rcaſon of this is, becauſe the ſhip goes upon a different 

4, with ge from that againſt which the infurex undertook to in- 

ads, {of "Mute, | - Th 
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„ CEDRIC NES 
a OT. * — 
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En DIETS Pe ERC I III 


Nor is it material whether the loſs be or be not an actual con. 


ſequence of the deviation; for the inſurers are in no cafe anſwer, nk 
able for a ſubſequent loſs, in whatever place it happen, or ts nods 
whatever cauſe it may be attributed, Neither does it make any en 
difference whether the inſured was or was not conſenting to the Verf 
deviation. or dit 

For v. Black, A (hip was inſured from Dartmouth to Liverpool ; ſhe put into Lord 
Exeter All. Loo, a place ſbe mu/? of neceſſity paſs by; and although no accident olic 
- i x ag befel her in going into or coming out of Loo (for ſhe was loſt after eil 
Park, 295+ ſhe got out to ſca) it was held to be a deviation. freigh 
Townſon A ſhip being inſured from Dunkirk to Leghorn, comes to Das Hint! 
5 Pan a for a Mediterranean pals , and it was held to be a deviation. the ſhi 
Mansfield, ibid. in ſuc] 
Jbid. by If the maſter of a veſſel put into a port not uſual, or ſtay an accord 
Lee, C. J. unuſual time, it is a deviation. nonſuit 
Elliot v. The inſured ordered their broker to inſure on a particular Whe 
gags R veſſel from Carron to Hull, with liberty to call as uſual. Theſe i. where 
ſtructions were entered in the broker's books, and the inſurer continu 
ſubſcribed a policy on the goods, ** at and from the loading there- If a 
« of, on board the ſaid ſhip at Carron wharf, and to continue a Geviatio 

t endure until the ſaid ſhip (being a/lowed a liberty to call at Leith) Wh 
e 


« ſhall arrive at Hal.“ It being uſual for theſe veſſels to call a | 
Borrowfloneſs, Leith, and Meoriſon's Haven, this veſſel ſtopt at the rect cc 


latter; and received no damage in going into or coming out of it. out of it 


The courts in Scatland held it was no deviation; but their judgment If a fl 

was reverſed in the Houſe of Lords. do the b 
Feat ſon v. If ſeveral places are named in the policy, the ſhip muſt go to Wi obliged | 
N thoſe places in the order in which they are named, unleſs ſome A der 
Rep. 531. Uſage, or ſome ſpecial facts be proved, to vary the general rule. fee 
Clafon v. If the deviation be but for a ſingle night, or for an hour, its of the cc 
— ct | | protetio 
Sictings at In 
Guildhall, Hil. 14174. ; _ 
Cock v. A ſhip was bound from Cork to Jamaica, under convoy. Beny Galley in 
23 1 of force, ſhe, with two other veſſels, took advantage of the nipht, e d-part 


Bremen, 
they were 
Dutch ani 
Where th 
dmiral. 

ad the 

riyateer, 
t was rul 
o be acco 
N fact Ou 
703, ther 
En. And 


Lord Cam- and cruiſed in hopes of meeting with a prize; it was held a de⸗ 
den. viation. | | 
Jolly v. But, if a merchant ſhip carry letters of marque, ſhe may chace u 
reef enemy, though the may not cruiſe, without being deemed guil 
Guilohatl Of a deviation. 
after Ealt, 1781. 
Moſs v. If the inſured, without the knowledge of the underwriters, tat 
22 out a letter of marque, (but without a certificate, which by tit 
Rep. 379. Prize act of the 33 Ges. 3. c. 66. 5 15. is abſolutely neceſlary r 
| its validity,) for the purpoſe of inducing the ſeamen to enter, an 
without any intention of cruiſing, this does not ſo efſentially v 


the riſk, as to avoid the policy. 


Murdock In an action on a policy of inſurance on freight of the la On an i 
ee Bethiah at and from Bourdea.x to Virginia, warranted — ich cony 
Guildhall, ſhip and property; the declaration alleged, that the ſhip: was * at $þ 
after Tr. American ſhip, and the property of American ſubjects. Dun. 


179 5. have heel 
, I 


plaintiff proved the ſhip to be American, and it was to be 
| contenden 
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he contended, that the warranty extended to the goods on board as 
er · well as to the ſhip; but upon the evidence it appeared, that the 
to goods, whether American or not, were to be carried in the ſhip 
any from Bourdeaux to Saint Domingo, and that ſhe was only to call at 
the Norfolk in Virginia for orders; ſo that it was unneceſſary to decide 

or diſcuſs the queſtion upon the conſtruction of the warranty, 
into Lord Kenyon being of opinion, that the underwriters upon this 
lent policy had a right to expect, that the goods upon which the 
fter freight was payable were conſigned to Virginia; and that if the 

freight was payable for the carriage of them from Bourdeaux to 
Jover Saint Domingo, the underwriters were not liable for the loſs, though 


the ſhip was to call at Norfolk for orders, the freight payable being 
in ſuch. caſe different from the freight infured. The plaintiff was 


uu accordingly nonſuited, and no application was made to ſet the 
nonſuit aſide. ; 

cular Wherever the deviation is occaſioned by abſolute neceſſity z as, Elton v. 

ſe 11» where the crew forced the captain to deviate, the underwriter B.usden, 
iſuret continues liable. | 4 380. 2264. 
there If a ſhip is decayed, and goes to the neareſt port to refit, it is no Motteux v. 
e and deviation. London | 
ith) Aſſurance Company, I Atk. 545» 


Wherever a ſhip, in order to eſcape a ſtorm, goes out of the Harington 
direct courſe; or when, in the due courſe of the voyage, the is driven 3 
out of it by ſtreſs of weather; this is no deviation. Quidhall, after ering 788. 

[f a ſtorm drive a ſhip out of the courſe of her voyage, and ſhe Delarey v. 
do the beſt ſhe can to get to her port of deftination, ſhe is not — 
oblized to return to the point from which ſhe was driven. 133 

A deviation may alſo be juſtified, if done to avoid an enemy, or 
t) feex for convoy; becauſe it is in truth no deviation to go out 
of the courſe of a voyage, in order to ayoid danger, or to obtain a 
protection againſt it. 

in an action upon a policy, which was to inſure the William Bond v. 


Being Galley in a voyage from Bremen to the port of London, warranted — 
* F 0 . p 2 Salk. 44$ 
e night, e part with convoy, the caſe was this: the Galley ſet ſail from 
14 a nen, under convoy of a Dutch man of war to the Elbe, where 


they were joined by two other Dutch men of war, and ſeveral 

Dutch and Engliſh merchant ſhips, whence they ſailed to the Texel, 

d guilt Flere they found a ſquadron of Engliſh men of war and an 

amal. Aſter a ſtay of nine weeks, they ſet out from the Texel, 

ad the Galley was ſeparated in a ſtorm, and taken by a French 

mvateer, taken again by a Dutch privateer, and paid 80 J. ſalvage. 

vas ruled by Lord Chief Juſtice Holt, that the voyage ought 

o be according to uſage, and that their going to the Elbe, though 

n fact out of the way, was no deviation; for till after the year 

193, there was no convoy for ſhips directly from Bremen to Lows 

k. And the plaintiff had a verdict. 75 

On an inſurance from Londen to Gibraltar, warranted to depart Gordon v. 
ith convoy, it appeared, there was a convoy appointed for that _— 
ae at Spitbead, and the ſhip Ranger having tried for convoy in pordjeu, 
bi Downs, proceeded to Spithead, and was taken in her way 2 8U 1265. 
Uu4 thither, 
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thither. The inſurers inſiſted, that this being the time of; if er 
French war, the ſhip ſhould not have ventured through the chan. 
nel, but have waited in the Downs for an occafional convoy: and 
many merchants and office-keepers were examined to that purpoſe, 
But Lord Chief Juſtice Lee held, that the ſhip was to be con. 


ſidered as under the defendant's inſurance to à place of gener] If 
rendezvous, according to the interpretation of the words warrant! occur 
to depart with convey. And if the parties meant to vary the in. muſt 
ſurance from what is commonly underſtood, they ſhould haye par. ſhorte 
ticularized her departure with convoy from the Downs, The charg 
juries were compoſed of merchants; and in both caſes they found ſubjeẽ 
for the plaintiffs upon the ſtrength of this direction. fort of 
In the caſe of Bond againſt Nutz, the point of deviation for the WW tion o 
purpoſe of procuring convoy alſo came under the conſideration of But 
the court. Upon that occaſion, Lord Mansfield and the whole fatal t. 
court held, that if a ſhip go to the uſual place of rendezvous, for WF but ne 
the ſake of joining convoy there ready, though ſuch place be ou inſure: 
of the direct courſe of the voyage, it is no deviation. Thus, 
And in a more modern caſe, the only queſtion was, whether and fro 
there was a deviation or not. Lord Mansfeld there directed the in (alt, 
jury to find for the plaintiffs, if they believed that the captan r 5ri/s/; 
fairly and bond fide acted according to the beſt of his judgment: before 
that he had no other view or motive but to come the ſafeſt yu Lalo 
home, and to meet with convoy; for that it was no deviation v ention 
go out of the way to avoid danger. underw 
In our law books it is ſometimes ſaid, that a deviation may x In th. 
juſtified by the uſage and cuſtom of the trade. But that is 00 where t 
quite correct; for if by the uſage of any particular trade, it nent te 
cuſtomary to ſtop at certain places, lying out of the direct court dividin 
from A. to B., it is not a deviation to ſtop there; becauſe it 1548 vere hel 
art of the voyage. There is no deception upon the inſurer; The d 
becauſe he is bound to take notice of the uſages of trade; they ay "cogniz 
notorious to all the world; and when the uſage has declared iy An fe, 
lawful in a ſpecifick voyage to go to any place, though out of was from 
immediate track, it is as much a part of the contract of infurana vas, tha 
between the parties, as if it had been particularly mention enz voy; 
But in order to juſtify the captain of a ſhip in quitting the fig, Lad, « {| 
and direct line from the port of loading to that of delivery, af“ not car 
muſt be a preciſe, clear, and eſtabliſhed uſage upon the ſubje If, how 
not depending merely upon one or two looſe and vague s inten, 
ſtances. | U upon | 
Where a ſhip was inſured from Liverpool to Jamaica, and be made 0 
put into the e Man; it appeared that there were ſome infant be inſure 
of the Liverpool {hips putting in there, but it was not the ſeneough th. 
common, eſtabliſhed, and direct uſage of the voyage and maro voyag 


it was therefore held a deviation, and the underwriters were Mt ot K 
charged from any loſs that happened ſubſequent to the dem 

Wherever a ſhip does that which is for the general benelt | 
all parties concerned, the act is as much within the intentions 


ſpirit of the policy, and, conſequently, as much protected by it 
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ir expreſſed in terms. And therefore in all caſes, in order to 


nne whether = diverßon from che direch -courſe of the 

nd yoyage is ſuch a deviation as in law vacates the policy, it will be 

e. proper to attend to the motives, end, and conſequences of the act, 

ONe 25 the true criterion of judgment, 8 

nal If any of the circumſtances above ſtated do really and ben fide Lavabre v. 
nted oecur, ſo as to render a deviation abſolutely neceſſary, the ſhip Wollte 


nuſt purſue ſuch vojage of neceſſity in the direct courſe, and in be 


ſhorteſt time poſlible, otherwiſe the underwriters will be diſ- 
charged. Becauſe a voyage ſuperadded by neceſſity, ought to be 
und ſubject to the ſame qualifications, and entitled only to the ſame 
ſort of latitude as the original voyage, it having become, by opera- 
de tion of law, a part, as it were, of that original voyage. SI 
on of But though an actual deviation from the voyage inſured is thus 
hole fatal to the contract of inſurance yet a deviation merely intended, 
s, for but never carried into effect, is conſidered as no deviation, and the 
e ou WI infurer continues liable. This has been frequently ſo decided. 
Thus, in the caſe of an inſurance from Carolina to Liſbon, and at Foſter v. 


and from thence to Briſtol; it appeared, that the captain had taken Wilmer, - 
0 in ſalt, which he —— e Falmouth, 1870 he went too 
pn %; but the ſhip was taken in the direct road to both, and 
ment: before ſhe came to the point, where ſhe would have turned off to 
e Falmouth. It was held, that the inſurer was liable; for it is but an L. Ch. Jul. 
tion 88 entian to deviate, and that was held not ſufficient to diſcharge the Lees 


underwriter. 

In the caſe of Carter v. the Royal Exchange Aſſurance Company, 2 Stra. 1249. 
where the inſurance was from Honduras to London, and a conſian- 
ment to Am/?erdam ; a loſs happened before ſhe came to the 


dividing point between the two voyages, for which the inſurers 
vere held liable to pay. 


inſurer The doctrine laid down in theſe caſes has ſince been frequently 
they a rcognized in ſubſequent decifions, and particularly by Lord Dougl. 346. 
. Mansfield in the caſe of Thellufſon v. Ferguſſon. The inſurance 


was from Guadaloupe to Havre, and one of the grounds of defence 
was, that the ſhip never ſailed from Guadaloupe to Havre, but 


entiono en 2 voyage from Guadaloupe to Breſt, Lord Mangſield, in anſwer, 
ze e id, © the voyage to Bret was, at moſt, but an intended deviation, 
ery, wen dot carried into effect. LE ad 

e ſubſe lf, however, it can be made appear by evidence, that it never 
vague ng” > intended, nor came within the contemplation of the parties, to 


ſal upon the voyage inſured ; if all the ſhip's papers and documents 

e made out for a different place from that deſcribed in the policy, 

be inſurer is diſcharged” from all degree of reſponſibility, even 

Waugh the Joſs ſhould happen beſore the dividing point of the 

ub voyages. This diſtinction was very properly taken by the 

at ot King's Bench, in a very modern caſe : and by that diſ- 

action they admitted the general doctrine, with reſpect to the 

3 to deviate, in its fulleſt extent. "L | 

he thip Melly, being inſurred at and from Maryland to Woolerigge 


, and a 
me irn 
the lere 
and tre 
g were © 
deviaty 


ention a 
ed by : | Duugl. 46. 
Pon. this the inſured brought this action againſt the defendant, 


one 


ai, was taken in Coeſapeak Bay, in the way to Europe, . Pede. 
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one of the underwriters on the policy. The trial came en 3 


Guildhall before Lord Mansfield, when a verdict was found fo 
the defendant. A new trial being moved for, the material fad 


recove 


royage 
to hav 


of the caſe appeared to be as follows: The ſhip was cleared fron An 
Maryland to Falmouth, and a bond given that all the enunieratd failed | 
goods ſhould be landed in Britain, and all the other goods in the before 
Britiſh dominions. An affidavit of the owner ſtated that the clearan 
veſſel was bound for Falmouth, The bills of lading were, « T; vy to 
« Falmouth and a market :” and there was no evidence whaters Wi dividia 
that ſhe was deſtined for Cadiz. The place where ſhe was taken, of the 1 
was in the courſe from Maryland both to Cadiz and Falmous, dhe pol 
before the dividing point. Many circumſtances led to a ſuſpicion WW defgn 
that ſhe was, in truth, neither deſigned for Falmouth nor Cas hat in 
but for the port of Boon, to ſupply the American army; but there in the {| 
was not ſufficient direct evidence of that fact. At the trial, Lord WW «livery 
Mansfield told the jury, that if they thought the voyage intendel WW deviatio 
was to Cadiz, they mult find for the plaintiff. If, on the con- Wiſticle c: 
trary, they ſhould think there was no deſign of going to Cat, I bere, th 
they muſt find for the defendant. It alſo appeared in evidence, Illo clea 
that the premium to inſure a voyage from Marylund to Falmaid), From 
and from thence to Cadiz, would have greatly exceeded what was WiW*"tion t 
paid in this caſe, Upon the motion for a new trial being argued, te cor 
the counſel for the plaintiff cited the two caſes above ſtated fron Wiſ&evation 
Strange's Reports. Thus! 
Lord Mansfield. — The policy on the face of it, is from Mam len of 
to Cadiz, and therefore purports to be a direct voyage to Cap fron 
All contracts of inſurance muſt be founded in truth, and te -pp<n, 
policies framed accordingly. When the infured intends a dem charge 
tion from the direct voyage, it is always provided for, anl'ltained 
the indemnification adapted to it. There never was a man oo the int 
ſooliſh as to intend a deviation from the voyage defcribed, whet dubjec] 
the inſurance is made, becauſe that would be paying without aWucltion e 
indemnification. Deviations from the voyage inſured ariſe ue cafe. 
after-rhoughts, after-intereſt, after-temptation ; and the party, de in caſe, 
actually deviates from the voyage deſcribed, means to give up li ule the 
policy. But a deviation merely intended, but never carried 00773 1! it. 
effect, is as no deviation. In all the caſes of that ſort, the fem A warr 
nus a quo, and ad quem, were certain and the ſame. Here, vue, tha 
the voyage ever intended for Cadiz ? There is not ſuſhcient © 1 is per 
dence of the defign to go to Boon, for the court to go up ws 
But ſome of the papers ſay to Falmouth and a market : ſome E wit! 
Falmouth only. None mention Cadiz, nor was there any pen F ſhew 
in the ſhip, who ever heard of any intention to go to that fe or 
A market is not ſynonymous to Cadiz ; that expreſſion might = , brea 
meant Naples, Leghorn, or England. No man upon the inſtrut 2 
tions would have thought of getting the policy filled up to 04 ry alſo 
In ſhort, that was never the voyage intended, and, conſequeni], 10 uted; 
not what the underwriters meant to inſure. 726 7 
In a later caſe the ſame doctrine was holden, viz: that if 2 
fore the A cont 


be.inſured from a day certain from A. to B., and, be 4. 
fail on a diſferent voyage from that inſured, the aſſured hes 
1 Oo 5 


3 i - 


+ N. 
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recover ; even though the ſhip afterwards fall into the courſe of the 

royage inſured, and be loſt after the day on which the policy was 

0 to have attached. ; | 

An inſurance was at and from Grenada to Liverpool, the ſhip Kewley v. 
mr failed from Grenada bound for Liverpool, but with a deſign formed — 
the before the commencement of the voyage, as appeared by the Rep. 343» 
1» BY clearances, and was admitted on all ſides, to touch at Corke, in her 

TH way to Liverpool, but was totally loſt, before ſhe arrived at the 

dividiag point. The court of C. P. held, that where the termini 


667 


Fe: of the intended voyage were really the ſame as thoſe deſcribed in 
be policy, it was to be conſidered as the fame voyage, and a 
> Wi dign to deviate, not effected, would not vitiate the policy, 
That in Mooldridge v. Boydell, it appeared, there was no intention 


there in the ſhip to go to Cadiz, which was mentioned as her port of 
Lon «clivery, at all; and in Way v. Modighani, there was an actual 
edel «viation, by the (hip going to fiſh on the banks of Newfoundland : 
theſe caſes therefore were wholly different from the preſent, for 
here, the ſhip was really bound to Liverpool, though there were 
alſo clearances for Corke. 

From the propoſition juſt eſtabliſhed, namely, that a mere in- 
tention to deviate will not vacate the policy, it follows as an imme- 
fate conſequence, that whatever damage is ſuſtained before actual 
deviation, will fall upon the underwriters. 

Thus it was held by Lord Chief Juſtice Halt, who ſaid, that if a Green v. 


dence, 
mouth, 
at WH 
rpued, 


d from 


farglond policy of inſurance be made to begin from the departure of the Y9%"8» 
 Cadin Wi from England until, &c., and after the departure a damage * 

ind the n ⸗ppen, Sc., and then the ſhip deviate; though the policy is 2 Salk. 444. 
a dem- Piſcharged from the time of the deviation, yet, for the damages * C. 

xr, in tained before the deviation, the inſurers ihall make ſatisfaction 

man b the inſured. 

1, whet Subject to the rules already advanced, deviation or not is a Dougl. 753. 
hout u eſtion of fact, to be decided according to the circumſtances of 

ile fron: calc. 

rty, who In caſes of deviation, the premium is not to be returned; be- 

ve up la uſe the riſk being commenced, the underwriter is entitled to 

ried int"! it. 

he tem + warranty, in a policy of inſurance, is a condition or a contin- 1 Term 
lere, wc, that a certain thing ſhall be done, or happen; and unleſs N. 345. 
dient ena" performed, there is no valid contract. It is immaterial for 

go upol hat end the warranty is inſerted in the contract; but being in- 

. ſome ned, it becomes a binding condition upon the inſured, and he 

ny perla uit hew a literal compliance with it. | 

* pon Neither is it any matter whether the loſs happen in conſequence IA. 

night bat ine breach of warranty or not; for the very meaning of inſert- 


e inſtru 
\ to Cad 


ja warranty is to preclude all inquiry about its materiality. 
[18 alſo immaterial to what cauſe the non-compliance is to be Cowp. 607. 


ned 3 for although it might be owing to wiſe and prudential 
= he policy is avoided. 
this ſtrict and literal compliance with the terms of a war- 14. 708. 


1 conüiſts the difference between a warranty and repreſent- 


at if fh 
e the in) 
ed can 

rech. In 


— 
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Comp. 708. In order to make written inſtructions binding as a warranty 
they muſt appear on the face of, and make a part of, the policy. ; 

Dougl. 12. ven though a written paper be wrapt up in the policy, and ſhewn 

votes. to the underwriters at the time of ſubſcribing; or even #ouph iti 
wafered to the policy, it is not a warranty but a repreſentation, 


me 

hus, when evidence was offered to prove that a paper incloſe T 

wy always deemed a part of the policy, Lord Mangfeld refuſed the { 
to near it. bar , 


Bean v. A warranty written in the margin of the policy is conſidered to WY the e. 
1 be equally binding, and liable to the ſame ſtrict conſtruction, as if be in 


10. 


detained there by an embargo, beyond the day. But if e © orders 


cargo was not complete, it would not be a commencemen 9 
the voyage. : 


| written in the body of the policy. If 
| Kenyonv, Words written tranſverſely on the policy were held to be: and it 
[ | n * Warranty. | reſpor 
A De Hahn Where it was ſaid in the margin that the ſhip ſailed from Liu 40 
4 Iren pool with 50 hands and upwards, the court held this was a war _ 
W Rep. 343- tanty; and as ſhe in fact ſailed from Liverpool with only 46, , 
H though ſhe had upwards of 50 hands from Beaumaris, which is ** 8 
7 within fix hours fail from Liverpool, the underwriters were d. * 
i charged. | | e 
1 Hore v. If a man warrant to fail on a particular day, and be guilty af and W; 
1 er x. a breach of that warranty, the underwriter is no longer anſwerable: c 
it . 78d. and this rule holds, though the ſhip be delayed for the bet and "og 
i wiſeſt reaſons, or even though ſhe be detained by force. Thu, WW. 5 
ih where a ſhip was infured at and from Jamaica, warranted to {al ny by 
J on or before the 26th of Fuly ; and it appeared that the ſhip vu 5%, >: 
1 ready, and would have failed on the 25th, if /be hod nat been d . 
i rained by the order and command of Sir Baſil Keith, governer 9 0 
I. Jamaica, and detained beyond the day; the infurer was diſcharged. . Altho 
1 Vezian v. If the warranty be to ſail after a ſpecifick day, and the ſhip la N L 
In; _—_ before, the policy is equally avoided as in the former caſe. FOOroy t. 
9 k ler, J. after Eaſt. 1779. ; a But al 
3 ' - Upon a warranty to fail on or before a particular day, if ti Which th 
El ſhip failed before the day from her port of loading, with all # It hath 
ot cargo aud clearantes on beard, to the uſual place of rendezyous N br 
* another part of the iſland, merely for the ſake of joining com loſt, 
| it is a compliance with the warranty, though ſhe be after prey 
| Bond v. A hip being inſured at and from Jamaica to London, warrare n it is 
bl. — 601. to ſail on or before the 1ſt of Agi, was completely laden fot wa 
Wh a voyage to Englund, at St. Ann's in Jamaica, and failed from thead en x 
WM on the 26th of J, for Bluzfieldr, in order to join the com ** nc 
there; but was detained by an embargo till the 6th of 4 ours ; 
be court held that the ſailing ſtom St. Ann's was the commen By ir tl 
ment of. the voyage. For when a ſhip leaves her port of * hy of con 
e having a full and complete cargo on board, and having no 0 ocmme 
vie, Fa the. ſafeſt mode of ſailing to her port of delivery, "en latitu 
voyage.,muſt .bg..faid to commence from her departure 0m 7 F 2 y 


port. 2 "OLE ty © 
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ty The ſame doctrine was advanced, even. though it was a con- Thelluſſon 
* dition inſerted in one of the ſhip's clearances; that he. ſhould paſs F Seu 
wn by the place (at which ſhe was detained by the governor beyond . 
it be the day named in the warranty) tog take the orders of govern- | 
ment. | n N 
oled Thus alſo, where an embargo: was actually publiſhed, before Farle v. 
uſed the ſhip ſailed, and the captain, immediately after croſſing the Hane at 
har, returned to make a proteſt, and knowingly ſent his ſhip into nr 
d to the embargo z yet as he ſwore, that he believed the embargo would 1780. 
a; if WY be immediately taken off, the underwriter was held liable. I 
[f the inſured warrant that the veſſel ſhall depart with convoy, 
de: nnd it do not; the policy is defeated, and the underwriter is not 
reſponſible. PRE 

A convoy means a naval force, under the command of that 
perſon whom government may happen to appoint. - ?. 

Therefore, where a ſhip put herſelf under the direction of a Hibbert 
man of war till the ſhould join the convoy, which had left the + Figou, 
uſual place of rendezvous before ſhe arrived there; it was held ,; OW 
not to be a departure with convoy, although ſhe, in fact, joined, Park, 3 

: Nu. Whe- 


and was loſt in a ſtorm, 


jlty er : ther ſailing 
erable: orders from the commander in chief to the particular ſhips are neceſſary to conſtitute a convoy? 


But a convoy appointed by the admiral, commanding in chief 


1 vpon a ſtation abroad, is a convoy appointed by | tg pr ra 

** A failing with convoy from the uſual place of rendezvous, as Lethulier's 

1 J lead for the port of London, is a departure with convoy, within = —.— 

le de meaning of ſuch a warranty. v. Morley, 2 Str. 1265. S. P. 

dargel Although the words uſed generally are “ to depart with con- 2 Salk. 443» 

ſhip f * yoy,” or © to ſail with convoy,” yet they extend to fail with pe obey | 

; convoy throughout the voyage. 3 Lev. 320. Lilly v. Ewer, Dougl, 7t- 
But an unforeſeen ſeparation from convoy is an accident to 

7 i e bich the underwriter is liable. 

+ off i hach been ſo determined where a ſhip was ſeparated from her 


ovoy by ſtorm, and by ſtorm prevented from rejoining it, and 


ezvous 

8 loft, And even where the ſhip has by tempeſtuous weather ViRtoria r, 

terrier prevented from joining the convoy, at leaſt, ſo as to receive Cleve, 

ut if orders of the commander of the ſhips of war, if ſhe do ev COON 
ng in her power to effect it, it ſhall be deemed a failing with 


ext d 
den omoy. 


hut it is otherwiſe, if the not joining be owing to the negligence 


, wa N | 

1-1 for 12 of the captain. As, where repeated ſignals ſor ſailing Taylor v. 
rom ten been made the night before, and continued next day from 7 Sue, 
the cond '1; notwithſtanding which the ſhip inſured did not fail till 72 
of Au o hours after. Hil, Vac, 4 Geo. 3. Park, 449. 


commer 
of load 
g 00 
very, © 
e {rom 


but if the courſe upon a particular voyage has been to have 2 De Oy v. 


1 23; another ; or, 
y of convoy, protecting the trade from one port to another; ot, 1 
9 0 18 


- 


— appoint a convoy to eſcort the trade of a-place to tings, after 
* itude, and no farther; and there be no convoy un that Mich. 1793. 
191; a veſſel, taking advantage of ſuch a co, has complied” EGriet 
"the warranty to ſail with convoy for the voyage. . N. 551, 
It 
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If a man warrant the property to be neutral, and it is not, the 
policy is void 46 initio. 


670 


one policy. 


Woolmery, In an inſurance upon goods, the inſured warranted the ſhip 
Muilman, and goods to be neutral; it was expreſsly found by the jury tht 
3 19. 1 El. they were not neutral. The court therefore, though the loſs hap- 
Rep. 427- pened by ſtorms, and not by capture, declared that the contrad 
was void, | 

Eden v. If the ſhip and property are neutral at the time when the nit 
33 commences, this 1s a ſufficient compliance with a warranty of ney. 
Tyſon 44 trality. The inſurer takes upon himſelf the riſk of war and 
Gurney, peace; for if the property be neutral at the time of failing, and 
3 „, 2 war break out the next day, the inſurer is liable. 

Bernardi The ſentence of a foreign court of Admiralty is not concluſg, 
n to ſhew that a ſhip was not neutral, unleſs it appear that the con- 

"> 57+ demnation went on that ground. dere 
Barzillay But if it appear evident that the ſentence proceeded upon the lappe: 
3 K. . ground of the property not being neutral, that is concluſive e 8e 
22 Geo. 3, dence againſt the inſured, that he has not complied with his v. 
Park, 359- ranty, and the underwriter is diſcharged. ? 3 ol 
Saloucciv.. And even where no ſpecial ground of condemnation is ſtated 2 * 
8 but the ſhip is condemned as good and lawful prize, the cout . . 
24 Geo. 3. here muſt conſider it as concluſive evidence that the property v. i ” 
Park, 361. not neutral. : at ja 
Mayne v. But if the ground of deciſion appear to be a foreign ordinane 6 1 er 
0 manifeſtly unjuſt, and contrary to the laws of nations, and the «A qu 
8 * inſured has only infringed ſuch a partial law, that ſhall not be * 
Park, 363. deemed a breach of his warranty, ſo as to diſcharge the inſurer. Tabs 
Seloueci v. If the ſhip be condemned as prize, and the grounds of . a 
88 ſentence appear manifeſtly to contradict ſuch a concluſion, » * a 
23 Geo. 3. court here will not diſcharge the inſurers, by declaring that l ranty of 
Park, 364. inſured has forfeited his neutrality. : 44 . | 
Simond v. A clauſe was inſerted that 8 J. per cent. of the premium ſhouk * 177 
3 be returned, if the ſhip ſailed from any of the Vet India im br it: 

ss. with convoy for the voyage, and arrives. The court held, t. Jortion 
the arrival of the ſhip, whether with or without convoy, eng., py 

the party to a return of the premium ſtipulated. > | 0 

Cowp. 668, If the riſk is not run, whether the cauſe of its not being rut uſe wa, 

* attributable to the fault, will, or pleaſure of the inſured, the mal licy i 
mium is to be returned. N ; S ay . 

5 When a policy is void as a wager policy, and the ſoip has arm bon ho 

Bourdieu, ſafe, the court will not allow the inſured to recover back wy eration 0 

* *5?- mium; though it might perhaps be otherwiſe where the l ence 6 

Fletcher, has not arrived. there h: 

3 Term Rep. 266. : | * ned. . 

Where the riſk has once commenced, there ſhall be no . ©" it 

tionment or return of premium afterwards. a mat 

But if there are two diſtinct points of time, or, in effect, 2 

voyages either in the contemplation of the parties, or by __ Ic 8m 

of trade, and only one of the two voyages was made, the pr WDben © pl 

um ſhall be returned on the other, though both are con = oe 


Merchant and QWerchandize. 671 


the Thus, in an inſurance. “ at and from London to Halifax, war- Stevenſon 
« ranted to depart with convoy from Portſmouth,” when the ſhip “ — 

n arrived at Portſmouth, the convoy was gone; the premium for the Fong 

ry woyage from Portſmouth to Halifax was returned. 1 Bl. Rep. 318. S. C. 

hay A ſhip was inſured for twelve months, at 9 J. per cent., warrant- Tyrie v. 


rat ed free from American captures. The ſhip was taken within two ws, 
months by the Americans. There ſhall be no return of premium, : 


ul becauſe the contract was entire; the premium was a groſs ſum 
nes. BY fipulated and paid for twelve months, | 
** So alſo, it was held, where a ſhip, inſured for twelve months, Loraine v. 


was loſt at the end of two; though the whole premium of 18 /, Thomlin- 

, and . h fon, Dougl. 
was acknowledged to be received at the rate of 15 C. per month; 564. 

for that is only a mode of computing the groſs ſum. 


ule Where the premium 1s entire in a policy on the voyage, where 
dogs” there is no contingency at any period, out or home, upon the 

a happening or not happening of which, the riſk is to end, nor an 
ON - 


ulage eſtabliſhed upon ſuch voyage; though there be ſeveral diſtinct 

ports, at which the ſhip is to ſtop, yet the voyage is one, and no 

part of the premium ſhall be recoverable. It was fo held in a Bermon v. 
caſe, where a ſhip was inſured “ at and from Heonfleur to the bats 
« coaſt of Angela, during her ſtay, and trade there, at and from 75" 
« thence to her port or ports of diſcharge in St. Domingo, and 

« at and from St. Domingo back to Honfleur ;” and the policy was 

at an end by her deviation, before ſhe arrived at S?. Domingo ; and, 


conſequently, for the latter part of the voyage inſured, the inſurer 
tan no riſk. 


| {tated 


e coun 
ty v 


| not be It was alſo held where a ſhip was inſured © at and from Ja- Long v. 
* e, warranted to fail on or before the firſt of Auguſl, to re- Allen» 


* turn eight per cent. if ſhe ſailed with convoy ;” and the did not 
ſal till September; that there ſhould be no return upon the war- Park, 390- 
anty of the time of ſailing z for the court cannot make a diſtinc= _ 

don between the riſk at and the riſk from : though it will be other- 

Ile, if the jury find an expreſs uſage upon the ſubject of return 
i premium. Indeed, it ſeems that there never has been an ap- Park, 392. 
portionment unleſs there be ſomething like an uſage found to direct 
e judgment of the court. 

n an action upon a policy of inſurance it appeared, that a Kill v. 
lapſe was inſerted, that in caſe of any loſs or diſpute about the Holliſter, 
policy, it ſhould be referred to arbitration: and the plaintiff . 
ferred in his declaration, that there had been no reference. 
pon the trial at Guildhall, the point was reſeryed for the conſi- 
ration of the court, whether this action would lie before a re- 
rence had been made; and it was held by the whole court, that 
Were had been a reference depending, or made and deter- 
ard, it might have been a bar; but the agreement of the par- 
cannot oult this court; and as no reference has been, nor any 
*pending, the action is well brought, and the plaintiff muſt 
de judgment. | 
l the plaintiff in his declaration allege, that a total loſs has Gardiner v. 
14 and lay the damages as for a total loſs, it ſhall be no Sid“, 

® Ws recoyery, though he can only prove a partial loſs; for i Dl. 
in Rep. 193. 
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Page v. 
Rogers, 
Sittings at 
Guildhal!, 
Hil. Vac. 


1785. 


Ruſſell V. 
Boheme, 
2 Strange, 
1125. 


Smith v. 
Laſcelles, 
2 Term 
Rep. 187. 


5 Merchant and Merthandtze. 


in an action for damages merely, a man may always recover 4% ] 
but never more than the ſum he has laid in his declaration. 4 boa 
contrary doctrine was once attempted to be maintained; but wa leak 
unanimouſly over-ruled. | The 

An aCtion was brought on a policy of inſurance, in which the wer 
declaration ſtated, that the plaintiff was poſſeſſed of one-third of give 
the ſhip on which the inſurance was made. It was proved that larly 
the plaintiff had purchafed the whole ſhip at one period; and u L. 
there was no evidence to ſhew that he had ſince parted with an for t 


ſhare of it, the counſel for the defendant inſiſted, that the plain- this « 
tiff had not proved his declaration, which alleged him to have but ſays, 
one-third. Lord Mansfield over-ruled the objection, ſaying, that thi 
was primd facie ſufficient evidence; for omne majus continet in | 
minus. 

By 19 G. 2. c. 37. $6. it is declared, “ That in all actions or 
« ſuits brought or commenced by the affured, upon any policy of 
« affurance, the plaintiff in ſuch action or ſuit, or his attorney or 
« agent, ſhall, within fifteen days after he or they ſhould be 


cient r 
« required ſo to do in writing by the defendant, or his attorney did ha 
« or agent, declare what ſum or ſums he had aſſured, or cauſed 
« to be aſſured in the whole, and what ſums he had borrowed it 
« re/pondentia or bottomry, for the voyage in queſtion in ſuch ſut 
« or action.“ | It is 
And by g 7. it is enacted, © That it ſhall and may be lawful in . be m 
« any perſon or perſons, body or bodies corporate, ſued in ary : on th 
« action or actions of debt, covenant, or any other action of ; event 
ce actions, on any policy or policies of inſurance, #9 bring into court 2 whoſ 
t ony ſum or ſums of money; and that if any ſuch plaintiff or pa. made 
« tiffs refuſe to accept ſuch ſum or ſums of money fo brought into : and c 
« court as aforeſaid, with coſts to be taxed, in full diſcharge d V mean 
« ſuch action or actions, and afterwards proceed to trial in ſud x 2 
politio 


« action or actions; and the jury do not aſſeſs 3 to ſuch 
ic plaintiff or plaintiffs, exceeding the ſum or ſums of money ds inter; 
« brought into court, ſuch plaintiff or plaintiffs, in cvery ſuch really We 
« caſe and cafes, ſhall pay to ſuch defendant or defendants, . all 1, 
« every ſuch action or actions, coſts to be taxed ; any law, ag "ics o. 
et tom, or uſage to the contrary notwithſtanding.” | out inſ; 


A man having purchaſed goods beyond ſea, in order to pro tereſted 
his property in the cargo, in an action upon a policy of inſuran | ſuch po 
produced a bi/! of parcels of one Gardiner at Peterſburgh, with | Where t 
receipt to it, and proved his hand, The defendant —_ th rents, 
this was no evidence againſt the inſurers; but the Juſt inſurer 
allowed it. - the inſu 

If a merchant abroad, who is intereſted in goods and ti t has be 
freight of a cargo, mortgage them to his creditor here fort 8 at 
payment of money at a certain day, and by a letter inclofing 7 er of t. 
bills of lading, direck an inſurance, he has an inſurable intel of Jom. 
although the mortgage was become abſolute before the _ 42 Ry 
recting the inſurance was received, and an action lies again F hn the 
agent for not inſuring agrceably to the inſtructions contain "ay the 
ſuch letter. | ob. IV. 


Merchant and Werchandize. 

In an action on a policy of inſurance, for inſuring goods on 
board the ſhip A., the plaintiff declares, that the ſhip ſprung a 
leak, and ſunk in the river, whereby the goods were ſpoiled. 
The evidence was, that many of the goods were ſpoiled, but ſome 
the were ſaved; and the queſtion was, Whether the plaintiff might 


d of give in evidence the expence of ſalvage, that not being particu- 
that Jarly laid as a breach of the policy in the declaration :? 

dy Lord Hardwicke, C. J.—I think he may give it in evidence; 
any for the inſurance is againſt all accidents. The accident laid in 
lain- this declaration is, that the ſhip ſunk in the river; it goes on and 
e but fays, that by reaſon thereof the goads were ſpoiled, that is the 
t this only ſpecial damage laid: yet it is but the common caſe of a de- 


in { daration that lays ſpecial damage, where the plaintiff may give 

evidence of any damage that is within his cauſe of action as laid. 
ns or And though it was objected, that ſuch a breach of the policy 
icy d ſhould be laid, as the inſurer may have notice to defend it; it is ſo 
ey r in this caſe, for the plaintiff hath laid the accident, which is ſuffi- 


ld be BY cient notice, becauſe it muſt neceſſarily follow, that ſome damage 

torney WY did happen. 

cauled | | 

wed u 2. Of Inſurances upon Lives. 

* It is enacted by 14 G. 3. c. 48. f 1. © That no inſurance ſhall 

ful ir de made by any perſon or perſons, bodies politick or corporate, 

in ul © the life or lives of any perſon or perſons, or on any other 

von d event or events whatſoever, wherein the perſon or perſons, for 
«* whoſe uſe, benefit, or on whoſe account, ſuch policies ſhall be 


r plain made, ſhall have no intereſt, or by way of gaming or wagering ; 
ke nos and every inſurance made, contrary to the true intent and 
— meaning thereof, ſhall be null and void to all intents and 


purpoſes.“ And in order more effectually to guard againſt any 
mpoſition or fraud, and to be the better able to aſcertain, what 
the intereſt of the perſon, entitled to the benefit of the inſurance, 
really wos, it was further enacted, by the ſame ſtatute, * that it 
* ſhall not be lawful to make any policy or policies on the life or 
* lives of any perſon or perſons, or other event or events, with- 
out inſerting in ſuch policy or policies, the perſon's name in- 
' tereſted therein, or for whoſe uſe, benefit, or on whoſe account, 
ſuch policy was ſo made or underwritten. And that in all caſes 
* where the inſured has an intereſt in ſuch life or lives, event or 
' events, no greater ſum ſhall be recovered, or received from the 
' inſurer or inſurers, than the amount or value of the intereſt of 
' the inſured in ſuch life or lives, or other event or events.” 

Ic has been holden, that a perſon holding a note given for mo- 
e won at play, has not an inſurable intereſt in the life of the 
uker of the note. An action was brought on a policy on the 
def James Rugſell from the 1ſt of June 1784 to the iſt of June 
135. Ruſſell was warranted in good health, and by a memoran- 
um at the foot of the policy it was declared, that it was intended 

cover the ſum of 5000 /. due from Ruſſel to the plaintiff, for 
Yew IV, X x : which 
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which he had given his note payable in one year ſrom the 14th ” A 
May 1784. Two objeQions were made on the part of the de- of: t 


fendant : 1ſt, That part of the conſideration for the note was mo. the 3e 
ney won at play; 2d, That Ryfe/l, at the time he gave the note, inſure 
was an infant. — Buller, J. nonſuited the plaintiff upon the ground WI 
of part of the conſideration being for a gaming tranſaction, and that s ſuf 
therefore there was a want of intereſt in the plaintiff, But as to never 
the other objection on account of infancy, he ſaid, the intereſt muf If t 
be contingent, for Rſſell might or might not avoid his note; and he Wi cular i 
doubted much whether till fo avoided, the note muſt not be taken WF judgme 


againſt a third perſon to be the note of an adult, for the maker of Wi of heal 
the note only could take the objection. 


Anderſon In an action on a policy of inſurance on the life of Lord Naw 4 t 

ee a haven from iſt December 1792 to 1ft December 1793, the on) of "Y 

Guild all, queſtion made by the defendant was as to the plaintiff's intereſt, Wer 
in Tr. 1795. which it was contended was not {nfhcient to take the caſe out d 
the above ſtatute. It appeared in evidence, that Lord Newhawn 
was indebted to the plaintiff and a Mr. Mitetell in a large ſum 0 

money, part of which debt had been aſſigned by them to anothe The | 

perſon : the remainder, being more than the ſum inſured, was le, by 

upon a ſettlement of accounts between the plaintiff and Mitch, Iponſible 

agreed by them to remain to the account of Mitchell only. -L rign en; 

Kenyon was of opinion, that this debt was a ſufficient intereſt; er this 

that a creditor had certainly an intereſt in the life of his debtor; s by f 

the means by which he is to be ſatisfied may materially depen i Ncant of 

upon it; and at all events the death muſt in every caſe leſſen de But th 

ſecurity. Verdict for the plaintitf. * ul can 

Roetuck . A policy made, in order to decide upon the ſex of a pattieui dem fro: 

Hammer- perſon, was held to fall within the prohibition of the ſtaturſ who | 

—— ape Again, a policy having been made, on the event of there being u dich hac 

Mollifon v. open trade between Great Britain and the province of Manlus "BS 

re on or before the 6th J 1778, Lord Mansfield ſaid, that it „ 2 

Guildhall, clear the plaintiff could not recover. 1it, Is this an intereſt as I 1 | 

Mich. Vac. in the aft ? It was made to prevent gambling policies. Every mal OS } F 

1788. in the kingdom has an intereſt in the events of war and pea 0 fl = 

, . 1 A lpul, 

but, I doubt, whether that be an intereſt within the act. 3 

2diy, The policy is void, by not having che name inſerted acorn. bs 

ing to the ſecond ſection of the ſtatute. "Trig N 

Pak, 433. In a life inſurance, the inſurer undertakes to anſwer for luph the 

thoſe accidents, to which the life of man is expoſed, except ſeen dz 5 

cide, or the hands of juſtice. | Theſe Ys 

The death muſt happen within the time limited in the polic ther 5 

otherwiſe the inſurers are diſcharged. And therefore, it 2 ir ” 

receive a mortal wound during the exiſtence of the polich, das = 

does not in fact die till after, the inſurers are not liable. 0 % 47 

Patterſon But, if a man, whoſe life is inſured, goes to ſea, and the * 110 

v. Black, in which he ſailed is never heard of afterwards, the quel ies ; 

Sittings at „the 


Guuahal, Whether he did or did not die within the term inſured, 839 


„Hr Hil, for the jury to aſcertain from the circumſtances. 
1780. 


Aol 
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A policy was made for one year from the day of the date there- 
L of; the policy was dated 3d September 1697. The perſon died on 


des 
mo. 
ote, 


oe is ſuſhicient that he be in a reaſonable good ſtate of health; for it 


never can mean, that he is free from the ſeeds of diſorder. 


the zd September 1698, about one o'clock in the morning; and the 
inſurer was held liable. 


as 0 


muſt If the perſon, whoſe life was inſured, laboured under a parti- 
1d he cular infirmity, if it be proved by medical men, that, in their 
taken judgment, it did not at all contribute to his death, the warranty 


rer of of health has been fully complied with, and the inſurer is liable. 


If the perſon, whoſe life was inſured, ſhould commit ſuicide, 
Nr. er be put to death by the hands of juſtice, the next day after the 


* tik commenced, there would be no return of premium. 
tere, i 


out dl 
oha 
ſum 0 
mother 
„ Was, 
[ttchell, 
Lon 
tereſt; 
debtor; 
depend 
ſſen ihe 


3. Of Inſurance againſt Fire. 


The London Aſſurance Company inſert a clauſe in their propo- 
ſals, by which they declare, that they do not hold themſelves re- 
ſponſible for any damage by fire, occaſioned by an invaſion, fo- 
eign enemy, or any military or uſurped power whatſoever, Un- 
ler this proviſo, it was holden, that they were not exempted from 
ols by fire, occaſioned by a mob at Norwich, which aroſe on ac- 
bunt of the high price of proviſions, 

But the Sun-fire Office, in additiqn to theſe words, inſert, © ci. 
vll cmmotions,” which words, it was determined, protected 


articuuſbem from any reſponſibility for the loſſes occaſioned by the riot- 
ſtatur rs, who roſe in Londen in 1780, to compel the repeal of a ſtatute, 

being u "ich had paſſed in favour of the Roman Catholicks. 

[arylath 


In a policy of aflurance againſt loſs by fire from half a year to 


at it wil . 

wn lt a year, the aſſured agreed to pay the premium half-yearly «as 
i eng as the aſſurers ſhould agree to accept the ſame, within jif- 
72 teen days after the expiration of the former half-year ;” and it was 


lo ſtipulated, that no inſurance ſhould take place till the pre- 
um was actually paid. A loſs happened within fifteen days 
fer the end of one half-year, but before the premium for the 
at was paid. It was holden, that the inſurers were not liable, 
Pug! the inſured tendered the premium before the end of the 
een days, but after the loſs. 

heſe policies of inſurance are not, in their nature, aſſignable, 
"ey are only contracts to make good the loſs, which the con- 
ang party himſelf ſhall ſuſtain ; nor can the intereſt in them 
tasferred from one perſon to another without the conſent of 


c. » 
d accont 


CT for * 
xcept i 


he poli 
ö if a0 
zolicy z 


Where there is a warranty that the perſon is in good health, it e 
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2 Wilſ. 363. 
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Tarleton v. 
Staniforth, 
5 Tem 

Rep. 695. 


* che b * (). There is a caſe in which, by the propoſals, theſe (a) Secs, 
je quel FX * allowed to be transferred, and that is, when any per- 2 OE. 
1, is 390. es, the policy and intereſt therein ſhall continue to the heir, Delaney v, 
5 "or, or adminiſtrator, reſpectively, to whom the property in- Stoddart, 
1 belong; provided, before any new. payment be made, * ” 
Aro Xx 2 3 
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Lynch v. ſuch heir, executor, or adminiſtrator, do procure his or her ripht hs 
yy 5 be indorſed on the policy at the ſaid office, or the premium be « 4 
3Br. Sad. Paid in the name of the ſaid heir, executor, or adminiſtrator. « fer 
lers Com- But in all other caſes there can be no aſſignment ; and the party « th 
"nit claiming an indemnity mult have an interelt in the thing inſured "A 
2 Atk. 554, at the time of the loſs.) 1 dit 
N & all 

. «© hay 

(K) Of Bottomry [and Reſpondentia]. « ca 

4 in t 

2 Black. [THE contract of bottomry is in the nature of a mortgage ofa Wi « 4:4 
Com. 457. ſhip, when the owner of it borrows money to enable him to Wl afor 
carry on the voyage, and pledges the keel or b27tom of the ſhip, a Wi n 

Latch 252. ſecurity for the repayment: and it is underſtood, that if the ſhi the 
be loſt, the lender alſo loſes his whole money; but if it return for t 

fafety, then he ſhall receive back his principal, and alſo the pre- bear 

mium or intereſt ſtipulated to be paid, however it may exceed the * merc 

uſual or legal rate or interett. When the {hip and tackle ar This 

brought home, they are hable, as well as the perſon of the bor which, \ 

2 Blackt. Tower, for the money lent. But when the loan is not made up elf, 2. 
Com. 458. the veſſel, but upon the goods and merchandizes laden there other ar. 
which, from their nature, muſt be ſold or exchanged in the cou leans m. 

of the voyage, then the borrower only 1s perfonally bound to Meept in 

ſwer the contract; who therefore in this caſe is ſaid to take Mibition. 

money at reſpondentia. In this conſiſts the difference between ie into by a 

temry and re/ſpondentia: that the one is a loan upon the ſhip, Mem, fo 

other upon the goods: In the former, the ſhip and tackle are laben any f. 

as well as the perſon of the borrower; in the latter, for the ebgned 

part, recourſe muſt be had to the perſon only of the borroven@ud voi. 

2 Vain, Another obſervation is, that in a loan upon bottomry, the le Lis ae 
Com. p. 4. runs no riſk though the goods ſhould be loſt; and upon reſponſe; f. 
tia, the lender mult be paid his principal and intereſt, though m thei 
ſhip periſh, provided the goods are ſafe. But in all other relp<0ilt- purpe 
the contract of bottomry and that of re/pondentia are upon luntry fr 
iame ſooting; the rules and decifions applicable to one, are en com, 
cable to both; and therefore, in the courſe of our inquities, JIN 

ſhall be treated as one and the ſame thing, it being ſufficiem . dis 
have once marked the diſtinction between them. reign ſhi 
2 Block. Theſe terms are alſo applied to another ſpecies of conte court o 
Com. 453 which does not exactly fall within the defeription of con enter! 
namely, to a contract for the repayment of money, not upon" dai upot 
r Sidirfin, ſhip and goods only, but upon the mere hazard of the voſapy Mdant, wh; 
27. ſelf: as, if a man lend 1000/7. to a merchant to be employed u pped by t 
beneficial trade, with a condition to be repaid with extract % homey 
intereſt, in cafe a ſpecifick voyage named in the condition (hal F ſhip has 
Malloy, ſafely performed: which agreement is ſometimes called /* s in Bey 
lid. 2. c 11. nanticum or uſura maritim. But as this ſpecies of be bond wa 
88. 4 4 5 1228 &s eſpecial} e bond : 
opened a door to gaming and uſurious contracts, elf 1 (nk 
long voyages, the legiſlature, at the time it ſuppreſſed in a © emedi 

upon wagering policies, introduced a clauſe, by which it v "<Uence, 


pon 
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ht ated, © That all ſums of money lent on bottomry, or at re/þon- 19 Geo. 2. 


be « dentia upon any ſhip or ſhips belonging to his Majeſty's ſub- 
or, « jects, bound to or from the Eaſt Indies, ſhould be lent only on 
5 « the ſhip, or on the merchandize or effects, laden or to be laden 
red on board of ſuch ſhip, and ſhould be ſo expreſſed in the con- 
« dition of the ſaid bond; and the benefit of ſalvage ſhould be 
« allowed to the lender, his agents or aſſigns, who alone ſhould 
« have a right to make aſſurance on the money ſo lent; and in 
« caſc it ſhould appear that the value of his ſhare in the ſhip, or 
« in the merchandizes or effects laden on board of ſuch ſhip, 
of 4 « did not amount to the full ſum or ſums he had borrowed as 
m © aforeſaid, ſuch borrower ſhould be reſponſible to the lender for 
1 © {o much of the money borrowed, as he had not laid out on 
e ſhin WY + the ſhip or merchandizes laden thereon, with lawful intereſt 


unn © for the ſame, in the proportion the money not laid out ſhould 
e pte bear to the whole money lent, notwithſtanding the ſhip and 
cd de merchandizes ſhould be totally loſt.” 

le m This ſtatute has entirely put an end to that ſpecies of contract 


e be. which was laſt mentioned, namely, a loan upon the mere voyage 


e upon itſelf, as far, at leaſt, as relates to India voyages; but as none 
deren ocker are mentioned, and as expreſſio unius ęſt excluſio alterius, theſe 


> Cour 
1 to 20 
take Wu 


loans may be made in all other caſes, as at the common law, ex- 
ept in the following inſtance, which is another ſtatute pro- 
ubition, It is declared, that all contracts made or entered 


een Maio by any of his Majeſty's ſubjects, or any perſons in truſt for 
hip, Wem, for or upon the loan of any monies by way of bottomry 
re laben any ſhip or ſhips in the ſervice of foreigners, and bound or 
the web gned to trade in the EH I:dies or parts aforeſaid ſhall be null 
orrovie! nd void. 

he leroy | 1115 act it ſhould ſeem does not mean to prevent the King's 
reſponded) ects from lending money on bottomry on foreign ſhips trading 
z0ugh en their own country to their ſettlements in the Zaft Indies. 
reſpel de purpoſe of the ſtatute was only to prevent the people of this 
upon \ovuntry from trading to the Britiſh ſettlements in India under fo- 
are i commilſions, and to encourage the lawful trade thereto. It 
iries, Wr became a queſtion in the Common Pleas, Whether an Ame- 
Ancien We" ſhip ſince the declaration of American independency was a 


gn lip within the ſtatute 7 G. 1. c. 21. $ 2.2 It came before 
+ Court on a motion to diſcharge the defendant out of cuſtody 
pon entering a common appearance. The defendant was holden 
Vail upon a r:/pondentia bond, which was executed by the de- 
want, who was an American, to ſecure the payment of a cargo 
pped by the plaintiff on board an American ſhip in the Eaft In- 
h homeward-bound from Calcutta to Rhode Iſland in America. 
I ſhip had ſailed from England, and landed a cargo of European 
ods in Bengal, previouſly to her taking in the cargo on which 
5 ond was given. The court were much inclined to think that 
* bond was void, the caſe being within the miſchief intended 
e *emedied by the act: but as the queſtion was of conſiderable 
uequence, they thought jt not proper to be diſcuſſed on this 
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ſummary application; but they ordered the defendant to be di. Bu 
charged on the ground that where it appeared from the affidari the 
to hold to bail, that there was a probability of the contract being the 
void, on which the action was founded, it would be wrong t to tl 
detain the defendant in priſon ; more particularly as the plaintif # 
would by that means have an opportunity of tampering with the in ce 
defendant in priſon, and of eſcaping from the penalties of the ox n 
act, and of preventing the caſe from being brought before the Wi en 
court. ] VOYay 


Where A. lends B. 100/. to freight a ſhip abroad, and it i his be 
agreed, that, if the ſhip comes home ſafe, A. ſhall have 1504. and i 
that if ſhe do not, that he ſhall loſe the 100 J., this is not uſur, Wi t* d 
but good by the cuſtom of merchants, becauſe of the great peri Keeps 
at ſea, and both principal and intereſt run the ſame hazard d conte: 
being loſt, But if the principal be ſecured, and the intereſt on) Af 
depend on an hazard, if it be more than is lawful, it is uſury. | botton 

Again, in debt upon an obligation, conditioned to pay fo much ſhe w. 
money, if ſuch a ſhip returned within fix months from Offend in the E 
Flanders to London, which was more by the third part than ner 
legal intereſt of money; and if ſhe did not return, then the obig 013g: 


tion to be void: the defendant pleaded, that there was a corrupt obligee 
agreement betwixt himſelf and the plaintiff, and that at the ting of the 
of making the obligation, it was agreed betwixt them, that eber 
ſhould have no more for intereſt than the law permits, in caſe tle would | 
ſhip ſhould ever return; and averred that the obligation was entere intereſt 
into by covin, to evade the ſtatute of uſury, and the penalty thered {It ſe 
upon this averment the plaintiff took iſſue, and the defendant 4 * loſs | 
murred, LordChief Baron Hale.--Clearly this bond is not with bottomr 
the ſtatute, for this is the common way of inſurance; and if this vc _ | 
void by the ſtatute of uſury, trade would be deſtroyed. It is 98m the 
like to the caſe, where the condition of the bond is to giv Wi © the ſe 
much money, if ſuch or ſuch a perſon be then alive; for there The | 
a certainty of that at the time. But it is uncertain and a caſual peak me 
whether ſuch a ſhip will ever return or not.] = ag 
90, where the condition of a bottomry-bond was, that if t a n 85 Cz 
obligor, or the ſhip, or the goods, return ſafe, then to Py m0! 3 ö 
than the legal intereſt ; this was adjudged good by the cufen uy, a up | 
merchants, though it depends on many contingencies z and thou 15 IP 
the obligee may be ſaid to run little hazard ; and though any en in 
the contingencies become impoſſible; as, if the obligor die bes n 
his return, Qc., yet the bond remains payable, contrat te ; * de 
general rule of law in ſuch caſes; for the law ſupplies 2 Ty in 
words, which ſhall firft happen, and forecloſes the election oft = We 
obligor, and gives it to the obligee to take his, on which the d = was 
tingencies ſhall firſt happen. "yp : 01 
The plaintiff entered into a penal bond of bottomry to p & c , 
per month for 50 U., the ſhip was to go from Holland to the Wy ds v 
iſlands, and ſo to return for England; but if ſhe periſhed, the 1 my l 
fendant was to loſe his 5o-/. She went accordingly to the bay, 
2 


lands, took in Moors at Africt, and upon that occaon nh 
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gurbadbet, and then periſhed at ſea; the plaintiff, being ſued on 


— the bond and penalty, ſought relief in equity, pretending that 

TY the deviation was of neceſſity ; but his bill was diſiniſſed, ſaving as 
ebene. 

LY" J. S. entered into a bottomry-bond, whereby he bound himſelf Ver. 263. 


þ the in conſideration of 400 J. as well to perform the voyage within Deguilder v. 
row months, as at the fix months end to pay the 400 J. and 40/7. 
* the premium, in caſe the veſſel arrived ſafe, and was not loſt in the 
voyage : it fell out that J. S. never went the voyage, whereby 
u bis bond became forfeited; and he preferred a bill to be relieved : 
and in regard the ſhip lay all along in the port of London, fo that 
uur, de defendant run no hazard of loſing his principal; the Lord 
peri Keeper decreed, that he ſhould loſe the premium of 401., and be 
ard d contented with his ordinary intereſt, 
& only A part-owner of a ſhip borrowed money of the plaintiff upon a Abr. Eq. 
ary. "WF bottomry-bond, payable on the return of the ſhip from the voyage; 372. Pandy 
„al be was then going in the ſervice of the Zaft India Company, and v. Turner. 
fend u the Eat India Company broke up the ſhip in the Indies, the 
dan tell ners brought their action againſt the Company, and recovered | 
; obligs damages, but they did not amount to a full ſatisfaction; and the | 
n obligee brought his bill to have his proportionable ſatisfaCtion out | 
ohe money recovered; but his bill was diſmiſſed, and he left to 


ine 
tr recover as well as he could at law; the court declaring that they 
caſe tht would never aſſiſt a bottomry-bond, which carried an unreaſonable 
g enter tereſt, 
there It ſeems to have been a doubt, late in the laſt century, whether Barton v. 
\dant : bels by the attacks of pirates was a riſk which the lender on Wolliford, 
ot with bottomry had by his contract undertaken to bear; for it was _ 


agued in the King's Bench, in the reign of Fames the Second. 


this v0 ;. age 

Run but the court were of opinion, that piracy was one of the dangers 
* vt the ſeas; and the defendant had judgment. 
r there! The lender is anſwerable likewiſe for loſſes by capture; or, to 


leak more accurately, if a loſs by capture happen, he cannot re- 


a ca '* 
| cer againſt the borrower : but in bottomry and reſpondentia 


hat if bonds, capture does not mean a mere temporary taking, but it 

| pay md * ve ſuch a capture as to occaſion a total loſs. And therefore 

* on WM” hp be taken and detained for a ſhort time, and yet arrive at 

nd tho bort of deſtination within the time limited, (if time be men- 

agh a wned in the condition, ) the bond is not forfeited, and the obligee 

. die wal recover, i 

crary it iy doctrine was laid down by the whole court of King's ſolee v. 

pplics ly in a caſe upon a bond of this nature; the proceedings on WM 

Aion off * were fully ſtated, when the unanimous opinion of the Nich. Term 

ch the r was delivered by Lord Mansfield. This comes before the 23 Geo. 3. 
"ny 70 a motion on the part of the defendant, for a new Fk, 421. 

TTL ale was an action of debt upon a bottomry bond; the con- 

3 the n of which was, that upon the ſhip's ſaſe arrival at New York, 


* ſum of money ſhould be paid to the plaintiff; but that in 
uk e ſhip ſhould miſcarry, be loſt, caſt away, or taken by the 
n the plaintiff ſhould have nothing. 'The defendant pleaded 
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three pleas: 1ſt, Non eff factum; 2dly, That the ſhip did not attire oath 
at New York, the port of deſtination; 3dly, That the ſhip was NAP: 
captured. Upon the two firſt pleas iſſue was joined; and to the PT 
laſt, there was a replication of recapture. The facts, which lab! 
appeared in evidence on the trial, are theſe: the ſhip was taken a fo 
before her arrival at New York, by two American privateers, which coul. 
detained her for one month, and plundered her of her ſtores; at be q 
which time fhe wvas retaken by an Engliſh privateer, and carried that 
into Halifax, 'The Admiralty court adjudged her to be a good of in 
prize to the Engliſb privateer, and decreed that ſhe ſhould be re, Hoi, 
ſtored to the original owners, on paying one-eighth for ſalvage; into 
that ſhe proceeded with the remainder of her cargo to New Yorl, preſe 
and earned her freight: that the value of the ſhip was not ſufi- gener 
cient to ſatisfy the bond. Theſe are the facts. Now it is clear conce 
that, by the law of England, there is neither average nor ſalvage ups 2 yer 
a battomry-bond. It was indeed contended at the bar, on the part at its 
of the defendant, that this caſe was within the ſaving of the bond; third, 
for it is provided, that in caſe of loſs by capture, &c. the bond ſeame 
ſhould be void : and that here there was a capture, and a deten- under 
tion for one month. But upon conſideration, we think that 1 avera, 
capture, within this condition, does not mean a temporary capture, and u 
but it muf# be a total loſs : now here it was not ſuch a capture as to having 
occaſion a total loſs. The voyage was not loſt, for the defendant WW calcu} 
purſued it and earned his freight. Freight depends upon the WW upon | 
ſaſety of the ſhip ; and as the freight was earned, the ſhip mut arerag 
have arrived ſafe at the port of deſtination. In whatever way ve who f. 
determine this caſe, there muſt be a hardſhip : but we are all under 
opinion, that the verdict is right, and that the rule for a new tril though 
mult be diſcharged. | | genera 
An action was brought on a policy of inſurance, on a vg! 
dentia bond, on ſhip and goods at and from B. to C. The bp arcray; 
wos Daniſh, and an average loſs was ſuſtained upon the goods 088 {!indar 
the amount of 6/. 155. per cent., and the plaintiff as holder of i the uf; 
reſpondentia bond had been called upon to contribute; and w The pl. 
brought his action againſt the Engliſb underwriters for the amoutt It ha 
of that contribution. Lord Kenyon.—By the law of England, i tlc bor 
lender upon reſpondentia is not liable to average loſſes, but right 
entitled to receive the whole ſum advanced, provided that the fi ſuip be 
and cargo arrive at the port of deſtination. The plaintiff contenn event h. 
that, as by the law of Denmark, ſuch lenders upon reſpondentia M charged 
liable to average, and bound to contribute according to the amo caſes, 
of their intereſt, the inſurer. muſt anſwer to them. The Dan An a 
conſul has proved that he received a judgment of the court Wl forman, 
Copenhagen, the decretal part of which proves the Jaw of Deum Wat ſuc 
to be as the plaintiff has ſtated it. The opinions of ſeveral mea tht i „ 
eminence in that country have been offered on each fide, but and that 
rejt ct them, becauſe the ſolemn deciſion of a court of . 'rom the 
juriſdiction is of much greater weight than the opinions of 200888 the bull 
cates however eminent, or even than the extrajudicial pp ip wen 
the molt able juuges. It ſeems, as if in this caſe the vn lj to Len 


nn 
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re unters were bound by the law of the country to which the con- 
was tract relates. Verdict for the plaintiff, | 
the This is not the only caſe in which the inſurers have been holden 
hich liable to indemnify, the inſured having been obliged by the law of 

a foreign country to pay a larger ſum than by the laws of England 

could have been demanded : though to be ſure, in the caſe about to 

be quoted, there ſeems to have been an uſage proved, and upon | 
| that the learned Judge much relied. It was an action on a policy Newman v. 
of inſurance on a cargo of fiſh from Newfoundland to any part of DO 
$ain, Portugal, or Italy. The ſhip met with bad weather, and put after Hi. 
into Alicant and Leghorn to repair. 'The captain being owner, 
preſented a petition to the commercial court of Pia, to adjuſt the 
general average, as he had put in for the general benefit of all 
concerned. The court, according to its uſual courſe (which ſeems 
a very extraordinary one), adjuſted the loſs by charging the cargo 
at its full value, but the ſhip at one-half, and the freight at one» 


bond; third, and they alſo charged as a part of the general average, the 
2 bond ſeamen's wages and proviſions whillt in port. The defendant, as 
detet- underwriter, had paid into court as much as would cover the 
that 4 averaye according to the memorandum in the policy, and the law 
-apturt, and ulage of England. The queſtion was, Whether, the plaintiff 
re as to having been compelled to pay beyond that ſum according to the 
fendant calculation of the ſentence of the court of Pia, it was concluſive 
on the upon the defendant, and the plaintiff was —_ to recover his 
p mult average by the ſame ſtandard ? The plaintiff called ſeveral brokers, 
way ve a who (aid, that, in repeated inſtances, they had adjuſted averages 
re all 0 under fimilar ſentences of the court of Pifa, and the underwriters, 
ew un though with reluCtance, had always paid them. Buller, J.-On the 


general law, the plaintiff would fail; but, in all matters of trade, 
a reer uſage is a ſacred thing. I do not like theſe foreign ſettlements of 
The ſp average, which make underwriters liable for more than the 
goods dard of Angliſb money. But if you are ſatisfied it has been 
der a c uſage upon the evidence given, it ought not to be ſhaken. 
and no | be plaintitf had a verdict. 
e amoum It has been ſaid, that if the accident happen by the default of 
the borrower, or of the captain, the lender is not liable, and has 
a right to demand the payment of the bond. If, therefore, the 
ſlip be loſt by a wilful deviation from the tract of the voyage, the 
frent has not happened, upon which the borrower was to be diſ- 
* from his obligation. This has been decided in ſeveral 
cates, 

An action of debt was brought upon an obligation for per- Wettern 
mance of covenants in an indenture, wherein it was recited, v. Wildy, 
that luch a ſhip was in the ſervice of the Eaft India Company, and — 
that it was to obey ſuch orders as they or their factors ſhould give; 
and that ſhe was defigned for a voyage from London to Bantam, and 
dom thence to China or Formoſa, The plaintiff lent 500/. upon 
the hull of the ſhip, and the defendant covenanted to pay, if the 

Þ went from London to Bantam, and returned from thence direct- 
to Lenden, 5504: if from Londen to Bantam, and from * to 
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China or Formoſa, and returned to London within 24 months, 6501, 
If ſhe returned not within 24 months, then to pay 5 J. per month 
above 650/., till 36 months; and if ſhe returned not within 36 
months, then to pay 710 l, unleſs it could be proved by Wildy, tha 
the ſhip returned not, but was loſt within 36 months. The ſkip, 
in fact, went from Londen to Bantam, and from thence to Surat, 
and other parts, and ſo returned to Bantam; and in her voyage 
from Bantam to London was loſt within 36 months: upon which 
the preſent action was brought. 

The court inclined to be of opinion, that this ſhip having deri. 
ated from the voyage deſcribed, in going to Surat, the plaintiff va 
not to bear the loſs, and was conſequently entitled to recover, 
They, however, took time to deliberate z and after conſideration, 


gave judgment for the plaintiff, 


In another caſe of debt upon a bottomry-bond, the defendant 
pleaded, that the ſhip went from London to Barbadoes fine deviation, 
and afterwards ſhe returned from Barbadzes towards London, and 
in her return was loſt in voyagio prædicto; the plaintiff replied, that 
the ſhip in her return went from Barbadoes to Jamaica; and that 
after a ſtay there, ſhe returned from Jamaica towards London, and 
was loſt, and ſo thews a deviation. The defendant rejoined, that 
ſhe was preſſed into the King's ſervice, and ſo was compelled to 
go to Jamaica, which is the deviation pleaded by the plaintiff; 
without this, that ſhe deviated after ſhe was preſſed, The plaintif 
demurred, and judgment was given for the plaintiff. The pla 
of the defendant is not good; for he pleads that the ſhip went 
from London to Barbadces without deviation, and that in the retum 
ſhe was loit in the voyage aforeſaid z but does not ſhew withad 
deviation. Now the condition is ſo in expreſs words, and he 
ought to ſhew expreſsly that he has performed the words of the 
condition. 

The ſame rule of deciſion has been adopted in the courts d 

uity. 

The plaintiff entered into a penal bond to pay 40s. per monti 
for 50/., the ſhip was to go from Holland 7o the Spaniſh Mandi, on 
to return to England: but if ſhe periſhed, the defendant was to loſe 
his 50/. The ſhip went accordingly to the Spaniſh illands, took 
in Moors at Africa, then went to Barbadzes, and periſhed at { 
The plaintiff, being ſued at law upon the bond, came into equitf 
ſuggeſting that the deviation awas through neceſſity. But his bill va 
diſmiſſed, except as to the penalty. 

It frequently happened that the borrowers on bottomry, ® 
at reſpondentia, became bankrupts after the loan of the moneh 
and before the event happened, which entitled the lender ® 
repayment : by which means the debt could not be pi 
under the commiſſion, and the lenders were left to'ſuch _ 
as they could obtain from the bankrupt, who had prema 
given up every thing to his other creditors. This being be 
to prove a diſcouragement to trade, parliament was obliged ! 


interpoſe; and it accordingly enacted, That the _— 
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tc any bottomry Or reſpondentia bond, made, and entered into 
« gpon a good and valuable conſideration, bona fide, ſhould be 
« admitted to claim, and after the contingency have 

« tg prove his or her debt or demands in reſpef of ſuch bond, in like 
„ manner as if the contin had before the time of the 
« iſſuing of the commiſhon of bankruptcy againſt any ſuch obligor, and 
« {hould be entitled unto, and ſhould have and receive, a propor- 
i tionable part, ſhare, and dividend of ſuch bankrupt's eſtate, in 
« proportion to the other creditors of ſuch bankrupt, in like 
« manner as if ſuch contingency had happened before ſuch com- 
«© miſſion iſſued : and that all and every perſon or perſons, againſt 
« whom any commiſſion of bankruptcy ſhould be awarded, ſhould 
« be diſcharged of and from the debt or debts owing by him, her, 
« or them, on every ſuch bond as aforeſaid, and ſhould have the 
benefit of the ſeveral ſtatutes now in force againſt bankrupts, 
in like manner, to all intents and purpoſes, as if ſuch contin- 
« gency had happened, and the money due in reſpect thereof had 
« become payable, before the time of the ifſuing of ſuch com- 
& miſſion.“ 

By the ſtatute-book it appears, that the maſters and mariners of 
ſhips, having taken upon bottomry greater ſums of money than 
the value of their adventure, had been accuſtomed wilfully to caſt 
away, burn, or otherwiſe deſtroy the ſhips under their charge, to 
the great loſs of the merchants and owners: it was therefore 
enacted, „ That if any captain, maſter, mariner, or other officer 
„ belonging to any ſhip, ſhould wilfully caſt away, burn, or 
c otherwiſe deſlroy the thip unto which he belonged, or procure 
«© the ſame to be done, he ſhould ſuffer death as a felon.” The 


[(L) Of Bills of Lading. 


A Bill of Lading is a memorandum or acknowledgment, ſigned 

by the maſter of a ſhip, that he has received certain goods, 
Which he undertakes to deliver at the intended place to the perſon 
named in the bill of lading. It is, regularly, made treble ; one 
for the merchant who loads the goods; another for the conſignee 
of the goods; and the third for the maſter of the ſhip. 

The bill of lading is aſſignable, the undertaking being, general- 
ly, to deliver to the order or aſſigns of the ſhipper. But whether 
the firſt indorſement or aſſignment paſſes the right of property, 
whether the inſtrument be negotiable or not, 1s a point upon 


= our courts have differed, and which hath not yet been 
ed, 


! Bl. Rep. 629, 8s. C. Snee v. Preſcot, 1 Alk. 245. Caldwell v. Ball, 1 Term Rep. 
. Carter, id. 745. Lickbarrow v. Maſon, 2 Term Rep. 63. 
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But, admitting that the aſſignment of the bill of lading will in 
general transfer the property, yet, if there be any fraudulent eit. 
cumſtances between the aſſignor and the aſſignee, if the aſſignee 
has full notice that the vendor has not been paid for the goods, 
the aſſignment will not in that caſe diveſt the vendor of his legal 
right to ſtop them in tranſitu in the event of the conſignee's in- 
ſolvency. ] | | 


(M) Of Bills of Exchange. 


1. Of the Nature and different Kinds of Bills of Exchange 
and Negotiable Notes : And herein, 
1. Of Foreign Bills. 
2. Of Inland Bills. 
3. Of Promiſſory and Negotiable Notes, 


2. What ſhall be ſaid a Bill of Exchange, or Negotiable 


' Note, within the Cuſtom of Merchants. 


3. Who ſhall be faid liable to the Payment thereof : and 
therein of ſuing the Drawer, Indorſor, or Acceptor. 


4. Who ſhall be ſaid entitled to the Money. 
5. Of the Indorſement. 
6. Of the Acceptance : And herein, 
1. What ſhall be ſaid a good Acceptance. 
2. Wheſe Acceptance ſhall bind. 
3. Whether an Acceptance may be qualified. 


7. Of the Proteſt: And herein, | 
1. Of the Neceſſity and Validity of the Proteſt. 


2. At what Time to be made, and therein of giving Notice i 
the Drawer ; of the Drawer's Refuſal, fo as to entitle tht 
Party to Principal, Intereſt, and Cofts. 


3. Of the Action and Remedy on a Bill of Exchange, ans 
Manner of declaring and pleading therein, 
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1. Of the Nature and different Kinds of Bills of Exchange and 
Negotiable Notes. 


1. Of Foreign Bills. 


THE cuſtom of merchants, in relation to foreign bills of ex- For the an- 
change, ſeems to have prevailed time out of mind; and was — 
at firſt introduced for the expedition of trade and its ſafety, and deen, 
to prevent the exportation of money out of the realm; and hath 277. Me- 
therefore been always countenanced and encouraged, as a matter 2 
of great caſe and advantage to trade, and is now become part of ue mea- 
the law of the land; and as bills of exchange are eſtabliſhed ſure of ex. 
merely by the cuſtom of merchants, and for their benefit; ſo their ge is 


rules and cuſtoms are allowed to preſcribe their form and ſeveral Bat 24.7 


or value for 
properties, as to their creating engagements on the parties that are _ Mol- 
concerned in them. 2 


the King of Portugal lowered his coin, this not to prejudice the drawer here. That originally there 
could be no exchange, without the king's licence, Molloy, 274. 


By this cuſtom, if a merchant abroad draw a bill on a merchant Roll. Abr.6. | 
here, or vice verſa, requeſting him to pay a certain ſum of money, _ Jace | 
and the drawer ſet his name to it; this amounts to a promiſe to op Fong 
pay, and ſubjects him, though but a collateral engagement, to an 
action on the non-payment. 

And if the drawee, or he on whom the bill is drawn, refuſe to Cro. Car. 
accept it, or, having accepted it, refuſe to pay it, the payee, or he 301. 

m whoſe favour it is drawn, may proteſt it, and ſhall recover 
2gainſt the drawer, not only the principal ſum, but likewiſe all 
intereſts, coſts, and damages, by reaſon of the proteſt or refuſal of 
acceptance, or payment of the money. 

But though the cuſtom of merchants, in relation to bills of ex- Carth. 3. 
change, be eſtabliſhed by the common law, and ſuch bills, being eee, Ve 
ſecurities for money, are of great credit among them; yet are they — AE 
not allowed to be ſecurities of as high a nature as bonds or ſpeci- Comb. 190. 
ities; and therefore it hath been adjudged, that a bill of exchange 5b. 


. . . . * . * 7 Mod. 10 . 
1 within the ſtatute of (a) limitations, and muſt be ſued for within Hole, — \ 
ix years after it becomes payable. ge 


: (a) Nor are 
b.1s of exchange, for value received, ſuch matters of account, as are intended by the exception in the 
Ratuts concerning merchants accounts, Carth, 226. But for this, vide tit. Limitation of Actions. 


Allo, a bill of exchange is to be conſidered as a ſimple contract Lide head of 
tin a courſe of adminiſtration, which an executor or admini- Ex<cuters . 


Itrator cannot diſcharge before debts by bond, without being guilty 4 


df a devaſta vit. 

So, if a merchant in London draw a bill of exchange on his cor- Carth. 353. 
relpondent in Newcaſtle, in favour of J. S., and the Vin is refuſed, Neomans v. 
and 7.8, dies inteſtate, his adminiſtrator, on letters of adminiſtra- PN. 
, , Comb. 392+ 
102 taken out in Durham, cannot bring an action, on the cuſtom of S. C. 
merchants, againſt the drawer, and lay the ſame in London; for 
Mat a bill of exchange is not equal to a bond or ſpecialty, which 
ue the deceaſed's goods, where they happen to be at his death, but 
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is a ſimple contract, which follows the perſon of the debtor, and 


— 


r 


makes bona netabilia where the debtor reſides; and therefore admi. © 

niſtration ought to have been taken out in London. , a 

[But bills of exchange and promiſſory notes, though, according _ 

to the general principles of the law, they are to be conſidered only age 

7 Bl. Rep. as evidence of a ſimple contract, are yet ſo far regarded as ſpecia- 7 
445: Peck- ties, that unleſs the contrary be ſhewn by the defendant, they are . 
Wood, always preſumed to have been made on a good conſideration; nor 5 
B. R. E. is it incumbent on the plaintiff, either to ſhew a conſideration in 7 
3 3. his declaration, or to prove it at the trial. Foreign bills were al. Brell 
e 2 Ld, . . Sp : 8 reſl, 
Raym. 758. ways entitled to this privilege ; but it was not without a conſider. I 
3 Bl. Rep. able ſtruggle that it was extended to inland bills : and notes are 77 
457. indebted for it to the ſtatute of Queen Anne.] M. 

6 Alſo, this cuſtom ſhall not prevail againſt the privilege of infants, ' 4 
Williams v. ſo as to bind them; and accordingly it hath been adjudged, that if . 

Dorin, an infant draw a bill of exchange, infancy is a good plea in bar to 5. Z 

K * . . . moe 

de given in an action brought againſt him *, "i 

evidence on the general iſſue. ' | 2 A 

Molloy, Bills of exchange are uſually drawn payable on fight, ſo many wd, k 


333 days after fight, or after date, or on ſingle, double, or treble ad . 
Caid to be (a) uſances; and it is frequent to draw two or three for the ſame makes 


regularly a ſum, and of the ſame date, for fear of loſs or miſcarriage, which Ink 
— 277. Carry a (5) condition with them that only one ſhall be paid. the bill 
, o 
Show. 317. Holt, 113. pl. 4. 12 Mod. 15.——But yet varies according to the cuſtom of particulat But | 
countries; and therefore, where the plaintiff declared on a bill of exchange drawn at Amſterdam, pay- b 
able at London, at two uſances, and did not ſhew what the two uſances were, judgment was given for Face. ] 
the defendant ; for the court could not take notice of foreign uſances which varied, being longer in one 
place than in another. Salk. 131. pl. 18. Buckley v. Campbell. Here it may be proper to men- 
tion, that uſance between London and any part of France, is thirty days after date,-between Los- 
don and the following places; Hamburgh, Amſterdam, Rotterdam, Middleburg, Antwerp, Bradaat, 
Zealand, and Flanders, is one calendar month after the date of the bill,-Between London and Span Inland 
and Portugal, two calendar months. —etween London and Genoa, Leghorn, Milan, Venice, and ding in 
Rome, three calendar montbs.— be uſance of Amſteidam, on Italy, _—_ and Portugal, is tw I toy 
months.On France, Flanders, Brabant, and on any place in Holland or Zealand, is one month,-01 40 vn 
Frankfort, Nuremberg, Vienna, and other places in Germany, on Hamburg and Breflau, fourteen dit uleful to 
after ſight, two uſances twenty-eight days, and half uſance ſeven.— Half uſance when the uſance is ons Boot wit] 
month, ſhall contain fiſteen days, notwithſtanding the inequality in the length of the months. them ; 
(5) Therefore, if there are three bills for the ſame ſum, and an action is brought on one of them, Th Wn 
the plaintiff declares, that the money in billa prædicta mentionat, is not paid z this is ſufficient with 0 ſubje& 
averring, that it was not paid on the other bills, becauſe the ſum is the ſame in all the bills. payment, 
- . * . . To 
Starke v. [Where the time, after the expiration of which a bill is made aus rer 
— payable, is limited by months, it muſt be computed by calendar, Went 
1 Salk. 128. not lunar months: thus, on a bill dated the firſt of January, a N 4 1 
Eaſtv.. payable at one month after date, the month expires on the full wee. 1 
Edington, February. f 
x Salk. 130. J 2 drawn 
2 Ld. Raym. 8 10. Wegeilloff v. Keen, 1 Str. 224. any oth 
Bellaſis v. Where a bill is payable at ſo many days aſter ſight, or — or town 
— _ the date, the day of preſentment or of the date 2s e Upon ar 
Coleman v. Thus, where a bill, payable ten days after ſight, is preſented on! City, to 
Sayer, Str. firſt day of a month, the ten days expire on the eleventh; * change 
829. it is dated the firſt, and payable twenty days after date, theſe & recen 


pire on the twenty-firſt. Where there is no date, and the PP BF wumber 


ment is directed to be made ſo many days after date, the date 9 int after 
ox ange 


taken to be the day on which it iſſued. 
6 A cuſton 
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nd A cuſtom has obtained among merchants, that a perſon to 
ls whom a bill is addreſſed, ſhall be allowed a little time for pay- 
ment, beyond the term mentioned in the bill, called days of grace. 


ng But the number of theſe days varies, according to the cuſtom of 
nly different places. | 

N Great Britain, Ireland, Bergamo, and Vienna, three days. 

are Frankfort, out of the time of the fair, four days. 

not Leipfick, Naumburg, and Aug /burg, five days. 

vin WF Venice, Am ferdam, Rotterdam, Middleburg, Antwerp, Colegng 
a Breſau, Nuremberg, and Portugal, fix days. | 

der- Dantzich, Koning ſberg, and France, ten days. 

ue Hamburg and Stockholm, twelve days. 


Naples eight, Spain fourteen, Rome fifteen, and Genoa thirty 


ants, days. ; 
at if Leghorn, Milan, and ſome other places in Traly, no fixed 
ar t0 number. 


- 


Sundays and holidays are included in the reſpite days at Lon- 
den, Noples, Amsterdam, Rotterdam, Antwerp, Middleburg, Dant- 


many zh, Koning ſberg, and France; but not at Venice, Cologn, Breſlau, 
reble and Nuremberg. At Hamburg, the day on which the bill falls due 
_ makes one of the days of grace, but it is not ſo elſewhere, 

whi 


In England, if the laſt of the three days happens to be Sunday, 
the bill is to be paid on Saturday. 
But bills payable at fight, are to be paid without any days of 


grace. ] 
2, Of Inland Bills. 


Inland bills of exchange are thoſe drawn by one merchant re- 6 Mod. 29. 
ding in one part of the kingdom, on another reſiding in ſome city 80. * 
oY down within the ſame kingdom; and theſe alſo, being found TIN BO 
nern im cu! to trade and commerce, have been eſtabliſhed on the ſame 
ace is ont n with foreign bills. But at common law they differed from 
wel lem in this, that there was no cuſtom of proteſting them, ſo as 

Þ ſubject the drawer to intereſt and damages in caſe of non- 
payment, as there was on foreign bills, 


s malt To remedy this inconvenience, by the 9 & 10 MV. 3. c. 17. 
alendary 3 that great damages and other inconveniencies do fre- 
ary, 1 * y happen in the courſe of trade and commerce, by reaſon 
e {uſt clays of payment and other neglects on inland bills of ex- 


lunge, it is enacted, *“ That all and every bill or bills of exchange, 
draun in, or dated at and from any trading city or town, or 
ny other place in the kingdom of England, dominion of Wales, 


2 town of Berwick upon T weed, of the ſum of 51. or upwards, 
rxcludnt on any perſon or perſons of or in London, or any other trading 
ed on "ty, town, or any other place, (in which ſaid bill or bills of ex- 
h wh change {hall be acknowledged and expreſſed the ſaid value to 
thelc 4 recerved,) and is and ſhall be drawn payable at 2 certain 

the Pr number of days, weeks, or months after date thereof; that from 
ne date = after preſentation and acceptance of the ſaid bill or bills of 

"oſt "Range, (which acceptance ſhall be by the underwriting the 


« {ame 
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ec ſame under the party's hand ſo accepting) ; and after the expin. 10 
1 « wx of three 2 r the ſaid bill or bills ſhall become due, n . 
b „the party to whom the ſaid bill or bills are made payable, bi 5 : 
4 * ſervant, agent, or affigns, may and ſhall cauſe the faid bill c * 
" ce bills to be proteſted by a notary publick, and in default of ſuch x - 
1 * notary publick, by any other ſubſtantial perſon of the city Sc 
W « town, or place, in the preſence of two or more credible vit. 1 5 
i * nefſes; refuſal or neglect being firſt made of due payment of Fo 
104 *© the ſame; which proteſt ſhall be made and written under a fair Thr 
» & written copy of the ſaid bill of exchange, in the words or form 4 
bi « following : Know all men, that I A. B. on the Shar 
* * day o at the uſual place of abode of the ſaid . ö by 
* ic Have demanded payment of the bill, of which the above 17 the anz « tio 
of « qhich the ſaid - 80 pay ; wherefore n the ſaid F * 
El cc rote/? the ſaid bi ated at _ 7 « ;nl. 
i « 1 1 ih proteſt, ſo made as aforeſaid, ſhall withi * ” 
1 1 « 14 days after making thercof be ſent, or otherwiſe due notice pg 
2 « ſhall be given thereof to the party from whom the ſaid * or * 
„ e bills were received, Who is, upon producing ſuch ew . non 
5 4 repay the ſaid bill or bills, together with all intereſt _ bh « unl, 
Kell from the day ſuch bill or bills were proteſted, for whic ger ies 
381 & ſhall be paid a ſum, not exceeding the ſum of ſix-pence; n 20] 
+0 win default or neglect of ſuch proteſt made and ſent, or = een 
« tice given within the days before limited, the perſon : an .. the 
1M ec or neglecting thereof, is and ſhall be liable to all coſts, damage 4 
„ * and intereſt, which do and ſhall accrue thereby. : 25 
„ Provided nevertheleſs, that in caſe any ſuch inland bi 1 IF for 
Wl tc bills of exchange ſhall happen to be loſt or mY oak 
1 de the time before limited for payment of the ſame, then » ONT 
« drawer of the ſaid bill or bills is and ſhall be obliged to by © ceptir 
« another bill or bills of the ſame tenor with thoſe firſt 12 , nc 
« perfon or perſons to whom they are and ſhall be ſo oy « fame 
« giving ſecurity, if demanded, to the ſaid drawer, bet oe pool 
&« him againſt all perſons whatſoever, in caſe the [ai ** * « pre 
« of exchange, fo alleged to be loſt or miſcarried, ſhall " charge 
« again.” | © thrawe 
But this ſtatute was deficient, in that it had no effect, Wer 5 
party, on whom the bill was drawn, accepted it, by underwrw 
the ſame, which few or none cared to do. «Re 
To remedy which, by the 3 & 4 Ann, Ce Oe 1 7 «chang The in 
© 'That in caſe, upon preſenting any ſuch bill or pale 85 A ncother 
the party or parties, on whom the ſaid bills ſhall q Are cuttor 
e refuſe to accept the ſame by underwriting the ſame 3 lh dills of ex 
te the party to whom the ſaid bill or bills are made payavic, . hifory n. 


d bill or bl 
« yant, agent, or aſſigns, may and ſhall cauſe the ſaid bill of 


- fon bils9 
te to be proteſted for non-acceptance, as in cafe of m—_ a f nature. 
« exchange; any thing in the ſaid act, or any or be yd 
« contrary notwithſtanding, for which proteſt there Eli, by the (a) 
2 f. and no more. : 3 1 of 
% Provided, that no acceptance of any ſuch inland bil _ Vor. IV 


. : ſ; 
& change ſhall be ſufficient to charge any perſon wa wy 


rithia 
notice 
bill or 
ef. {0 


harges 


protel 
>; and 
ue n0- 
failing 
mages, 


dill et 
withn 
nen the 
to gie 
ven, be 
ehverel 
demi 
| or bill 


be found 
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© unleſs the ſame be under written or indorſed in writing thereupon; 
« and if ſuch bill be not accepted by ſuch underwriting or indorſe- 
« ment in writing, no drawer of any ſuch inland bill ſhall be liable 
« to pay any coſts, damages, or intereſt thereupon, unleſs ſuch 
« proteſt be made for non-acceptance thereof, and within 14 days 
« after ſuch proteſt, the ſame be ſent, or otherwiſe notice thereof 
« he given to the party from whom the bill was received, or left 
in writing at the place of his or her uſual abode; and if ſuch 
« hill, be accepted, and not paid before the expiration of three 
« days after the ſaid bill ſhall become due and payable, then no 
« drawer of ſuch bill ſhall be compellable to pay any coſts, da- 
« mages, or intereſt thereupon, unleſs a proteſt be made and 
« ſent, or notice thereof be given in manner and form above men- 
« tioned ; nevertheleſs, every drawer of ſuch bill ſhall be liable 
« to make payment of coſts, damages, and intereſt upon ſuch 
« inland bill, if any one proteſt be made for non- acceptance or 
% non-payment thereof, or notice thereof be ſent, given, or left 
« as aſoreſaid. 

« Provided, that no ſuch proteſt ſhall be neceſſary, either for 
« non-acceptance or non-payment of any inland bill of exchange, 
« unleſs the value be acknowledged and expreſſed on ſuch bill to 
« he received; and unleſs ſuch bill be drawn for the payment of 
201. or upwards, and that the proteſt, hereby required for non- 
* acceptance, ſhall be made by ſuch perſons as are appointed by 
the above ſtatute o & 10 I. 3. c. 17. 

« And it is further enacted by the ſaid ſtatute 3 & 4 Ann. 
*c. 9. that if any perſon doth accept any ſuch bill of exchange, 
* for and in ſatisfaction of any former debt, or ſum of money 
formerly due to him, the ſame ſhall be accounted and eſteemed 
* 2 full and complete payment of ſuch debt; if ſuch perſon, ac- 
* cepting of any ſuch bill for his debt, doth not take his due 
* courſe to obtain payment thereof, by endeavouring to get the 
* ſame accepted and paid, and make his proteſt as aforeſaid, 
either for non-acceptance or non-payment thereof. 

* Provided, that nothing herein contained ſhall extend to diſ- 
charge any remedy that any perſon may have againſt the 
* trawer, acceptor, or indorſor of ſuch bill.” 


3. Of Promiſſory and Negotiable Notes. 


mifory notes being only conſidered, by the common law, as 


— of a debt, and not aſſignable or negotiable in their own 
ure, 


by t 


d, that t 752 b h 
2 * es in writing 19 7 the party who =: g 


689 


The increaſe of trade, and neceſſity of paper credit, put bankers Sak. 24. 
and others upon an expedient of bringing promiſſory notes within xs wn, 
the cuſtom of merchants, and making them negotiable, as inland \ 


dills of exch b 1 jud Id not admit of . 
| ange; but this the judges would not admit of, pro- 4 Fe 4 


But it being found neceſſary to make uſe of this kind of credit, (a) Made 


Lide (a) 3& 4 Ann. c. g. reciting, that whereas it hath been 8 


c. 25. 53. 
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ſame, whereby ſuch party promiſes to pay unto any other perfor, 
or his order, any ſum of money therein mentioned, are not aſſign. 


able or indorfible over within the cuſtom of merchants to any * 
other perſon; and that ſuch perſon, to whom the ſum of money "= 
mentioned in fuch note is payable, cannot maintain an action, by A 
the cuſtom of merchants, againſt the perfon who frrit made and " 
ſigned the ſame and that any perfon to whom ſuch note ſhould Ws 
be aſſigned, indorſed, or made payable, could not, within the 1 20 
ſaid cuſtom of merchants, maintain any action upon ſuch note "Pe 
againſt the perſon who firſt drew and ſigned the ſame ; therefore 7 

to the intent to encourage trade and commerce, which will be « by 
much advanced, if fuch notes ſhall have the ſame effect as inland « (|, 
bills of exchange, and ſhall be negotiated in like manner, it is « if 


enaQed, “ That all notes in writing, that ſhall be made and ſigned 


« by any perſon or perſons, body politick or corporate, or by the and f. 


„ ſervant or agent of any corporation, banker, goldſmith, mer- 
« chant, or trader, who is uſually intruſted by him, her, or them, 
1% to ſign ſuch promiflory notes for him, her, or them, whereby 


part o 


1% ſuch perſon or perſons, body politick and corporate, his, her, er (Aj 
te their ſervant or agent as aforeſaid, doth, do, or ſhall promiſe topay WW nan to 
« to any other perſon or perſons, body politick and corporate, his bill of 
* her, or their order, or unto bearer, any ſum of money men- bor the! 
* tioned in ſuch note, ſhall be taken and conſtrued to be, by virtue WW who, b 
« thereof, due and payable to any ſuch perſon or perſons, body WM dor'-«. 

4 politick and corporate, to whom the fame is made payable; and The 
1c alſo every ſuch note payable to any perſon or perſons, body po- de mal 
« litick and corporate, his, her, or their order, ſhall be aſlignadc WF papce, 
« or indorſible over, in the ſame manner as inland bills of er. Whe: 
« change are or may be according to the cuſtom of merchants; ned +; 
% and that the perſon or perſons, body politick and corporate, rotes: 3 
© whom ſuch ſum of money is or ſhall be by ſuch note made pa: WWtention + 
4 able, ſhall and may maintain an action 2 the ſame in fuct Ncbgrve. 

« manner as he, the, or they might do upon an inland bill of ex Vieh reſp 
« change, made or drawn according to the cuſtom of merchants cable 
te againſt the perſon or perſons, body politick and corporate, wit i:lleG, ch 
« or whoſe ſervant or agent, as aforeſaid, ſigned the fame; n dill, tn. 
« that any perſon or perſons, body politick and corporate, « lers an 
« whom ſuch note that is payable to any perſon or perſons, bo Till the 
« politick and corporate, his, her, or their order, is indorſed a Fritten on 
c aſſigned, or the money therein mentioned, ordered to be pa year, 
« by indorſement thereon, ſhall and may maintain his, her, « AIChment 
« their action for ſuch ſum of money, either againſt the pete deſerif 
10 or perſons, body politick and corporate, who, or whole ke ublequent 
« vant or agent as aforeſaid, ſigned ſuch note, or againſt anf ir teac. 
« the perſons that indorſed the ſame, in like manner # 12 By this | 
« caſe of inland bills of exchange; and in every ſuch _ cording t. 
« the plaintiff or plaintiffs ſhall recover his, her, or their 4 I the proy 
« mages and coſts of ſuit; and if ſuch plaintiff or plaint a ne gift 
« ſhall be. nonſuited, or a verdict be given againſt him, her, 0 phrefſed q. 
« them, the defendant or defendants ſhall recover his, _ dat ſun, 


" 


4 


Merchant and Werchandize. 691 


« their cots againſt the plaintiff or plaintiffs; and every ſuch 
« plaintiff or plaintiffs, "defendant or defendants reſpectively re- 


ny « covering, may ſue out execution for ſuch damages and coſts by 
x) « capias, fieri facias, or elegit.” 

by And it is further enacted by the ſaid ſtatute, © That all and 
nd every ſuch actions ſhall be commenced, ſued, and brought 
vid « within ſuch time, as is appointed for commencing or ſuing 


the actions upon the cafe, by the ſtatute 21 Fac. 1. c. 16. $3. of 
ote « Limitations. 


fore « Provided, that no body politick or corporate ſhall have power, 

| be « by virtue of-this act, to iſſue or give out any notes by them- 

land « ſelves or their ſervants, other than ſuch as they might have 

it i « iſſued, if this act had never been made.” 

ened It hath been adjudged, that a note written by the plaintiff, Tiln. 

j the and ſubſcribed by the defendant, is a note made and figned by 54am; 


mer- the defendant within this act; for the ſigning or ſubſcribing ron, in B. R. 
is the lien, and the writing or making is only the mechanical 
part of it. 

[A promiffory note, in its original form of a promiſe from one Per Lord 
man to pay a ſum of money to another, bears no reſemblance to a * 
bill of exchange. When it is indorſed, the reſemblance begins, 3 


for then it is an order by the indorſer to the maker of the note, 2 Bur. 676. 


who, by his promiſe, is his debtor, to pay the money to the in- 
„ body ere. This is the exact definition of a bill of exchange. 
ez and The indorſer of the note correſponds to the drawer of the bill; 
dy po- WWW tic maker to the drawee or acceptor; and the indorſce to the 
ignadic Wi payce, or party to whom the bill is made payable, ' 
of er When this point of reſemblance is once fixed, the law is fully 
chants; WT'citled to be exactly the ſame in bills of exchange and promiſſory 
rate, Hes: and as fome confuſion has ariſen in the books from an inat- 
ade paß. We nition to the real analogy between them, it may be proper to 
in fuct WW0'crve, that whenever the law is reported to have been ſettled 


11 of ex- WWW" reipect to the acceptor of a bill, it is to be conſidered as ap- 
chan, M able to the drawer, or, as he may, with more propriety, be 
ite, wiv ea, the maker of a note; when with reſpect to the drawer of 
bill, then to the firſt indorſer of the note: the ſubſequent in- 
Fers and indorſces bear an exact reſemblance to one another. 

1 ill the twenty-third of George III. theſe notes and bills were Vd 23 
"ten on a plain piece of paper unſtamped: by a ſtatute made in Seo. 3. 
mt year, certain duties were impoſed on every piece of vellum, Io 
parchment, or paper, on which bills and notes, falling under cer- 
an deſcriptions,” ſhould be written, engroſſed, or printed. By a 31 Geo. 3. 
1 act theſe duties are taken off, and others impoſed in 3. 81 
- cad, 

By tais latter ſtatute, the duties on inland bills and notes va 
ring to the different claſſes into which they are diſtributed, 
dhe proviſions of the ſame ſtatute. 

ue diſtinction is marked between thoſe in which the ſum 
* does net exceed 200 J., and thoſe in which it exceeds 


lat lum, 
1 Of 


692 


ile C2. 
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Of thoſe in which the ſum does not exceed 200 l. there ate ies 
general diviſions z thoſe payable on demand, and thoſe payable 
otherwiſe than on demand. | 


Of thoſe payable on demand a diſtinction is made between bills For 
of exchange, drafts, or orders, for the payment of money on For 
demand, and promifory notes, or other notes ſor the payment of 9 85 
money to the bearer on demand. 

The latter kind may be re- iſſued without being ſubject to the 1 
duty a ſecond time; and the holder has the ſame remedy for the note 
recovery of the ſum expreſſed in them, after their being re-iſſued, wal 
as he would have had at firſt. But of theſe there are two claſſes= * 
thoſe which may be re- iſſued from time to time, aſter payment at 1 
the place where they were firſt iſſued; and thoſe which may be n- from 
iſſued from time to time, after payment at he ſame place, or an chan. 
other place, than where they were firſt iſſued. The firſt may be engro 
for ſums not exceeding 200 J., the ſecond for ſums not ei. An 
ceeding 30 /. or oth 

; ; | or giv 
Duties on Bills of Exchange, Drafts, or Orders, for the Payment WF soo, 
of Money on demand. „ Ct; 
For any ſum amounting to 407. not exceeding 5 guineas o ji + 
— exceeding 5 guineas.— 30 * licher 
— exceeding C. 30 50 - 0 lt is 
— — exceeding 50 100 - 1 080 "7 fu 
— — excccding 100 — 200 „ mem, 
For any ſum from - 200 upwards - I 2 
ae ac 
Duties on Bills of Exchange, Drafts, or Orders, payable otherw/ Ay, 
than on demand, and Promiſſory Notes, or ether Notes, payaul e payal 

otherwiſe than to the bearer on demand. 4 2 y 

uo late 
For any ſum amounting to 405. not exceeding £.30 + © ated, a 
— exceeding C. 30 — — 50 - © lumped 
— — exceeding 50 — 100 I executors 
exceeding 100 — ——— 200 And a 
For any ſum from - 20 upwards - - 2 ligne 
; | Paid, any 
Duties on Promiſſory or ether Notes payable to the bearer very, 
mand, and re-iſluable from time to time, after payment at peng 

place where they were firſt iſſued. „ian 
For ſums amounting to 405. not exceeding 5 guineas fog 

— excceding - p guineas C. 30 1 Ina . 
— — exceeding F. 30 — — 50 1 i, to 
exceeding 50 — — loo 1 Te 
—— exceeding 100 200 n i 
| 8er wage 

þ LO 

Duties on Promiſſory Notes, or other Notes, for the pay", "ary 
money to the bearer on demand, re- iſſuable from time to . ace any 
after any payment at the /ame place, os any other place tion exhib? 


where they were firſt iſſued. W 
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With reſpect to Foreign Bills, drawn here in ſets, according to 
the cuſtom of merchants, every Bill of each ſet is ſubject to a 
ſtamp duty as under : | ; 


ta 
For ſums not exceeding YZ. 100 8 Be a & 
For ſums exceeding - 100 not exceeding . 200 o 9 
1 


— — 200 * — 


The duties are payable by the drawers or makers of the bills or 5 2. 
notes reſpectively ; and the ſheet or piece of vellum or parchment, 5 19. 
or the ſheet or piece of paper, on which the bills or notes are en- 
crofſed, written, or printed, -muſt be ſtamped Before theſe are 
drawn; and the commiſſioners and their othcers are prohibited 
from ſtamping any vellum, Sc. at any time after any bill of ex- 
change, promiſſory note, or other note, draft, or order, ſhall be 
engroſſed, written, or printed thereon. 

And it is enaCted, that no bill of exchange, promiſſory note, 
or other note, draft, or order, liable to the duties, ſhall be pleaded 
or given in evidence in any court, or admitted-in any court to be 
good, uſeful, or available in law or equity, unleſs the vellum, c. 
on which it ſhall be engroſſed, printed, written, or made, ſhall be 
ſtamped with a lawful ſtamp to denote the rate or duty, or ſome 
higher rate or duty in the act contained. 

It is likewiſe enacted, that if any bill, &c. for the payment of 66. 
any fum amounting to 40s, or upwards, be engroſſed, Wc. on 
rellum, Sc. which ſhall not be ſtamped, &c., or which ſhall be 
llamped with a ſtamp of a lower denomination or value than by 
the act directed; there ſhall be due, anſwered, and paid to his 
mayeſty, S'. the full rate or duty chargeable thereon, which ſhall 
be payable by and charged upon all and every perſon or perſons, 
lycrally and reſpectively, who ſhall draw or make, and utter and 
negotiate, or cauſe to be drawn or made, and uttered and nego- 
tited, any ſuch bill, Sc. on ſuch vellum, Oc. not ſtamped, or 
lumped with ſuch lower duty, his, her, and their reſpectire 
executors, adminiſtrators, and aſſigns. 

And any perſon who ſhall write or ſign, or cauſe to be written 
or ſigned ; or who ſhall accept or pay, or cauſe to be accepted or 5 10. 
pad, any of thete inſtruments, without the proper ſtamp, ſhall, 
wr every offence, forfeit the ſum of 20/, _ 
penalty of 20/. is alſo impoſed on any perſon who ſhall re- 5 7. 
le any of the re-ifſuable promiſſory notes, atherwiſe than is 
permitted by the act. 

Lieſe penalties may be ſyed for in any of the courts at V- 
Pun/ter, for offences committed in England ; and in the Court of § 24» 
Exchequer in Scotland, for offences committed there, by aCtion 
abt, bill, plaint, or information, in which no eſſoin, privi- 
de, Wager of law, nor more than one impatlance ſhall be 


1 
1 


lowed, 
and any juſtice of peace, reſiding near the place where the 523. 
ces committed, is authoriſed and required, on any inform- 
on xhibited, or complaint made, to ſummon the party accuſed, 
and 
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Merchant and Berchandize, 


and the witneſſes on either ſide; and, on due proof made, to give iFuc 
judgment for the penalty, and to iſſue his warrant for leyying it acti 
on the goods of the offender; and unleſs they be redeemed within buf 
ſix days, to cauſe a ſale to be made of the goods taken under the draf 
warrant, rendering to the party the overplus, if any; and if goods fron 
cannot be found ſufficient to anſwer the penalty, to commit the 4 
offender to priſon, there to remain for the ſpace of three months, of 
unleſs ſuch pecuniary penalty ſhall be ſooner paid and ſatisfied; but of t. 
the juſtice may mitigate the penalty as he ſha!l think fit, (reaſon- maje 
able coſts and charges of the officers and informers, as well if payn 
making the diſcoyery as in proſecuting the ſame, being always 2. It 
lowed, over and above ſuch mitigation,) ſo as ſuch mitigation 6 {true 
not reduce the penalty to leſs than a moiety over and above the whic 


ſaid coſts and charges—provided, that any one who ſhall feel him. 
ſelf aggrieved by the judgment of ſuch juſtice, may, on giving ſe 2. V 
curity to the amount of ſuch penalty, together with ſuch coſts 
ſhall be awarded in caſe ſuch judgment ſhall be affirmed, appeal to 


the next general quarter ſeſſions for the county, riding, or place, As 
which ſhall happen after 14 days next after ſuch conviction ſhall notes 
have been made, and of which appeal reaſonable notice ſhall be ſoul 
given, who are empowered to ſummon and examine witneſſes upon gal 2 
oath, and finally to hear and determine the ſame ; and if the judy- pay tl 
ment be affirmed, the court may award the offender to pay ſuc As 
coſts, occaſioned by ſuch appeal, as to them ſhall ſeem meet. and n 

And if any one, being ſummoned to give evidence before ſuch mercl 
juſtice or juſtices, ſhall refuſe to appear, without a reaſonable cn. hand, 
cufe to be allowed by ſuch juſtice or juſtices; or, appearing, ſha of exc 
refuſe to give evidence, every ſuch perſon ſhall forteit the tum d As, 
40 f. to be levied in the ſame manner as directed with reſpect i 8. S. 
the other penalties. Vero: 

The time limited for a common inſormer to ſue in is three entitle 
months, either in the ſuperior courts or before juſtices of peac?; Caants 
and if a common informer ſue within that time, the penaltics a pay th 
divided in moieties between the informer and the king. | entwe 

If no informer ſue within that time, then the penalties are on cord 
recoverable in the name of his majeſty's attorney general in #4 be liab 
land, or advocate in Scetland, by information in the reſpecuut gives | 
courts; and the whole of the penalties go to the king. charge 

And if any perſon ſhall counterfeit, or procure to be counter : So, 
feited, any ſtamp directed to be uſed by this act; or ſhall „ 
terfeit or reſemble the impreſſion of ſuch ſtamp on any vellum, S. no bil 
or ſhall utter, vend, ſell, or expoſe to ſale, any vellum, Ee. abs ſuch b 
to the duties, with ſuch counterfeit mark or impreſſion, know" paid 01 
the ſame to be counterfeited ; or ſhall privately or fraudulent! nt c 
uſe any ſtamp or mark directed by this act to be uſed, with — — 
to defraud his majeſty, Se.; he ſhall be adjudged 2 9 [Th 
and ſhall ſuffer death as in caſes of felony, without benefit 1 4 
clergy, 2h M09 gy ? bn . 

Drafts or orders for the payment of money to the 3 2 SO 
demand, bearing date on or before the day on which the l . 4 


are iſſued, and at the place from which the ſame are — 
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Fued, and drawn on any banker or bankers, or perſon or perſons 
acting as a banker or bankers, and reſiding and tranſacting the 
buſncſs of a banker within ten miles of the place where ſuch 
draft or order all be actually drawn and iſſued, are exempted 
from the duty. 

An ali promiſſory and other notes and bills iſſued by the Bank 
of Lug aul are exempted from any ſtamp duty, on conſideration 
of the governors and company paying into the receipt of his 
majeſty's Exchequer the annual ſum of 12,000 J. by half-yearly 
payments. 

It is alſo provided, that nothing in the preſent act ſhall be con- 
irued to give legality to any bul of exchange or promiſſory note 
which was not legal before.] 


2. What ſhall be ſaid a Bill of Exchange, or Negotiable Note, 
within the Cuſtom of Merchants. 


As the cuſtom of merchants hath eſtabliſhed theſe bills and 
notes, ſo hath it preſcribed their form, and required that the ſame 
ſhould be in writing, and drawn by the party, or thoſe having le- 
gal authority from him; and ſuch drawing raiſes a contract to 
pay the money without any expreſs promiſe. 


As to the form of the bill, it is ſaid, that the ſame ſtrictneſs 
and nicety are not required in the penning of bills current between 
merchant and merchant, as in deeds, wills, Sc.; on the other 
hand, it may happen, that a writing may have the form of a bill 
of exchange, and yet be otherwiſe. 

As, if A. draw a bill upon B. in this form, Sir, you are to pay 
5. S. G much of the money belonging ts the governors and company 0 
Vevonthire Mere, &c.z this is no ſuch bill of exchange as will 
entitle $, 8, to an action againſt the drawer on the cuſtom of mer- 
caants; for it is only a direction or appointment to the caſhier to 
pay the money, and that out of a particular fund, and doth not 


entwer the neceſſity of trade, not being a negotiable bill, or made 
miorible over; and charging the drawer on ſuch a note, would 
be liable to this further inconveniency, that hereby every one, who 
gives his ſteward an order or authority to pay money, might be 
charged for non-payment. 

So, a bil! drawn by A. upon B., requiring him to pay C. 7 /. 
every month out of the annuity, or growing fund of the drawer, is 
no bill of exchange, nor the drawee liable, though he accept 
ſuch bill; for it concerns neither trade nor credit, but is to be 
paid out of the growing ſubſiſtence of the drawer ; ſo that if the 
party die, or the fund be taken away, the payment is to ceaſe and 

termine. 

{The Earl of Delorane drew a bill on Brechnock, requeſting him 
0 pay to Miſs Read, thirty-two pounds and ſeventeen ſhillings out 
of /. Steward's money, as ſoon as he ſhould receive it; which 
bill Breckneck accepted generally, 
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againſt the plaintiff for this among other reaſons, that it was pay. thoſe 
able out of a particular fund; and it being objected at the bet, It Was 
that this bill was accepted by Brecknock generally, and in an uuli. one, 
mited manner; it was anſwered by the court, that if the bill had Its 1 
been drawn accordingly in a general and unlimited way, both the tion in 
bill and the acceptance would have been good, but the acceptance out of 
here mult mean that Breckneck accepts it to pay out of Steward: 90, 
money, not out of the drawer's, | « bod 
And on the ſame principle which governed theſe caſes, an order an act 
from the owner of a ſhip to the freighter, to pay money on account body t 
of freight, has been held to be no bill of exchange. payme! 
However, ſuch a bill from the freighters of a thip to the perſon 90, 1 
to whom the freight is due, if good in other reſpects, would cer. *® not! 
tainly not be bad becauſe it was made payable on account of freight, WR r0mil: 
becauſe indiſputably there is a pex/o722l credit given to the drawer, Allo 
the words on account of freight only expreſſing the conſideration for WW payraer 
which the bill was given, ſuch a 
And there may be caſes where the inſtrument may appear at ss on 
firſt ſight to be payable out of a particular fund, and in reality be Mchants. 
otherwiſe, of which deſcription the following caſe is one :—4. . an „rte 
drew a bill of exchange, dated 25th of May, by which he requeſted Hen 4 col 
A7*Leod “ one month after date, to pay to Suce, or order, 9/. 10: linz. 
& as his quarterly half-pay, to become due from the 24th of Jun, (80, a 
&« to the 29th of September next by advance.” M Lead accepted I recety 
it, and on his refuſal to pay, was ſued in the Common Pleas, WW" me a 
where judgment being given againſt him, he brought a wnit of 8 able t. 
error in the King's Bench, and objected to the judgment that this dlolute] 
caſe reſembled the former caſes, being payabie out of a particular ether © 
fund; bat the court held that this bill was drawn on the particular In the 
credit of the drawer, not on that of the half-pay, for it was to be f payme 
paid as ſoon as the quarter began, and whether that ſhould ever Hurt of 
become due or not; and the mention of the quarterly half ment 
was only a direction how the drawee was to reimburſe himſelf. Thus,; 
Of the diſtinction taken between bills and notes in this reſpeQ, of the 


egotiahle 


. . .y + P 53 - 7 . * 
the ſollowing is an illuſtration:— “ I promiſe to pay to William | 
at * 

MIC It 


« Burchell, the ſum of 1617. 125. three months after date, for 


« value received out of the premiſes in Re/emary-lane, late in th: WW the tin 
« poſſeſſion of Thomas Rewer Sherwin :”- was held a good note er cg. 
under the itatute. do, a n 
But a bill or note muſt be abſolutely payable at all events, and come o 
not depend on any particular circumſtance which may or may ng en the 
happen in the common courſe of things. Ae, fo 
T homas Rogers made a bill of exchange, by which he requeſted I able on 
Reger Lynch to pay to Henry Haydoct, or order, the ſum of 14 l. 13 Ong 
out of a-fifth payment, when it ſhouid become due: this was held WP"! tlie let 
not to be a good bill of exchange, on account of the uncertany Thus, 
whether any fifth payment might ever become due, as well as 0 wal be 
account of its being payable out of a particular ſuſ a. e [tip is 
So, an order to pay money, „ provided the terms mentioned 6 80, 61 
« certain letters written by the drawer were complied with, teceipt 


not a good bill, though the acceptance admit a compliance ” 
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thoſe terms, for it was no bill until after ſuch compliance, and if Bayley, 

it was not a bill when drawn, it could never afterwards become 2 
k ne. 

* : [ts uncertainty in this reſpect was one reaſon of the determina- Supra, 695. 
tion in the caſe of Dazukes againſt Delorane, it being an order to pay 

out of Stexward's money, when received, which might never happen. 

id do, a note © to pay à certain ſum of money, or to render the Smith v. 

« body of J. S. to priſon by ſuch a day,” is not a note on which Bobeme, 


rder an action will he by the ſtatute, after failure of rendering the 3 
a body to priſon, becauſe it was not neceſſarily and originally for 1362. 2386. 
payment of money, but only became ſo by matter ex poſt facto. | 
* So, neither is 2 note * promiling to pay money, if another do Appleby v. 
er. ot pay it within a limited time 3” for this is only an eventual 3 
nobt, promule.] 363. 4 Vin. 240. pl. r6. 
wer, Allo it hath been reſolved, that if A, give a note to B. for the 4 Mod. 242. 
n for payment of a ſum of money when he the ſaid A. ſhould marry Cemb. 227. 


. . C. Pear- 
ſuch a one 3 B. cannot bring an action on ſuch note, and declare n v. G 


ar at en a vill of exchange, ſetting forth the cuſtom of mer- ret. [Beard- 
ty be chants, &c., for that in truth there is no ſuch cuſtom, being only g 
4.3, g (rem ent founded on a marriage-brokage, and to pay money 2 Str. 11 fr. 
zeſted Nen colliter al contingency ; which contingency cannot be called S. P.] 


' 105, Wii lit, ſo as to come within the cuſtom of merchants. 


Jus do, a note * promiſing to pay to A. B. a ſum of money, value Roberts 
-epted « rece:ved, on the death of a particular perſon, provided he leave 7 eake, 
Pleas, meln ſutlicient ſum to pay the ſame, or if I ſhall be otherwiſe 323. 
nit of able to pay it,“ is not good within the ſtatute, becauſe it is not 

at this Dotutely payable at all events, but depends on two contingencies, 

ticular ner of which may ever happen. 

ticular ln the caſe of notes, however, it is not neceſſary that the time 

sto de payment ſhould be abſolutely fixed; it is ſufhcient if, from the 

Id ever urg of the thing, the time muſt certainly arrive on which their 

alf-pay ment is to depend. 

aſelf. Ihus, a note « to pay to A. or order, fix weeks after the death Cooke v. 
eſpe, ehe defendant's father, for value received,” was held to be Colchan, 
Fillan tzotiable within the ſtatute, for there was no contingency by gn ens 
te, for hn might never become payable, but it was only uncertain as 

e in the de time, which, it was ſaid, was the caſe of all bills payable 

od note ter ligl:t, 


90, a note © payable to an infant, when he the infant ſhould Per Lord 
nts, and come of age,” and ſpecifying the time when that was to be, viz, . 
may 00! n the 12th June 1750, was held to be negotiable within the Nelſon, 
Aute, for it would have been clearly good, if it had heen made 1 Burr. 227. 
equeſtcs e on the 12th of June 1750, which is a day certain, without 
Lina that the plaintiff was then to come of age, and it is 
as he! * 140 leſs certain from the addition of that circumſtance. 
certain 
ell as 00 


bus, * a promiſe to pay within two months after ſuch a ſhip Andrews v. 


ol be paid off,” will make a good note : for the paying off of * 
bez is a thing of a publick nature, and morally certain. L. If prirate ſhip 1 


* TN promiſe to pay to George Pratt, or order, 8/. on the Evans v. 
"pt of his the faid George Pratt's wages, due from his Underwood, 


| 2 1 Will 26 
« majeſty's 266. 


- FE) a3 
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« majeſty's ſhip the Sufo/k, it being in full for his wages, ani broug 
« prize money, and ſhort allowance money for the faid ſhip," 


was held a good note on the authority of the laſt caſe and there 9s, 
being an averment that the wages were received, the plant Wi .,.;, 
recovered, ] for th 
Paſch, But it hath been held, that a note drawn in theſe words, In. thoug 
ns . miſe to account with J. S. or his order, for gol. value received h words 


Lea, Stra. me, &c. is a good negotiable note, within the ſtatute 3 & 44 bill 
629. 2L9. c. 9. and that the word account ſhall be conſtrued the ſame a che dr 


- 


Raym-1350 pay, and not to render an account as factor or bailiff; and the 


plalnt! 

rather, becauſe he is not only accountable to F. S., but likewik ; Yet 

to his order; which he cannot be as factor or bailiff, and therefore ind th 

it muſt be to pay the money to the indorſee, or order of J. &. an a; 

Chadwick {Neither will the addition of extraneous circumſtances vitiatez i mere + 


. Allen, note. Thus, „I do acknowledge that Sir Andrew Chadwick hu dere o 

8. 205. ce delivered me all the bonds and notes for which 400 J. were pi reaſon 
« him on account of Colonel Synge, and that Sir Andrew delixeri i ference 
e me Major Graham's receipt and bill on me for 10/., which 10. 
« and 15 J. 5 5. balance due to Sir Andrew, 1 am {till indebted far 
« and do promiſe to pay ;” is good. 


than en 
remedi: 
words. 


The words © value received,” being in general inſerted in bil he ms 
and notes, there ſeems to have been ſome doubt, whether ti: {erera] 
Banbury were eſſential: in one caſe, where the want of theſe werds a notes, i; 
v. Lifiet, objected, a verdict was given on that account againſt the inn 10 force 
eee ment, but that caſe ſeems to be of very doubtful authority: bs proved 
Delorane, ſubſequent caſe the ſame objection was made, but as the inſt they def 
3 WIH. 207. ment was clearly defective on another ground, the court gait contract 
opinion as to this point. e's to the re 
Fort. 282. On ſeveral occaſions it appears to have been ſaid incidentally 177;1;. 
3 the court, and at the bar, that theſe words are unneceſiary. Ar 
3 1 Show. 5. 457+ 2 Ld. Raym. 1556. 1481. Lutw. 889. 1 Mod. Ent. 319. goods to 
an accou 
White v. And the point is now fully ſettled, that they are not neceſar lad no « 
Ledwick, for as theſe inſtruments are always preſumed to have been mig z, , 
B. — H. on a valuable conſideration, words which import no more cf accou 
Ms, be eſſential. * 
9 Whether it be eſſential to the conſtitution of a bill of exchat 7 17 0 : 
that it ſhould contain words which render it negotiable, 2 ; _ Iy 
v. Liſet, direct judicial deciſion, There are two cafes in whic 4 accept: 
2 Sir, 1212+ of ſuch words was taken as an exception, but as there _ a 1 70 
— . objections on which the bill was in both caſes held to be 5 « N. 


2 Will. 212. was not thought neceſſary to decide on that point. 4c bi 
Chamber- In another caſe the ſame exception was taken and over" 


, - of 
Iyne v- Pe- but under ſuch circumſtances as that the point was not ge" 
arive, 


> S 2 if a draught 
Wil, cz, determined. The defendant had given the plainti : 
1 one Heddy, for the payment of a ſum of money for work done 


the plaintiff for the defendant : the plaintiff had nee 
mand payment for a conſiderable time after the draught M8. 


and in the mean time Heday became ipſolycnt, The 2 


v 
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brought his action for work and labour, and the defendant at the 
hip trial proved his having given this draught to the plaintiff in pay- 
there WWW ment. But not being payable to the plaintiff or order, the ju 
int WW confidered it as not being a bill of exchange, and gave a verdi 
for the plaintiff, On an application for a new trial, the court 
Irs WW thought it unneceſſary to decide on the general queſtion, whether 
ved by Vords importing negotiability were eſſential to the conſtitution of 
A, bill of exchange, becauſe they were of opinion that by accepting 
: a3 10 WW che draught, and keeping it ſo long after it became payable, the 
nd the plaintiff} had given credit to Heddy, and diſcharged the defendant. 
kewile Yet it has been ruled that ſuch words are not neceſſary in notes, Per Lord 
ereſor: and that the perſon to whom they are made payable may maintain 1 
8. an action on them, within the ſtatute, againſt the maker. And Paine, bi 
ita tere are ſeveral caſes in the books of reports where ſuch wards Ca. temp. 
vick bu were omitted, and no exception taken on that account. The Hardu. 2838. 
ere pal reaſon of this indulgence to notes may be, that they have leſs re- 
livers BY ference to trade and diſtant commerce, being properly no more 
ch 10 than engagements between party and party; and the ſtatute being 
ted f remedial, the benefit of it has been extended beyond the literal 
words, 


| in dill It muſt alſo be obſerved, that in moſt of the caſes where the 
her te ſeveral inſtruments have been denied the privilege of bills and 
ers wa notes, it is not, for that reaſon, to be concluded that they are of 
c inter vo force : when the fund from which they are to be paid, can be 


ity *10 
e inſt 


| gave 1 


proved to have been productive, or the contingency on which 
they depend has happened, they may be uſed as evidence of a 
contract, according to the circumſtances of the caſe, or according 
to the relation in which the parties ſtand to one another. 


enti Milla Matis, a merchant, who traded to Gibraltar, employed Maber v. 
J. Macs Maſſias as his factor there, who uſed to conſign Watts — 
310. goods to certain agents in Barbary for ſale. Maſſias uſed to keep 2 


an account with the agents, and another with Watts, but Watts 
lad no communication with the agents. On the 21ſt of May 
1772, Watts drew a bill in the following terms, for the balance of 
al account that day ſtated between him and Maber and Kentiſh, 
merchants, with whom he had dealings: 

„dir, pleaſe to pay to Meſſrs. Maber and Kentiſb, or order, 
" 195/. 145. 10d, out of the produce of goods you have of mine, 
now lying at Gibra'tar, Barbary, and Leghorn, as ſoon as the 


necefan 
een Mas 
Ore Cans 


' exchal} 
le, as , 


: let 5 
* [ lame thall come into your hands, after diſcharging the preſent 
, acceptances. 
ot 


No. 63, Preſcot-ftreet”? 


over us lich bill Maſſas accepted in the following words underwritten, 
ot geo" ere to conform to this order, Moss Mass1as.” 


draught Before this bill was paid, Watts became a bankrupt, and Maſſiat 


A Jon | : 

5 1 vlng payment, an action was brought againſt him for “money 
' um dad and received to the uſe of the plaintiff.” On the trial it 
he ga peared, that Maſſiac had large quantities of goods of Watts in 


ks hands in 1773, to the amoynt of 1657/. and more in Tat 


þrovg 


==; _ 


— | — ET RN TEIN - r 
- ES B — Q = — <- 
„ „ RR 8 = . 1 
_— T — E 2 5 — . 
3 A 2 = — == 27s — r 5 


— PT ER _ 
> = r — 


— A E- — — 
— — Hh — 
— — = a 


— Ceci Gu Ba 


— 8 
r SRC 
2 — 2 _ * — 


* == EI 
2 
— 


. 2 
2 - 

——_— ca. tt 
2 — ICS 

— — caak::z 


700 


de Pre- 


amble to ſt. 
15 Geo. 3. 


„ 51. 


513. 
17 Geo. 3. 
C. 30. 


81. 


Merchant and Merchandize. 


That he had paid large ſums for Watts, but whether for engape, | 
ments prior to 1772, or not, did not appear. able 

The defendant gave evidence of ſeveral prior engagements, by Wl chen 
theſe did not cover the whole account; and alſo that there wa, with 
at the time of acceptance, and ſtill remained, a balance due 90 and 
Maſſias himſelf of 870 J. There was a verdict for the plaintif; lor ü 
and an application being made by the defendant for a new trial, erpir 
the court obſerved that the queſtion was, Whether the deſenom i maki 
had in his hands 195 J. for the uſe of the plaintiff? He was proved i Perle 


to have had goods to the amount of 165 7, and that his accept paid : 
ances, in the common and technical ſenſe of the words, as applied dorſe: 
to dills of exchange, together with certain other indorſements by and a 
which he had engaged himfelf to pay money for Watts, lets bite 
balance in his hands more than ſufficient to pay the plaintiffs; i The 
the balance of 8 70 J. due to Mafſias himſelf, be excluded. Fir forme! 
this balance, then unliquidated, it never could have been meant WF Setiati 
to provide, nor was it meant that the bill or its acceptance ſhould r Aue 
be ſubject to it, for then there would have been fraud in the „ 
drawer, and alſo in the acceptor; both knew, or muſt be ſuppoſed i © leſs 
to have known, at leaſt Maffas knew, how the balance then WW man 
ſtood. If he meant to have reſerved his own balance, he ſhould a 
have made a fpecial acceptance; but having accepted it generally ber 
in the terms of the draft, ſubject only to prior acceptances, ht nd 
ſhall not ſhelter himſelf by this concealed balance due to himſelt FR 
in the courſe of a running account. " 

It having been found by experiezice, that trade and commer: WY - wy 
ſuffered materially from the circulation of bills, notes, and dis ＋ 15 
for very ſmall ſums, which paſſed as caſh, and many of them beit , wr 1 
made payable under certain terms and reſtrictions with which the * | 
poorer ſort of manufacturers, artificers, labourers, and others could oo 4 
not comply, without ſubjecting themſelves to great extortion and nt ' | 
abuſe, the legiſlature has thought proper to lay certain reſtrins _ 
on bills or notes under a limited ſum. 

All notes and bills for the payment of any ſum under tuen Who 
ſhillings, which had been iſſued before the 24th of June 1775, Ver 
made payable on demand. It is « 

Notes and bills for leſs than twenty ſhillings, iſſued after ws ap N 
24th of Fung 1775, are declared void. And any perſon pu 105 there te 
or uttering ſuch bills or notes, or in any manner engaged in - brin rn 
negotiation of them, is liable to a pepalty of not more than 20% 1 ns ls 
nor leſs than 8 J., to be recovered and applied in the mann? "WY pg 
pointed out by the act, which was to continue for fiye years. 3 1 


The good effects of this act being found, further proviſions fr 
the ſame purpole were made by another two years aſter. 405 80, if 
| 


All promiſſory, or other notes, bills of exchange, or th wards ref 
or undertakings in writing, being negotiable or transferable, on to w. 
the payment of 20 or for any ſum of money above on: 7 Xeptor ; 
and leſs than 5/., or on which 207., or above that ſum, a Xceptor, 
than 5/., ſhall remain undiſcharged, iſſued aſter the firſt of Jan! But the 


1778, ſhall ſpecify the names and places of abode of the perla 


reſpeRively to whom or to whoſe order they mall be made 15 
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abe able; ſhall bear date before or at the time of drawing or iſſuing 
them, and not on any ſubſequent day; ſhall be made payable 
within the ſpace of twenty-one days next after the day of the date; 
T and ſhall not be transferable or negotiable after the time limited 
for the payment : and every indorſement ſhall be made before the 


15 expiration of that time, and bear date at or before the time of 
tn, making it, and ſhall ſpecify the name and place of abode of the 
nan perſon or perſons to whom or to whoſe order the money is to be 
_ paid: and the ſigning of every ſuch note, &c., and alſo every in- 
* „ dorſement, ſhall be atteſted by one ſubſcribing witneſs at the leaſt 
20 and all notes, c. of the above deſcription not having theſe re- 


quiſites ſhall be utterly void. 
The ſame penalties, recoverable in the ſame way as in the 52. 


fs * former act, are impoſed on every one uttering, publiſhing, or ne- 
dem WY odating ſuch notes, Oc. without the requiſites preſcribed. 
ſoul And all negotiable notes, &'c. iſſued before the 1ſt of January, 6 3. 


for any ſum between the ſum of 20 5. and 5 l., or on which 205. 


* or leſs than 5 J. remained undiſcharged, are made payable on 

| demand. 

Axe And this act and the former act are continued not only for the 5 4. 

Dy” reſidue of the fave years of the former, but alſo for other five years. 

oy u ene a ſubſequent ſtatute, both the former are made per- Os 
petual, tas 
him It hath been reſolved, that a bill of exchange drawn by a gen- Carth. $2. 
a tleman, who is no trader, ſhall notwithſtanding make him re- nes 
1 drafs ſponſible within the cuſtom of merchants ; for otherwiſe perſons „ Sarsficld, 
Arn of diſtinCtion travelling abroad would ſuffer in their credit; and Comb. 45. 
ich the BY © might bring a general inconveniency on trade. itſelf, when it int 
cm me to be known to foreign merchants, that there were ſome 

wg who, though they took upon themſelves to draw bills of exchange, 

rains bet were not liable to the payment thereof. 

 twent YG 3: Who ſhall be ſaid liable to the Payment thereof; and therein 

57 Wet of ſuing the Drawer, Indorſor, or Acceptor. 

after de It is clear, that (a) every drawer of a bill is liable to the pay- («) That i 
blaze dent thereof, as is every (6) acceptor and indorſor : alſo, (c) if —_— 
4 in be ere are ſeveral indorſors of the ſame bill, the laſt indorſee may l ale tiabte 
ban 20l bring his action againſt the firſt indorſor, or any of them; for the Molo, 278. 


ande dorſement is 9, a new bill, or at leaſt a warranty, as ſome (6) pe 
n books expreſs it, by the indorſor, that the bill ſhall be paid. — it, 
Bons ft cannot afterwards reyoke it. Molloy, 283. (e) Skin. 343+ Pl. 11. Ld. Raym. 18. Stra. 479 


aun 90, if a bill be drawn upon A., and he accept it, and after- Molloy, 
ry c refuſe payment, upon which the bill is proteſted, the per- 273. 
Nat fu an to whom it is payable may bring ſeveral actions againſt the 
* Teeptor and the drawer; for the proteſt is no diſcharge of the 
1 aceptor, \ 


But though the drawer, acceptor, and indorſor, are all liable, ; Mod. 86. 


Ae let the party can have but one ſatisfaction: but, until ſuch ſatiſ- Lure, 880. 


| . 82. S 
Ie; faction 255. Pl. 3. 
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Co: 4. 32+ faction is actually had, he may ſue all, or any of them; and 15 


== cordingly it was adjudged in the Exchequer-chamber, where the 
Sui. Caſe was, An indorlee ſued the drawer, and had judgment ayainſ 
him; and he alſo brought an action againſt the indorſor, to which 
the indorſor pleaded the judgment againſt the drawer, but the plez 
was held ill; for that the judgment was no ſatisfaction, without 
which the party could not be barred of the remedy which he hat 
againſt the other. | 
[Neither is the engagement of an indorſor diſcharged by a 
ineffectual execution againſt the drawer, or any prior or ſuble- 
quent indorſor. 
Haylingv. A bill was indorſed by Sheridan, and afterwards by one Buy, 
3 and came into the hands of Hayling, who ſued Boon, and took 
— 5. him in execution, and afterwards let him out on a letter of licence 
without paying the debt. He then ſued Sheridan, and held hin 
to bail: Sheridan not paying the bill, Hayling brought a thirl 
action againſt Mulhall, one of the bail, who inſiſted that the debt 
was ſatisfied by the impriſonment of Boon, But it was obſerved 
by the court, that each indorſor is independent of the reſt, and 
that the bill-holder had a right to ſue all the indorſors till the bil 
was fatisfied : the law indeed ſo highly regards the liberty of the 
ſubject, that the taking of his body in execution is, with reſpect 
to him, a full ſatisfaction of the debt. But it only operates 8 
diſcharge to the identical perſon fo impriſoned; it does not di- 
charge even his goods after his death, ſince the ſtatute of Jams 
the Firſt, The remedy ſtill remains, after the death or diſcharge, 
againſt every other indorſor.] 
Molloy, And not only the drawer, acceptor, and indorſor are liable, bit 
281. 285. alfo by the cuſtom of merchants, if one merchant draw a bil 
(-) _ which is proteſted, and another hearing thereof declare that be, 
ſcribe for for the honour of the (a) drawer, will pay the contents; and there 
ee upon ſubſcribes in theſe or the like words, I the underwritten 


ſubſcribes bind myſelf as principal, according to the cuſtom of merchants, for tit 
for the ho- ſum mentioned in the bill of exchange, whereapon this proteft i 
oy 2 the made, &c., this ſhall as effectually bind him, as if he had bet 
Carth. 229. the original drawer ; and by this the perſon to whom the bill l 
Tut. 196. payable hath his remedy, both againſt ſuch perſon, as ſurety, 206 
alſo againſt the principal. But the principal, or original dra 

is liable to him who thus ſubſcribes for his honour. 
20 Mod.36, If A. draw a bill on B., who has effects of his in his han 
37- and B. accept the bill, which is afterwards proteſted for wo 
payment, and the bill be afterwards indorſed to A. the drawer, | 
may maintain an action as indorſor againſt B., but if there la 
been no effects of A.'s in the hands of B., ſo that the acceptam 

was only for the honour of A. the drawer, he could 
action; for thereby the money would be recovered only to be n 
paid again. f a 
It hath been held by ſome opinions, that though an indorſor | 
liable, that yet, in an action againſt him, it muſt be alleged ben 
declaration, that the money was demanded of the drawer, he be 


2 Salk. 126, 
pl. 6. cont. 
Salk. 133, 
pl- 10. 
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de principal debtor, and the indorſor only a ſurety, warranting (a) The 


the BY payment in caſe the drawer made default: but the better opinion nay? - 
ink ems to be, that this is not material, every indorſor being to be Raymonds 


uch WW confidered as making a new bill, or note, on whoſe credit alone end Eyre, 


; held, that a 
ple Wl perhaps the money was given, and the drawer not at all known em ont: 


hout to the indorſee. It ſeems, however, to be more adviſable to give the drawer 
» hat WH; in evidence, that there was a demand on the drawer, or an was requiſite 


endeavour to find him out; but this alſo hath been thought by ICON 

* 
An) ſome not to be neceſſary, theivdorſor's 
ſuble⸗ engazement bring only conditional. — But Parker, Pratt, and King, held it not to be neceſſary ; ſaid 
by Lord Hardwicke, Mich. 10 Geo. 2. to have been fo ruled by them at the Sittings ; and of the latter 
opinion he ſeemed to be himſelf; and heid it clearly, not to be neceſſary to allege it in pleadings [And 


But i is now ſented, that to entitle the indorſee to recover againſt the indorſor of an inland bill of exchange, 
| took it is got geceſ).zry to demand the money of the firſt drawer. Heylin v. Adamfon, 2 Burr. 669. ] 

cence | 

d him 4. Who ſhall be ſaid entitled to the Money. 

z third 

e debt The money is to be paid to him in whoſe favour the bill is Cath. 130. 


ſerved drawn, or to the indorſee, in caſe it be indorſed over; of which 

U. and iandorlement it ſeems the drawer, acceptor, and drawee mult take 

he bil rotice at their peril; alſo, if there are ſeveral indorſors and in- 

of the Peorſces, the laſt indorſee is entitled to the money. | 

reſped lt a bill of exchange is made payable to A., who indorſes it to Show. 163. 


p., who indorſes it to C., and it is proteſted for non-payment z Peken v. 
x . WY . a "of Hartiat. 
may bring an action on this bill, notwithſtanding his indorſe: 


| ame ment, 

— If A. draw a bill of exchange, payable to B., for the uſe of C., Carth. 5. 
nd B. for valuable confideration indorſe it over to D., D. may * 264 

ble, bu ring an action againſt 4. the drawer; and he cannot plead Show. g. 

„ the money was extended in his hands at the ſuit of the king, S. C. Evans 

hat be, rn debt due from C., for C. being only celui que truſt, had N 

d then: ly an equitable intereſt, and no (6) legal remedy for the judged, and 

rina Oc); and B. is only reſponſible in equity to C. for the breach affirmed in 

| for th If truſt, the — 

5 | quer-cham- 

protef i '" 2 Vent. 309. S. C. adjudged ; it appearing that the bill was indorſed before any ſeizure, or writ 

ad ben out, and that an indorfement on ſuch bill was good by the cuſtom of merchants, (5) So, 

bill : den a fingle bill made to A. to the uſe of him and B., the defendant pleads a releaſe made to him 

1C en uon Cemurrer it was adjudged for the plaintiff without difficulty; for B. is no party to the 

rety, 2nd ma therefore can neither ſue nor releaſe it; but it is an equitable truſt for him, and ſueabſe in the 

dane, Ty, A. will not let him have part of the money; and the book of E. 4. cited, that he might 
«ue in ſuch caſe, was denied to be law. Lev. 233. Offy v. Ward. 

is hand 

for no#- Of the Indorſement. 


rawel, he 
here bad 
cceptane 


| have 1 


Indorſement is a term known in law, which, by the cuſtom of Money, 287. 
erchants, transfers the property of the bill or note to the in- 7 = 
briee; and is uſually made on the back of the bill, and muſt be AS 5.4 


| witting; but the law hath not appropriated any ſet (c) form fer forth in 


ſ 0 . 7 
to b Lords, as neceffary to this ceremony; and therefore it hath bee words, 
en held, that; . f 0 iy dorſa vit 
wi: ;.. at if a man write on the back of a bill of exchange, ſuper billew 
ndr ol. fe paid 10 J. S., or, The content of this bill is to be paid to illam content. 
ed in bille illius 


5e and ſet his hand to it, this is a good indorſement. folvend. is 


* r Yervift, without ſhewing that it was ſubſcribed. Salk. 140. pl. 14. The dare indorſe- 
ce transfers no property, and though it may be filled up at any time bef.re the note is 
given 
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given in evidence, yet that has been denied after. Theo. Evid. 84. 2 Str. 1103. centr. [Buy a H 
indorſement will transfer the property, and is more frequent than an indoriement in full. iu 
is, to render the bill or note afterwards transferable by delivery only as if it were payable to bean, is 
by only writing his name, the indorſer ſhews his intention that the inſtrument ſhould have a gener 
currency, and be transferred by every poſſeſſor. Dougl. 633. 639. ] 


Salk. 126. 


So, if A. having a bill of exchange, writes his name on the 
8 N back of it, and ſends it to J. S. his friend, to get it accepted, 
Molloy,281, which is done accordingly; A. notwithſtanding his name, my 
S.P. and bring an ction againſt the acceptor ; although objected, that the 
—.— property was transferred to J. 8, for J. S. had it in his power 
tice among either to act as ſervant or aſſignee; and if he had filled up the 


merchants. blank ſpace, making the bill payable to him, that would hax 


_ mer * witneſſed his election to have received it as indorſee; but thi 
whom a bill being omitted, his intention is preſumed to act only as.ſervant v 


was deliver- A., whoſe name he would uſe only in order to write the acquit 
ed with a tance over it 
blank in- fe; a 
dorſement, and who carried it for acceptance, was admitted, in an action of trover for. the bill git 
the drawee, to prove the delivery of it to the latter. Lucas v. Haynes, 1 Salk. 130. 2 Ld. Rin 


871,] 
A bill payable to a man's order is payable to himſelf, and! 


Salk. 130. 

abs 401. may bring an action thereon, averring that he made no order, & 

Carth. 493. So, where a bill of exchange was indorſed in this manner, I; 

1 the contents of this bill unto the order of J. S., who brought his acta 
as indorſee, averring he had made no order to any body to recent 
the money; and on demurrer, it was urged, that J. S. could nd 
maintain an action, becauſe the indorſement was not to him, bi 
to his order: the court held the action well brought againſt tif 
indorſer; and that among tradeſmen, this form of indorſement! 
commonly uſed, although it is intended to be made payable to d 
perſon whoſe order is mentioned. 

Salk: 12 f. As to the indorſing of bills, a difſerence has been taken betme 

pl. 2. a bill payable to J. S. or bearer, and J. S. or order; that the 

ers is not aſſignable by the contract, ſo as to enable the indorlee| 

Skin. 343, to bring an action, if the drawer refuſe to pay; becauſe there 

pl. 11. no ſuch authority given to the party by the firſt contract; and! 

po a 204. effect of it is only to diſcharge the drawee, if he pays it t0 

Fehn ab. bearer, though he comes to it by trover, theft, or otherwiſe; i 

urd to in- when the bill is payable to J. S. or order, there, an exprels po 

__ _ is given to the party to aſſign, and the indotſee may mauntan 

y paſs 

merely by Action. 

transfer. ide infra. ] 

Salk. 123. Alſo, though an aſſignment of a bill, payable to J. S. or X# 

Nrn. 133- be no good alignment to charge the drawer with an action ( 

yt the bill, yet it is a good bill between the indorſer and inde | 
and the indorſer is liable to an action for the money; 
dorſement is in nature of a new bill. , 

Salk. 12 5. So, it hath been adjudged, that an indorſee of a bill, fe 

pl. 2. to F. S. or bearer, may maintain an action againſt the an 

2 alleging a ſpecial cuſtom, that ſuch bill ſhould bind him; 


cuitom is fo found or confeſſed by the deſendant. N 
12 
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Alſo, in caſes of bills purchaſed at a diſeount, there is ſaid to be Salk. 128. 


this difference, that if it be a bill payable to A. or bearer, it is an 
abſolute purchaſe z, but if to A. or order, and it is indorſed blank, 
and filled up with an aſſignment, the indorſor muſt warrant it as 
much as if there had been no diſcount. 

A bank bill payable to A. or bearer, being given to A. and loſt, 
was found by a ſtranger, who transferred it to C. for a valuable 
conſideration 3 C. got a new bill in his own name; and per Holt, 
Ch. J.; A. may have trover againſt the ſtranger who found the 
bill, for he had no title; though payment to him would have in- 
demnified the bank; but A. cannot maintain trover againſt C. by 
reaſon of the courſe of trade, which creates a property in the 
aſſignee, or bearer. 

[A bank note for 21 J. 10s. payable to one William Finney, or 
bearer, on demand, was ſent by Finney under cover by the general 
polt to his correſpondent in Oxfordſhire; the mail on the ſame 


having been taken out of the mail. Finney, hearing of the robbery, 


lor them. 

Vaughan, a merchant in Landon, gave to Bicknell, one of his 
ups huſbands, a draft on his banker, Sir Charles A/zill, payable 
bo ſhip F:77une, or bearer : Bicknell loſt the draft: the perſon 
abo found it, or at leaſt was in poſſeſſion, however he might have 


Pare the balance, 


1 — a 
le note, retaining the price of the tea. 


Plication for a 


Vol. IV. 


nicht was robbed, and this note among others taken and carried 
away by the robber; it afterwards came into the poſſeſſion of one 
Miller, an innkeeper, for a full and valuable conſideration, in the 
uſual courſe of his buſineſs, without any notice or knowledge of its 


applied to the bank to ſtop the payment of this note, which was 
crdered, on his entering into ſecurity to indemnify the bank: 
Miller afterwards preſented the note for payment, and delivered 
it to Race, a clerk of the bank, who retuſed either to pay it, or re- 
deliver it, Miller brought an action of trover againſt Race, for 
the recovery of the note; and a cafe ſtaring theſe circumſtances 
coming before the court, it was held, that the plaintiff was entitled 
to recover ; becauſe there appeared no circumſtance of colluſion 
in him; he had taken the note in the uſual courſe of his buſineſs, 
for a valuable conſideration, and the currency of theſe notes and 
the nature of trade required that the fair holder ſhould be pro- 
tected even againſt the true owner, who could only recover them 
ack from the finder, or any other perſon who had given no value 


Rained that poſſeſſion, went four days after the note was pay- 
pole, to the ſhop of Grant, a tradeſman at Portſmouth, and having 
bought ſome tea, gave him the note in payment, and defired to 
1 Grant ſtepped out to make inquiry who 
aug han might be, and being informed he was a reſponſible man, 
pd that the note was in his hand-writing, gave the change out of 
| Vaughan being appriſed 
at Bickne!! had loſt the note, ſent notice to Sir Charles Afgill not 
50 it. Payment being accordingly refuſed, Grant brought his 
won againſt Vaughan as the drawer. The cauſe was tried by a 
pecial jury of merchants, who found for the defendant. On an 
* new trial, the court held, that theſe notes were 
waicrable by mere delivery, and however the true owner may 
2 2 have 


Salk. 


126. 


pl. 5 


Miller v. 
Race, 
1 Burr. 452. 


Grant v. 
Vaughan, 
3 Burr. 


1516. 1 Bl. 
Rep. 485, 
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have loſt them, the fair poſſeſſor for a valuable conſideration was 


entitled to the money, and therefore granted a new trial, the 
The ſame principle applies to the caſe of a bill negotiated with ther 
a blank indorſement. then 
Pexcock v. A bill was drawn at Halifax, by Rhodes and another, on Smitl, = 
Rhodes er Payne, and Smith, bankers in London, payable to William Inghan caſe, 
4% or order, thi days after date, for value received. Jghun , 
613. or order, thirty-one days after date, for value received. Jnghan 1 
indorſed it in blank; Fohn Daltry received it from him, and in- mw 
dorſed it in the ſame manner, and delivered it to 7% Fiſher; i gl 
by was ſtolen from Fiſher at York, without any indorſement by him: whicl 
4 Peacock, a mercer at Scarborough, aſterwards received it from a man right 
4 unknown, who called himſelf William Brown, and by that name note 
1 indorſed it to Peacock, of whom he bought cloth and other articles the al 
1 5 in the way of his trade as a mercer, and gave him that bill in trover 
me payment, receiving the balance in caſh and ſmall bills : it appeared, in an 
is that Peacock did not know the drawers, but had, ſeveral times If h 
% before that, received bills drawn by them, which were duly pad. cutors 
12 Peacock tendered this bill for acceptance and payment to the WW dorſee 
"ih drawees, who refuſed ; on which he brought an action as the in WW ment } 
FI dorſee of Ingham againſt the drawers. A verdict by conſent wa ment t 
4 34 found for the plaintiff, ſubject to the opinion of the court s exec 
f King's Bench, on a ſpecial caſe ſtating the preceding facts. The 
court held, that there was no difference between a bill or note i- The: 
dorſed blank, and one payable to bearer. They both paſs by dei: of exec 
very, and poſſeſſion proves property in both caſes. The holde their te 
of either cannot with propriety be conſidered as aſſignee of action « 
payee. An aſſignee mult take the thing aſſigned, ſubject to ub 1 
the equity to which the original party was ſubject: if this mit t ha 
were applied to bills and notes, it would ſtop their currency; # 2 " 
would render it neceſſary for every indorſee to inquire into all ; 1 wy 
circumſtances, and the manner in which the bill came to iy © orſes 
indorſor: but the law is now clearly ſettled, that a holder coming * alt 
fairly by a bill or note, is not to be affected with the tranſachm U ndor! 
between the original parties, except in ſuch eaſes as depend a * on 
particular acts of parliament. | "CY 
But a transfer by indorſement, where that is neceſſary, can ot A bill 
be made by him who has a right to make it, and that is ſnag... afte 
only the payee, or the perſon to whom he or his indorſees rote afte: 
transferred it, or ſome one claiming in the right of ſome of de aon 25 
parties, ed 
Where a bill or note is drawn in favour of two or mot te... | 
3 with one another, an indorſement by one will Un nan a 
oth, if the inſtrument concern their joint trade: ſo, where ! lemang, ; 
in favour of them or either of them, an indorſement by one l dence, x 
ſufficient transfer, though they be not in partnerſhip. half afte 
Carvickv. So, where a bill drawn by two is made payable to them or t it had 
ee . order, it would ſeem from principle that either might tra Womens | 
ia the notes, Without the other; for when two perſons join in the ſame bill, "ity bro 
hold themſelves out to the world as partners, and, for that Þ Pinion, t! 
poſe are to be treated as ſuch; and when a bill goes out = FPoated] 
world, the perſons to whom it is negotiated are to collect the AT note has 
and relation of the parties from the bill itſelf. If they app it of te 
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the bill as partners, it may be of leſs public detriment to ſubſect 
them to the inconvenience of being treated as ſuch, than to permit 
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"th them to deny that they are ſo. But there is an univerſal uſage 

a among all the bankers and merchants in London, that in ſuch a 

ith caſe, an indorſement by one of the payees only is void.] 

an, A note payable to a feme ſole, or order, who afterwards mar- 10 Mod. 
pe ries, can only be indorſed by the huſband, | 4 1 44 
rin [If a man become bankrupt, the property of bills and notes of 

aim: which he is the payee or indorſce, veſts in his aſſignees, and the 

man right to transfer is in them. And if in fact he indorſe a bill or Beawes, 
name note after his bankruptcy, and that be diſcovered before it be paid, 469, 47% 
ticks the aſſignees may recover it back from his indorſee in an action of 

will in trover ; and if the money be received, they may recover the money 

-ared, in an action for ſo much money paid to their uſe. 

times If he die, it devolves to his perſonal repreſentatives, his exe- Rawlinſon 
paid, cutors, or adminiſtrators; and they may indorſe it, and their in- "Wile? 
to the dorſee maintain an action, in the fame manner as it the indorſe- 2 Str. x260, 
the in. ment had been by the teſtator or inteſtate, But on their indorſe- 2 Barnes, 
nt wo WY ment they are liable perſonally to the ſubſequent parties, and not 3 75 
zurt eis executors; for they cannot charge the effects of the teſtator. 1225. 

The 1 Term Rep, 487. 
ote ins They may alſo be the indorſces of a bill or note in their quality King, Ex, 
by del: N of executors or adminiſtrators; as, where they receive one from 1 
Holde their teſtator or inteſtate, and in that character they may bring an Rep. 187. 
of te action on it againſt the acceptor or any of the other parties, ] 1 
T to al * 


It hath been adjudged, that a bill of exchange, or promiſſory 


Carth, 466. 


is rule , | ; 
- de, cannot be indorſed over for part, ſo as to ſubject the party yy 
* to ſeveral actions; as, if A. having a bill of exchange upon B. SI. 65. 
5 ndorſes part of it to J. S., J. S. cannot bring an action for his pl. 2. S. C. 
where it is 


part, although he allege a cuſtom among merchants for ſuch kind 
of indorſements; for the contract being entire, and ſubjecting 
bim only to one man's action, no cuſtom can make him liable to 
two or more actions for the ſame debt. 


[A bill or note may be indorſed at any time after it has iſſued, 
eren after the day of payment. However, the indorſement of a 
mite after it is due, throws a degree of ſuſpicion upon it, and in an 
dion againſt the maker by the indorſee, the former is in ſuch caſe 

ltied to go into evidence to ſhew, that the note has been paid as 
between him and the indorſor. | 
In an action by an indorſee of a promiſſory note, payable on 
jemand, againſt the maker, the defendant was admitted to give 
ncence, that the note had been indorſed to the plaintiff a year and 
alf afterwards; and to impeach the conſideration, by ſhewing 
at it had originally been given for ſmuggled goods; and that 
ments had been made upon it at ſeveral times. There was no 
anty brought home to the plaintiff, but Mr. J. Buller was of 
mon, that he ought to be nonſuited; for he ſaid, it had been 
ratedly ruled at Guildhall, that wherever it appears, that a bill 


* has been indorſed over ſome time after it is due, which is 
ut g 


26.2 


ſuſpicion 


ſaid, that 
the plaintiff 
ſhould have 
acknow- 


ledged ſatisfaRion for the reſts 


ü Ld. Raym. 
558 

3 Term 
Rep. 80. 


Banks v. 
Colwell, 

at Launceſ- 
ton Spiing 
Aſſizes, 

1 788. 


the uſual courſe of trade, that circumſtance throws ſuch * 
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ſuſpicion on it, that the indorſee muſt take it on the credit of the 
indorſor, and mult ftand in the ſituation of the perſon to whom it 
was payable z and here, the conſideration was illegal. He there- 
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fore nonſuited the plaintiff, 


Taylor v. 
Mather, 
Eaſt. 27 G. 
3. B. R. 

3 Term 
Rep. 83. 
note. 


Brown v. 
Davies, 
3 Term 
Rep. 80. 


More v. 
Manning, 
Comvns, 
311. in C. B. 
Hil. 6 G. 1. 
cied 2 Burr. 
1222. 

e 


Acheſon v. 
Fountain, 
Mich. 9 G. 
1. Bo Ro 

1 Str. 457. 


In an action by an indorſee of a promiſſory note againſt the 
maker, it appeared, that the note was indorſed ſome time after it 
was due, and there were many circumſtances which led the court 
and jury to conclude that it was fraudulently obtained ; whereupon 
a verdict was found for the defendant. Upon a motion for a ney 
trial, it was refuſed on the merits, and Buller J., at the ſame time 
ſaid, it has never been determined, that a bill or note is not nego- 
tiable after it becomes due; but if there are any circumſtances of 
fraud, and it comes into the hands of a plaintiff by indorſement 
after it is due, I have always left it to the jury upon the flightel 
circumſtance to preſume, that the indorſee was acquainted with 
the fraud. The reſt of the court concurred in this opinion. 

In an action by an indorſee of a promiſſory note againſt the 
maker, the plaintiff reſted his caſe upon the proof of the maker; 
and payee's hand-writing. The note appeared on the face of it 
to have been drawn on the 6th of October 1788, payable to Sandi 
or order, and to have become due on the 13th of November: it hal 
Sandal*s indorſe ment upon it, and had been noted for non-payment. 
Whereupon the defendant's counſel offered to prove theſe facts; that 
Sandal, having indorſed it in blank, delivered it to Taday, by whom 
it had been noted for non-payment. That on the 6th of December, 
Sandal, having been paid by the defendant, the maker of the note 
took it up from Taddy, and afterwards, without the knowledge d 
conſent of the defendant, negotiated it to the plaintiff, But Lord 
Kenyon, being of opinion that, unleſs knowledge was brought home 
to this plaintiff, it would make no difference between theſe parti 
rejected the evidence, and the plaintiff had a verdict. Upon amb 
tion for a new trial, his Lordſhip concurred with the reſt of un 
court in granting it, confining himſelf however to this ground 
that the note appeared to be noted for non-payment at the tine 
the plaintiff received it. | 2.3 

It is no objection to the claim of an indorſee, that the indors 

ment to him does not contain the words * to order.” 
Manning had given a promiflory note to Statham or order 
Statham aligned it to Mitherbead, and Witherhead to More, whe 
on non-payment at the time, brought an action againſt Manu 
on 2 demurrer to the declaration, exception was taken, that n 
alignment to //7therhead was made without ſaying to him d 
order, and that therefore he could not aſſign it over to Ms 
But it was held by the whole court, that the indorſement | 
ſuſſicient ; for if the original note be aſſignable, then, to wi" 
ſoever it may be aligned, he has the whole intereſt in 6 2 
may aſlign it as he pleaſes ; an aſſignment to him comp 
his aſſigns. Ce 
In another caſe the plaintiff had declared on an indorſen 
made by William Abercrombie, by which he appointed the pam 
to be to Louiſa Acheſon, “ or order;” on the bill being produ 


in evidence, it appeared to be originally made payable "yy ; 
cron 
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trembie, or order, but Abercrombie's indorſement was only this. cited 2 Burr. 
the « Pray pay the contents to Lowiſa Acheſon.” It was objected, 223. 


n 1 « that the indorſement did not agree with the declaration.” The 
we court however gave judgment, on the ground of a general propoſi- 

tion in law, that a bill is negotiable without the addition of thoſe 
the words to the indorſement; the legal import of ſuch indorſement 
ra being, that the bill was payable to order, and that the plaintiff 


| might on this have indorſed it over to another, who would have 
* been the proper order of the firſt indorſor. | 


. Colonel Clive drew a bill, payable to Mr. Cambell, or order, on Edie v. 
1285 the Ea/t-India Company, who accepted it; Mr. Cambell indorſed it Eat India 
lego. to Mr. Robert Og illy, but the words “ or order” being originally 2 — 
es 0! omitted, were afterwards inſerted by another hand before the trial: 1216. 1 Bl. 
1 0gilby indorſed it over to Meſſrs. Edie and Laird, or order, and Rep. 295» 
pe afterwards, before the payment, became inſolvent : Edie and Laird 


brought an action againſt the Company as acceptors, who refuſed 
payment, on pretence that Ogi/by had no right to aſſign to the 


& th plaintiffs : the real queſtion was, Who ſhould bear the loſs, Mr. 

aber: Cambell or the plaintiffs ? for the A.- India Company, if they did 

al not pay to the plaintiffs, muſt pay to Mr. Cambell. The court 

Nu were clearly of opinion, that the plaintiffs had a right to recover; 

it has that the law was ſettled by the two laſt caſes; that ſuch an in- 

8 dorſement as that to Ogilly was good, and gave the indorſee a 

8 tat right of indorſing over. 

' whon Yet an indorſement may be reſtrictive, and then it operates to 2 Burr. 

cen preclude the perſon to whom it is made from transferring the 77: 

ae note, n 5 X : Dougl. 639. 
5 intrument to another, ſo as to give him a right of action, either 

on againſt the perſon impoſing the reſtriction, or againſt any of the 

wh "Wh preceding parties; it may give a bare authority to the indorſee to 

ben receive the money for the indorſor; as if to ſay, “ Pray pay the 

L © money to ſuch a one for my uſe,” or uſe ſuch other expreſſions 

ald as necetlarily import that he does not mean to transfer his intereſt 

— in the bill or note, but merely to give a power of receiving the 

1 money. In ſuch a caſe it would be clear that no valuable con- 


ſideration had been paid; but the intention of reſtraint muſt ap- 
pear on the face of the indorſement. 

So, if the payee direct by indorſement, that “ the within muſt Dougl. 640. 
* be credited to the account of a third perfon.” This is not a 


, indort 


order | , : : 
a who transfer of the bill to that third perſon, but only an authority to 
'0 7 a 5 1 — 3 28 . 
Mang the drawees to give him credit*for ſo much; the payee does not 


mean to make himſelf liable as indorſor, or to enable the other to 
raiſe money on the bill. | | 
And, if in fuch a caſe the drawee accept the bill, inſtead of 
cancelling it, and an indorſement be forged and the bill negotiated, 
the party who ſhall advance money on it muſt ſuſtain the loſs; 
and if afterwards a friend of the drawer, by miſtake, pay the bill 
for his honour, the drawer may recover back the money, in an 
action for money had and received to his uſe; for it was the duty 
of the party advancing the money on the bill to read the ſpecial 
udorſement, and he mult ſuffer for his negligence. 
2 2 3 Thus, 
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Archer v. Thus, where a bill was drawn by a houſe in Denmark on a houſe he me 
— — in London, payable to a perſon reſiding in Denmark, or his order, for h. 
ar 637. and the payee made ſuch a ſpecial indorſement; the drawees ac- that t 
cepted and gave notice to the drawers and to the perſon in whoſe for tl 
favour the indorſement was made, that they had received the bill, ſale, 


and placed it co the account of the latter; the clerk of the accept- 
ors forged an indorſement to himſelf, or order, from the perſon 
to whoſe account the money was to be credited, and diſcounted it 
at the bank; the acceptors failed before the day of payment, and 
a friend of the drawers went to the bank and paid the bill for their 


honour : the drawers afterwards recovered back the money from It h 
the bank, on the ground that this ſpecial indorſement reſtrained of mer 
the negotiability of the bill, and that the money was paid by the or 
miſtake. | | afterw 
An indorſement may be made on a blank note, before the in- of his 
ſertion of any date or ſum of money, in which caſe, the indorſot And 
is liable for any ſum, at any time of payment that may afterwards an acc 
be inſerted; and it is immaterial whether the perſon taking the poſe, w 
note on the credit of the indorſement knew whether it was made as, if, 1 
before the drawing of the note or not; for in ſuch a caſe the accepteg 
indorſement is equivalent to a letter of credit for any indefinite to the ci 
ſlum. So, 
Ruſſel v. One Galley having had frequent money tranſactions with Ruſe only th 
3 a banker, and having overdrawn his caſh account, Ruſſel ſuſpecung bill as 
er S. his credit, refuſed to advance him any more money, without the 80, i 
addition of the name of ſome indorſor of whom he ſhould approve: or, Cal 
on this Galley applied to Lang Hate, who indorſed his name on fre cording 
copperplate checks, made in the form of promiſſory notes, but in had act 
blank, that is, without any ſum, date, or time of payment, men- manner 
tioned in the body of the notes. Galley afterwards filled up the But i 
blanks with different ſums and dates, and Ruſſel diſcounted the accounts 
notes. Galley became a bankrupt, and Rye! demanded payment and acc: 
of Lang. ſloſſe, and, on his refuſal, brought an action, in which Wi complet 
the court thought he was entitled to recover, though it appeared lhews p 
that he knew the notes were blank at the time of the indorſe- had effe 
ment. 5 But \ 
Bank of It is ſaid, that on a transfer by delivery, the perſon making it I Hur 
E-gland v. ceaſes to be a party to the bill or note; that ſuch a transfer 1s 4 8 uri 
Newma", ſale, and that he who ſells it, does not become a new ſecurity, Kceptar 
1Ld Raym. , - : 0 . 
442. is not liable to refund the money if the bill ſhould not be paid. So, w 
12 Med. 241. Lambert v. Pack, 1 Salk. 128. 7h reſolution. returned 
Kydm Bills But this can only be true to its full extent when applied to the came ba 
of Exch-90- cafe of a demand by a ſubſequent party, when one or more hare ace, 
intervened between him and the party againſt whom he makes tit lt ſee; 
demand : as between the immediate parties to the transfer, hu to c 
diſtinction muſt be taken, that when the bill or note has been ſtatute 
given in payment of a precedent debt, or for a valuable confidete of excha 
ation at the time of the transfer, without being diſcounted Patol ac 
though the perſon who has given the money for the bill or J and coſt 
cannot recover againſt the perſon who received it, as indorſot, * N 
| | | D 
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uſe he may certainly recover in an action for money had and received 
ler, for his uſe, as the transferer muſt be underſtood to undertake 
ac- that the bill ſhall be duly paid. But if the bill or note be diſcounted 
1oſe for the accommodation of the transferer, then the transfer is a 
bill, ale, and the doctrine here laid down will apply.] 
ept- 
= 6. Of the Acceptance: And herein, 
d 1 
"ry 1. What fhall be ſaid a good Acceptance. 

eit 
from It hath been already obſerved, that an acceptance, by the cuſtom 
ined of merchants, as effeCtually binds the acceptor, as if he had been 
d by the original drawer; and that having once accepted it, he cannot 

atterwards revoke it; ſo that herein only we are to ſee, what act 

e in. of his will amount to an acceptance. 
orſor And herein it is ſaid, that a very ſmall matter will amount to 


an acceptance; and that any words will be ſufficient for that pur- 


> the poſe, which ſhew the party's aflent or agreement to pay the bill; 
made as, if, upon the tender thereof to him, he ſubſcribes, accepted ; or, 
e the accepted by me A. B.; or, I accept the bill, and will pay it according 
finite to the centents ; theſe clearly amount to an acceptance. 


do, if the party underwrites the bill preſented ſuch a day, or 


Ruſſe only the day of the month; this is ſuch an acknowledgment of the 
king bill as amounts to an acceptance. 
ut the Sor if the party ſays, Leave your bill avith me, and 1 will accept it; 
prove: or, Call for it to-morrow, and it ſhall be accepted ; theſe words, ac- 
n five cording to the cuſtom of merchants, as effectually bind, as if he 
but in had actually ſigned or ſubſcribed his name according to the uſual 
men- manner. 
up the But if a man ſays, Leave your bill with me, I will look over my 
d the «cunts and books betzveen the drawer and me, and call to-morrow, 
yment and accordingly the bill fall be accepted; this does not amount to a 
whict Wh complete acceptance; for the mention of his books and accounts 
peared WW liens plainly that he intended only to accept the bill, in caſe he 
xdorſt- lad effects of the drawer's in his hands. 

| But where the drawer wrote a letter to the perſon, in whoſe 
king it I favour the bill was drawn, to this purport, That if he would let 
er 1s 4 BN write 72 Ireland firſt, he would pay him ; this was held a good 
ty, and ceptance, cor. Raymond, C. J. at N Prius, 1 Ld. Raym. 444 
d. So, where a foreign bill was drawn on the defendant, and being 

returned for want of acceptance, defendant ſaid, That if the bill 
| to the came back again, he would pay it; this was ruled a good accept- 
re have alice, 
kes the lt ſeems clear, that a parol acceptance is ſufficient at common 
er, thus BN las to charge the acceptor z allo it hath been adjudged, fince the 
is been ſatute 38 4 Ann. c. 9. ſupra, that an indorſce of an inland bill 
onſidet- N ob exchange may maintain an action againſt the acceptor, on a 
then Patol acceptance, as to the principal ſum, though not as to intereſt 
or dan Bl ii colts; for the act being made to give 2 further remedy, for 
ſor, p N damages, and coſts againſt the drawer, cannot be ſup- 
ed to 


take auy advantage from the payee which he had before; 
2 2 4 and 
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Cro. Jac. 
308. 


Hard. 487. 


Molloy, 
278. 


Comb, 401. 


Molloy, 
280. 


Molloy, 
279, 280. 
ſaid to have 
been ruled b 
Hale, Ch. J. 


Mich. 

12 Geo. Is 
Wilkinſon 
v. Lutwich, 
1 Stra. 648. 


Mich. 6 8. 
1. G8. 
Coleman, 
in B. R. 


Mich. 

8 Geo. 2. 
Lumley v. 
Palmer, in 
B. R. 2Stra. 
1000. S. C. 
See acc. 
Julian v. 
Shobrooke, 
2 Wil. Js 
In Pillane 
v. Van 
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Mierop, and therefore the true conſtruction of the (a) act is, that to charge ran} 
1 err. | the drawer with intereſt and coſts, the drawee mult refuſe to ac. ther 
3 Burr, cept it in writing; nevertheleſs, if he accepts the bill by parol, in / 
ys he 1s liable to the principal ſum in the bill, as he would haye been as b 
= before the act. hou 
1 Term Rep. 182] (a) So, on the ſtatute of 9 and 10 W. 3. c. 17. which gives damages and coſt, co 
in caſe of a proteſt, it hath been held, that that ſtatute did not take away the party's remedy againt the « 
the drawer, if there was no proteſt, as to the principal ſum, but only as to the damages and coſts, had! 
6 Mod. 80, 81. Saik. 131. pl. 17. Brough v. Perkins. _ 
Moor v. [A drawee of a bill underwrote it thus: * Mr. Fackſon, pleaſe the 0 
3 ay “ to pay this bill, and charge it to Mr. Newton's account.“ It lo he 
B. R. Bull. was contended, that this was not an acceptance, for that the party It 
N. P. 270. did not mean to become the principal debtor. It was only a d- « qu 
rection to Jackſon, to pay out of a particular fund, But the court comp 
held, that the underwriting being a direCtion to pay the ſum, it to tak 
was of no importance to what account it was to be placed when ance 
paid: that was a trapſaction between the parties themſelves, and conta 
this was a ſuſſicient acceptance. An 
Powell v. A bill was fent to the drawee for acceptance; he kept it for to pu! 
1 ten days beſore it became due without any objection; and whillt one n 
it continued in his hands, he entered it in his bill-book, under 1 accept 
particular number, and wrote the number on the bill, and at the promil 
bottom the day when it would become due, and then ſent it back, alvancd 
refuſing to accept it: it was proved, that it was the common circum 
practice of the drawee to enter and mark all bills in the lame ceptor. 
manner, whether he intended to accept them or not: the court 
ſcemed to think, that theſe circumſtances alone did not amount 
to an acceptance. A bj 
Smith v. If a merchant be deſired to accept a bill on the account of at- but if t. 
e other, and to draw on a third, in order to reimburſe himſelf, am both, f 
Rep. 269. in conſequence he draw a bill on that third perſon; the bare ad the trad 
of drawing this bill will not amount to an acceptance of te intere/} 
other, for the party evidently ſhews he meant only to make lin- fa) 
ſelf liable, in caſe the bill drawn by him ſhould be accepted a . +; 1 
paid. | change 
Beawes, An agreement to accept or honour a bill will, in many caſes * : 
466. be equivalent to an acceptance, and whether, that agreement be p 2. bi 
merely verbal or in writing is immaterial : if A., having given u“ 
intending to give credit to B., write to C. to know whether he 1 
will accept ſuch bills as ſhall be drawn on him on B. 's account Win 
and C. return for anſwer that he will accept them; this is equ 8 , 2 
lent to an acceptance, and a ſubſequent prohibition to draw d 3 
him on B.'s account will be of no avail, if, in fact, previous & 3 
that prohibition, the credit has been given. * be q TY 
Pillans v. bite, a merchant in Ireland, defired to draw on the plaintifh "oh vs. 
me —_ Pillans and Roſe, merchants at Rotterdam, for 800. babes ys 
1663. one Clifford, and propoſed to give them credit on a good hour 2 y- "Hy 
London for their reimburſement, or any other mode of reimbute . ny 
ment: the plaintiffs, in anſwer, defired a confirmed credit cd! _ 5 
houſe of rank in London, as the condition of their accepting "WF. ls, : 
SS 


bill: White namcd the houſe of the defendants as that * | 
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rank : the plaintiffs honoured the draft, and paid the money, and 


EE then wrote to the defendants, Fan Mierop and Hopkins, merchants 
arol, in Lenden, deſiring to know whether they would accept ſuch bills 
* as the plaintiffs ſhould in about a month's time draw on their 
houſe for 800 J. on the credit of White : the defendants agreed to 
1 honour the bill; but, before it was drawn, II hite failed, and then 
d the defendants wrote to the plaintiffs, informing them that White 
| coſt had ſtopped payment, and defiring them not to draw, as they could 
not accept their draft. The plaintiffs however drew, holding 
pleaſe the defendants not at liberty to retract their engagement. And 
„ Þ ſv held the court of King's Bench. 
party The mere anſwer of a merchant to the drawer that he will Beawes, 
1 d « duly honour his bill,” is not of itſelf an acceptance, unleſs ac- 2506 og 
court companied with circumſtances which may induce a third perſon Jop, Comp. 
im, i to take the bill by indorſement : but if there be any ſuch circum- 572. 574. 
1 ſtances, it may amount to an acceptance, though the anſwer be 3 
; and contained in a letter to the drawer. Rab 
And an agreement to accept may be expreſſed in ſuch terms as Maſon v. 
is for to put a third perſon in a better condition than the drawer, If Hunt, 
whill one man, to give credit to another, make an abſolute promiſe to 2 
Nn 99 
Ee accept his bill, the drawer, or any other perſon, may ſhew ſuch 
at the Fromme on the exchange, to procure credit, and a third perſon 
t back, rancing his money on it, has nothing to do with the equitable 
y mmon drcumttances which may ſubſiſt between the drawer and ac- 
lame ceptor.) 


> count 
mount 


2. Whoſe Acceptance ſhall bind. 


A bill drawn on two, muſt regularly have a joint acceptance; Molloy, 


of u- but it tucre are two joint traders, and one accepts a bill drawn on 279: 254+ 
elf, and boch, tor him and partner, this ſhall bind both, if it concerns 5 3 
are a0 tnc trade; otherwiſe, if it concerns the acceptor only in a diſtinct Raym. 175. 
of the Intereſt and reſpect. Pinkney v. 
ke hams Hall. 


It a book-keeper or ſervant having authority, or uſually tranſ- Molloy, 
ting buſineſs of this nature for his maſter, accept a bill of ex- 282. But 


| : * . . f f i 
change, this ſhall bind his maſter. tit. Maſter — 


A bill of exchange was drawn by A., agent to the York- Mich, 
Building: Company in Scotland, on B. their caſhier in London, in ee, By 


ted and 


v cales, 
nent de 


riven d "a en 0 — 
ether be words following: To Caſhier to the Honourable Biſhop, in 
account Cernar ond Aſſi/lants of the York-Buildings Company, at their houſe B. R. 

; equith 3 incheſter-ſtreet: Sir, Pray pay to J. S., or his order, 200 l., 222» 
draw 01 ana place it to the account of the Company, for value received, as per 2 Kel. 136. 


vious 1 agg Jram your humble ſervant. The letter of advice referred to pl. 16. S. C. 
"as directed to the Governor and Company, informing them of DE 

ain i nushe made upon B. in favour of J. S., but it did not ap- 8. C. 

ayable 08” that this was the uſual method of drawing bills on the Com- 

houſ: MY?! B. accepted the bill generally; and this bill having been 

imburt⸗ WY erted over, and an action thereon brought by the indorſee 


edit on anſt B., the queſtion was, Whether this acceptance ſhould 
ating the dane him in his own right, or not? And it was held, that it 
houſe e 5 this being in every reſpect a good bill of exchange, and 

raſh: only 
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only the drawer, payee, and acceptor concerned in it, as far 23 T 
appears on the face of the bill; for though it may be for the ad. differ 
vantage of the Company, yet they are not liable to the payment of banke 
it; nor is the perſon in whoſe favour it was drawn, or the in. withi 
dorſee, obliged to take notice of ſuch advantage, or of any tranf. ſtand 
actions between them and their caſhier, or how they ſtand liable Bui 
to each; for were it allowed, that an indorſce muſt be put to prove 


feek a paymaſter that bears no viſible part in the tranſaction, this 
would be ſuch a prejudice to trade, and paper-credit made fo blind 
and hazardous a thing, that no man in his ſenſes would ever he 
engaged in it: and as to the letter of advice, this was held to he „ fig 
only a private tranſaction between the drawer and a ſtranger; 7 we 


which it is not to be imagined the payee or indorſee could be * uſe 
privy to, and therefore cannot be any prejudice to them; nor a me 2 
circumſtance fit for the conſideration of a jury, before whom no- 5 5 
thing ought to be laid, in caſes of this kind, but what all perſons A 
concerned in the tranſaction may be reaſonably ſuppoſed to know; On 1 
and thoſe are, all things viſible on the bill, but no circumſtance the 
extrinſick to it. « mad 
But 

3. Whether an Acceptance may be qualified, Ceptanc 

5 not ti 

; Comb. 452. Tt is held, that an acceptance may be qualified, as thus; I u. A bil 


r. „ cept this bill, half to be paid in money, and half in bills; and this chere, 
aſon. ; s "Po 

is good by the cuſtom of merchants ; for he, who may refuſe the WM r:iding 

bill totally, may accept it in part; but he, to whom the bill b et the | 

due, may refuſe ſuch acceptance, and proteſt it ſo as to charge LI! 

the drawer. Alſo it is ſaid, that after ſuch acceptance and re- WW drawee, 

fuſal of payment, he hath the ſame liberty of charging the drawer, “ The 

which he had in caſe the bill had been accepted abſolutely, n the “ 

payment refuſed. | * apply 

Molloy, So, the drawee may accept the bill, to pay it at a longer day “ days : 

283. than that on which it is made payable, and this ſhall bind hin; “ take 

but herein care mult be taken, that the drawee, by ſuch accep “ quain 

ance or agreement, be not a ſufferer. „ ment, 

Molloy, A bill was drawn payable the firſt of January; the perſon f port; 

4 whom the bill was drawn accepts the bill, to be paid the fit a 

ch. J. March; che ſervant brings back the bill; the maſter, percemn 

this enlarged acceptance, ſtrikes out the firſt of arch, and pus 

in the firſt of January, and then ſends the bill to be paid; tl 

acceptor then refuſes ; whereupon the perſon, to whom the mom 

were to he paid, ſtrikes out the firſt of January, and puts in ta 

firſt of March again. In an action brought on this bill, the 


at theſ 
Were on! 
un did 


as in fa 


queſtion was, Whether theſe alterations did not deſtroy the bil OW rath, 

and ruled it did not. FE; -<Ptan« 
Earth. 459, If A. draw a bill payable ſuch a day, and the drawee accept e bill te 
gon. _ ſome time after, he is liable; and in an action againſt him the punt all eve 
: = n. 11. tiff may declare, that /ecundum tenorem & effeftum bille he did * ac Que 
nne Sc.; for the effect of the bill is the payment, and not the 6 Tap 
Late. 233. Of payment. * Th 


Jackſon v. Pigot, See Comyns, 75. pl. 49. 12 Mod. 212. 410. 


[ 4 
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25 The acceptance may direct the payment to be made at a place 'BiQop v. 

d. Jiferent from that mentioned in the bill, as, at the houſe of a py 

of banker; in which caſe, if the holder neglect to demand payment 3 
m- within a reaſonable time, and the banker afterwards fail, he muſt 

nf. ſand to the loſs. 

ible But if the banker continue ſolvent, the holder is not bound to Smith v. 

t to prove a demand on the banker in an action againſt the acceptor. — . 
this Trin. 25 Geo. 3 Bayley App. No.5. 
oy An acceptance may alſo be “ to pay when certain goods con- Smith v. 


« fpned to the acceptor, and for which the bill is drawn, ſhall 8 
« he fold ;” for it would affect trade if factors were not allowed * 
Perz to uſe this caution when bills are drawn on them, before they 
have an opportunity to diſpoſe of the goods. 
So, an acceptance * on account of the ſhip Thetis when in caſh Julian . 


« for the ſaid veſſel's cargo“ is ſufficient to bind the acceptor. > 


On the ſame principle, an acceptance “ to pay as remitted from Banbury 
« the place where the perſon on whoſe account the acceptance is * Liſler, 
« made refides,” ſeems binding after the remittance made. eee 

But what ſhall be conſidered as an abſolute or conditional ac- x Term 
ceptance is a queſtion of law to be determined by the court, and Rep. 182. 
i; not to be left to the jury. 

A bill was drawn in New England for a ſum of money advanced Wilkinſon 
there, for the repairs of a ſhip, of which Lutwidge, the drawee, 5 mw 
reiding at Thitehaven, was the freighter. Miltinſon, the holder 1252 648. 


Ia. 
nd this 
uſe the 


bill s ot the bill, applied to a merchant in London, to ſend the bill to 
charge WW -utwidge for acceptance: the merchant ſent it incloſed to the 
and re- draw ec, who by letter acknowledged the receipt, and wrote thus: 
drawer, “ The bill which you ſent me I will pay, in caſe the owners of 


ly, and WW the cen Ann do not; and they living in Dublin, I muſt firſt 
* apply to them; I hope to have their anſwer in a week or ten 
ger day days: 1 do not expect they will pay it, but I judge it proper to 
id bim; M“ take their advice before I do, with which I requeſt you will ac- 
accept: quaint Mr. Wilbinſon, and that he may reſt ſatisfied of the pay- 

„ment.“ In another letter he wrote, © I have not had an op- 


erſon o portunity of ſending the bill to Ireland, but will take the firſt 


e firlt a opportunity, and then will remit to the gentlemen concerned, 
erceiving ng according to my promiſe,” The bill not being paid, an action 
and pug” brought againſt Zutwidge, as acceptor, in which he inſiſted 
aid; de at theſc letters did not amount to an abſolute acceptance, but 
1e mon s'<r© only conditional, to pay in caſe the owners of the Queen 
ats in ne did not; and that his promiſe to, procure payment from them 
bill, te a n favour of the plaintiff; but the Chief Juſtice thought it Raymond, 
; the bil + rather in favour of himſelf ; that the letters were a complete 


weeptance, and amounted to this; that he wiſhed the holder of 
be bil to give him time to write to Ireland, but aſſured him that 
tall events the money ſhould be ſecured, whether the owners of 
c Queen Ann paid it or not. 


A bill was drawn on Mathews, payable to one Lenox, or order, Sproat v: 


nd b 


> accepts 
the pla 
e did nt 
ot the © 


* 7 indorſement came into the hands of Sproat : Sproat's clerk 2 
cuted the bill for acceptance to Mathews, who lived in Lon- Suge 


3 


4 
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den, and who told him, © that the drawer had conſigned a ſti 


5 « and cargo to him and another perſon in Briſtol; but as he could to 77 
« & not tell whether the ſhip would arrive at London or Briftal, be ou 
£ & could not accept at that time:“ the clerk, by the conſent of * 
o Mathews, left the bill, and afterwards called, in company with hi ſhou! 
o maſter, to know whether Mathews would accept the bill or not; 3 
om: who, on being preſſed, declared & the bill was a good one, aud Wl . © 
Fi « would be paid, even if the ſhip were Joſt.” 3 
4 The court held that this was only a conditional, not an abſolute . 
3 acceptance. Mathews had three events in contemplation; the . 
4 arrival of the ſhip at Briſfol, her arrival at London, or her being * 8 
of Joſt : if the ſhip arrived in London, the cargo being conſigned u . 


him, he would have effects to reimburſe himſelf; if ſhe were lot, Wi 
he had the policy of inſurance, by which he could indemnih 3 
himſelf by recovering againſt the underwriters; but if ſhe arrived YA 
in Briſtol, the cargo was conſigned to another, he would have no the bi 
effects : in either of the former events he meant to accept the bill But 
m the latter he did' not. him fe 
Vide Dougl, If the acceptance be in writing, and the drawee intend that i A 10 
256. ſhould be only conditional, he mult be careful to expreſs the cot- 4 
dition in writing as well as the acceptance; for if the acceptance i dan i 
ſhould, on the face of it, appear to be abſolute, he cannot tat "HA 
advantage of any verbal condition annexed to it, if the bill ſhown . 
be negotiated and come to the hands of a perſon unacquainte nn un | 
with the condition, and even againſt the perſon to whom the ould 
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vi verbal condition was expreſſed, the burden of proof will be a b.,  _ 
"41 the acceptor, | Sue] 
781 A conditional acceptance, when the conditions on which it (te nd bo 

" BY pends are performed, becomes abſolute. that th 
1 Pierſon v. Nichol was the captain of a ſhip of which Pierſon was Fi act 
3 — owner. The ſhip was freighted with naval ſtores by M de ind 
1 Who, being unable to diſcharge the freight, drew a bill on Dunld 6mple 
1 and Co. payable fifteen days after ſight to the order of Nichol, d remedy 
Wo: gave Nichol a certificate or navy bill, aſſigned to Dunlop and (4 the bil) 
3 as a ſecurity till the bill of exchange ſhould be accepted: Melt The 
| 168 indorſed the bill, and ſent it to Pierſon, together with a let muſt pe 
1 from M Lintot to Dunlop and Co. in which was incloſed the 000 the ſam 
. tificate which M. Linlot deſired them to tender at the Navy, 1... 


and at the ſame time he adviſed them, that he had drawn on ddt 


or indox 
as above, On the 2d of Ofer 1776, Pierſon ſent this lette! | 


ume 3 2 


— — 


gs Io: . PEAS 2 Ie 
- 


— n 
.. ———— — 


Ny with the certificate incloſed, and alſo the bill of exchange, © protet 
[ll 1 Dunlap and Co.; when the bill was demanded again the next ai but tl 
. the defendants delivered it up, ſaying, “ it would not be acc} de in: 
| « till the navy bill was paid ;” but they refuſed to deliver e bind the 

navy bill, ſaying, they would receive the money themſelves. her. 

was held, that this was a conditional acceptance, which, on * If the 
receipt of the money, became abſolute. Nichol, the captaiſ, “ any hip, 
a lien on the naval ſtores for his freight; the certificate wy Proteſt f 
curity for that freight; it was given into his poſſeſhon as yt ucular ir 
for the money till the bill ſhould be paid. It was not ken awer, 


Dunlep and Co. by the poſt in the uſual courſe, but Was inc 
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to Pierfen as his ſecurity. He was therefore not bound to part 
with it till the bill was accepted. Dunlop and Co. by detaining it, 
and ſaying that the bill would not be accepted till the navy bill 
ſhould be paid, undertook, on that event, to accept and pay the 
bill of exchange. | 

But if the conditions, on which the agreement to accept a bill 
's made, be not complied with, that agreement will be dif- 


charged. 


a ſhip 
could 
Jol, he 
ent of 
ich his 
r not; 
e, aud 


bſolut As, if a merchant undertake to accept bills to a certain amount, Maſon v. 
u; de on condition that a cargo of an equal value be conſigned to him, Hunt, 
being and an order given for inſurance; if the cargo conſigned do not Do. 855. 
ned u equal the value, he is not bound to accept. 

re lol When a bill is drawn for the account of a third perſon, and is Beawes, 
emily accepted according to its tenor for his account, and he fails with- 456- 


arrived 
gave n0 


he dull; 


out making proviſion for its payment, the acceptor muſt diſcharge 
the bill, and can have no redreſs againſt the drawer, 
But if the drawee do not chooſe to accept on the account of 14. ibid. 
lim for whoſe account he is adviſed the bill is drawn, he may ac- 
cept for the account and honour of the drawer. 
Or, if a bill, made payable to order, be indorſed by a ſubſtantial 
man before acceptance be demanded, the drawee, if he have any 
doubt about the drawer, or of him on whoſe account it 1s drawn, 


J that i 
the con- 
;eptance 
not take 


l ſhoul may accept it for the honour of the indorſor; but in this caſe he 14. ibid, 
_ muſt firſt have a formal proteſt made for non-acceptance, and 
I ſhould ſend it without delay to the indorſor for whoſe honour he 


has accepted it. 

Such acceptances as theſe are called acceptances /upra proteſt z Id. 458. 
and have this effect with reſpect to the ſecurity of the acceptor, 
that they give him a right to call on the party for whoſe honour 


ch it de⸗ 


the 


was be accepts; and in the caſe of an acceptance for the honour of 

n the indorſor, on him and all the parties beſore him; whereas a 

n _ lmple acceptance, according to the tenor of the bill, gives him a 

ical, 0 remety only againſt the drawer, or againſt him on whoſe account 

* the bill is drawn, as the caſe may be. 

d: M the method of accepting ſapra proteſt is this; the acceptor 

1 2 mult perfonally appear with witneſſes before a notary, (whether 

the CO the ume who proteſted the bill or not, is of no importance,) and 

__— Geclare that he accepts ſuch proteſted bill in honour of the drawer 

1 on er indorſor, Sc. and that he will ſatisfy the ſame at the appointed 

his lent ume; and then he muſt ſubſcribe the bill thus, Accepted ſupra 

change, " proteſt, in honour of T. B.“ &c. | 
next hut this acceptance ſ#pra proteſt may be ſo worded, that though 14. 457. 
0 * t be intended for the honour of the drawer, yet it may equally 

—_ _ the indorſor, and in ſuch a caſe it muſt be ſent to the 

| ; Ater. 

h, an if the perſon on whom the bill is drawn refuſe to accept it, 14. iid. 
ny ny third perſon after proteſt for non-acceptance may accept ſupra 

e au” Proteſt for the honour of the bill or of the drawer, or of any par- 

A ahr indorſor: if he accept for the honour of the bill or of the 


as incl "wer, he is bound to all the indorſees as well as to the holder: 
7 | * 
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L. 457. 


Id. 458. 
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N. 458. 
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if in honour of a particular indorſor, then to all ſubſequent in- 
dorſees. | 

Any one accepting a bill ſupra proteſt, though without the cr. 
ders or knowledge of the perſon for whoſe honour he accepted it 
has a remedy againſt that perſon, who is bound to fatisfy him th 
if he had acted entirely by his directions, for his commiſſion, 
poſtage, and other charges. 

If a bill be proteſted for non-acceptance, and after it has been 
accepted ſupra proteſt by a third perſon, the drawee, on receiving 
freſh advice and orders, determine to accept and pay it, the ac. 
ceptor /upra proteſt may permit him, though the holder cannot be 
obliged to free him from his acceptance; and if the two acceptors 
agree, the drawee mult pay the other his commiſſion, charges, Er. 
as it was by his acceptance that the bill was prevented from being 
returned proteſted, 

If the acceptor of a bill for the honour of the drawer or in- 
dorſor, receive his approbation of the acceptance, then he mar 
fafely pay the bill without any proteſt for non-payment. But if 
the perſon, for whoſe honour the bill was accepted, either return 
no anſwer to the advice, or expreſs a diſapprobation of the ac- 
ceptance, then the acceptor ſupra proteſt muſt cauſe a formal 
proteſt to be drawn up for non-payment againſt him to whom the 
bill was directed, and on his continuing to refuſe payment, muſt 
pay it for him. 

When a bill is proteited for non-payment, any man may pay 
it under proteſt, for the drawer's or indorſor's honour, even he 
who made or he who ſuffered the proteſt ; but he muſt previouſly 
declare before a notary, for whoſe honour. he diſcharges it; and 
of this the notary mutt give an account to the parties concerned, 
either jointly with the proteſt, or in a ſeparate inſtrument, 

He who diſcharges a bill proteited for non-payment, in honour 
of the drawer, has his remedy againſt the latter, but not againlt 
the indorſors; but he who difcharges a bill proteſted for non- 
payment, in honour of an indorſor, has his remedy not only 
againſt that indorſor, but againſt all that were before him, in- 
cluding the drawer ; but he has no right againſt ſubſequent in- 
dorſors. 

A man, after having given a ſimple acceptance to a bill, can- 
not ſatisfy it under proteſt, in honour of an indorſor, becauſe 2 
acceptor, he has already bound himſelf to that indorſor; but 1 
drawee, not having yet accepted the bill, may diſcharge it for tht 
honour of the indorſor or drawee, as if he were a third perſon 
unconcerned. | 

Yet it is ſaid that the poſſeſſor of a bill, proteſted for ven- 
payment, is not bound to admit of its diſcharge from 2 thir 
perſon under proteſt, cither in honour of the drawee or of 1 
indorſor, unleſs he declare and prove that the honour of that bil 
was particularly recommended to him : and if the proteſted b 
be indorſed by the poſſeſſor's correſpondent, and were remitt 
him, then, the poſſeſſor ought not to admit of any payment 9 
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nour of the indorſements, but under the expreſs condition, that 
the payer ſhall have no redreſs againſt the ſaid correſpondent. - 


4. Of the Effect of an Acceptance. 


The effect of the acceptance is to give credit to the bill, and 74. 455. 
to render the acceptor liable according to the tenor of his accept- 
ance ; the very act of accepting implies an acknowledgment that 
he has effects of the drawer in his hands. 

[f therefore the drawee accept a bill generally, and by reaſon of Symonds v. 
lis non-payment, the drawer is obliged to pay it, the latter, as 2 
drawer, may maintain an action againſt him, not only for the , hs 
principal ſum, but, in caſe of a proteſt, for damages, intereſt, and 
coſts. 

if indeed the drawee have no effects of the drawer in his 
hands, and notwithſtanding accept the bill, he has his remedy, if 
he pay it, againſt the drawer; but with regard to every body be- 
ſidcs, the acceptor is conſidered as the original debtor, and to be 
entitled to have recourſe againſt him, it is not neceflary for the Dougl. 249+, 
holder to ſhew notice given to him of non-payment by any other 

erſon. 

When a bill is once accepted abſolutely, it cannot in any cafe Mar. 15. 
be revoked, and the acceptor is at all events bound, though he ewe, 
hear of the drawer's having failed the next moment, even if the PF 
failure was before the acceptance. 

But the acceptor may be diſcharged by an expreſs declaration 
of the holder, or by ſomething equivalent to ſuch declaration. 

Black held, as indorſee, a bill drawn by one Dallas, and ac- Black x. 
cepted by Peele, Black arreſted Peele, but finding that no confi- Pele, cited 
deration had been given for the acceptance, his attorney took 9? 
lecurity from Dallas, and ſent word to Peele, & that he had ſettled 
* with Dallas, and he needed not to trouble himſelf any further.“ 

Dallas afterwards became bankrupt, and then Black demanded 

payment of Peele, The cauſe was tried firſt before Lord Manſ- 

Vl, and afterwards by Chief Juſtice De Grey, who both held, that 

tue acceptor was diſcharged. 

In another caſe a book of the plaintiff's was produced in which Walpole v. 

te bill was entered, and over againſt it this memorial, “ Mr, * — 

* Pulteney's acceptance annulled. The jury, however, gave a — 

rerdict for the plaintiff; but the court of Exchequer granted a 

new trial, on the ground that this was an implied diſcharge ; and 

on the ſecond trial before Chief Baron Skinner, one Alexander, 

vio had indorſed the bill to the plaintiff, was produced as a wit- 
nets on the part of the defendant, and ſwore that Walpsle had 
peſtirely agreed to conſider Pulteney's acceptance as at an end; 
ca which the jury found for the defendant. Walpole had kept the 
from 1772 to 1775 without calling on Paltency. 

A But no circumſtances of indulgence ſhewn to the acceptor by 
de holder, nor any attempt by him to recover of the drawer, will 
"Mount to an expreſs declaration of diſcharge. 


Dunſter 
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Dunſter accepted a bill merely to lend his, credit, and to ac 
commodate M beate, the drawer. Vitagerald, the payee, indorled 
it to Dingwall, and delivered it to him in payment for jewels, 
After it became due, the plaintiff, underſtanding that the ac- gi 
ceptor never had any conſideration for it, and that JV heate waz 


the real debtor, wrote to one Ready, Wheate's attorney, on the 6th 16 
of February, and on the 4th of November 1775, preſſing him for 0 ; 
payment. Dunſter, on the 13th of February 1775, wrote a let- 1 
ter to Ding wall, thanking him in ſtrong terms for not proceeding 4 

againſt hin, but mentioning in the ſame letter, that he had been 5 
informed by a perſon who had been ſent from him to Ding uall on FRY 
the buſineſs, that Wheate had taken up the bill, and given another ay 
to Dingwalſ's ſatisfaction. It did not appear that Dingwall took as 
any notice of that letter. But he for ſome time received intereſt 1 
on the bill from Wheate, and alſo the principal due by another * 
bill, made at the ſame time, and drawn and accepted by che ſame inſtit 
parties, and under like circumſtances. The plaintiff ſuffered ſe- whicl 
veral years to elapſe without calling on Dun/ter, or treating him "50 
as his debtor. The queition was, Whether the plaintiff, by by WY ...... 
conduct, had diſcharged the acceptor ? and the court unanimouſy = 1 
held, that he had done nothing from which it could be concluded 3 
he meant to abandon his claim againſt him, He had done right where 
in applying to }heate for payment, as he was appriſed that he was tacate 
in fact the debtor, and Dun//er was ſo far ſenſible of his kindnels, ind be 
as to thank him for his indulgence in a letter; had the ſuggeſtion If & 


in that letter been true, relative to the plaintiff's having delivered inſtead 
up the bill to Wheate, that might have made a material difference; Wi ,, ay 
but the plaintiff having returned no anſwer to the letter, and the Wi de eye 
fact not having been attempted to be proved at the trial, it wa depend 


probable the afſertion was not warranted. This caſe had no fe- A bj 
ſemblance to the two preceding caſes which had been cited in a+ Wi wa, dra 
gument. Alen, tl 


Neither will any length of time ſhort of the ſtatute of limit lied in 
tions, nor the receipt of part of the money from the drawer q wer! 
indorſor, nor a promiſe by indorſement on the bill by the drag n Brif, 
to pay the reſidue, diſcharge the holder's remedy agaiuſt 45 e 10 
acceptor. which 4 

A bill was drawn by one brother and accepted by anothe- unt in t. 
When it became due, the payee received of the drawer 3/. 15% ey whe, 
and at the ſame time the following indorſement was made on Us 
bill: Received on account of this bill 3/. 155. 4d.:” © Balan 
« remaining due 26/. 4s. 8d. I promiſe to pay Mr. Thomas A 
« within three months from the date of this.” Signed by Jud 
Galindo, who was the drawer. The balance was never paid, 
at the diſtance of three years an action was brought againſt the 
acceptor ; the cauſe was tried before Lord Mangfield, who thoug 
the acceptor was diſcharged, and nonſuited the plaintiff, - 4 
ground of his Lordſhip's opinion probably was, that the indo ; 
ment was as a new bill accepted by the plaintiff in paymeny 
the old; and on an application for a. new trial, his Lordſhip : 

did not think that this caſe at all interfered with the 4 


Merchant and Werchandize, 
a0. ation in Dingauall and Dunger. The plaintiff's counſel contended 


rled that the indorſement was made to prevent an imputation of ne- 
els, glect, becauſe delay in coming againſt an acceptor may diſcharge 
ace a drawer or indorſor. The court all ſeemed to think that this 
Was was a queſtion of intention, and ought therefore to have been 


6th left to the jury, but they refuſed a new trial on account of the 
er ſraallneſs of the ſum. | 

But, when the holder of a bill receives part of the money from 
the drawer, he cannot recover more than the reſidue from the ac- 
ceptorz and where the drawer pays the whole, the acceptor is 
completely diſcharged. 


the drawer in his hands at the time of acceptance, the acceptance 
became void. This happening to be the caſe of one Burrowes, he 
inſtituted a ſuit at Leghorn, to diſcharge himſelf of his acceptance, 
which was accordingly vacated by a ſentence in the court there. 
He afterwards returned to England, and was ſued here on his ac- 
ceptance; on which he filed a bill in Chancery for an injunction 
and relief, Lord Chancellour King was clearly of opinion, that 
this cauſe was to be determined according to the laws of the place 
where the bill was negotiated ; and the acceptance having been 
racated by a competent juriſdiction, that ſentence was concluſive, 
and bound the court here, | | 

If the drawee offer a conditional acceptance, and the holder, 
inſtead of acquieſcing, do ſomething which ſhews that he does 
not admit ſuch acceptance, the drawee is not bound, even if 
the event afterwards happen on which the acceptance was to 
depend. 


ured in London, for acceptance: the defendant told him that the 
dawer had conſigned a ſhip and cargo to him and another perſon 
* Brifol, but as he could not then tell whether the ſhip would 
arive at London or Briſtol, he could not accept at that time: on 
which Allen ſaid that he would leave the bill upon this condition, 

at in the event of the defendant's not accepting it as from the 
Gay when it was preſented, he ſhould be at liberty to note it for 
don. acceptance as from that time: to this the defendant aſſented, 


By the law of Leghorn, if a bill had been accepted and the Burrowes 


drawer had failed, and the acceptor had not ſufficient effects of AID 


A bill payable to one Lenox, or order, forty days after ſight, Sproat v. 


was drawn on the defendant; Lenox indorſed it to the plaintiff : 5 
Alen, the plaintiff's clerk, preſented the bill to the defendant, who Rep. 182. 


721 


Bacon Ye 
Searles, 

1 H. Bl. 
Rep. . B. 
88. 


« Balance add the bill was accordingly left at his houſe till a future day, 
mas Haben 411n called again, in company with the plaintiff, to know 
by J ether the defendant would accept the bill or not, who, on being 
| paid prelſed to accept it, ſaid that the bill was a good one, and woul 
gainſt Ua paid, even if the ſhip were loſt. Allen immediately on this 
10 tho" red the bill to a notary publick, and had it noted for non- 
iff, tptance from the time when it was firſt left with the defend- 


at. The ſhip afterwards arrived ſafe at the port of London, and 
de defendant diſpoſed of the cargo. This being a conditional 
*Pprance, the conduct of the plaintiff was held to have been a 
Vor. IV. 3A waiver 
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Maſon v. 
Hunt, 
Dougl. 234. 
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waiver of it, and to have precluded him from holding the defenu- 


ant to his engagement. 
Though an agreement to accept, on condition of a certain ſund 


being conſigned to the acceptor for the difcharge of the bill, may 


amount to an acceptance on the performance of the conditions, 


= if the indorſce take the fund out of the hands of the drawee, 


he diſcharges him from his engagement. 


Rowland Hunt, in Dominica, agreed with a houfe there, that 
his partner, Thomas Hunt, in Lendow, ſhould, on a cargo of tobacco 
being conſigned to him, with the bills of lading, and an order for 
inſurance, accept ſuch bills as that houſe ſhould draw on him, at 
the rate of 80 J. per hhd., from ninety days to fix months ſight: 
infurance for the ſum of 3600 J. was ordered on forty hhds. of 
tobacco, which Thomas Hunt procured for a premium of 303, 
He afterwards received a letter, adviſing him of fix bills of ex- 
change being drawn on him for 3200 J., in conſequence of Row 
land Hunt's agreement, payable to one of the partners of the houſe, 
on account of forty hhds. of tobacco, and indorſed by him to Ma. 
fon. The bills arrived, and were preſented for acceptance. Thoma: 
Hunt refuſed to accept them, on an apprehenſion that the tobacco 
was not worth the money at which it was valued. After a nego- 
tiation of ſome days, Man took the bill of lading for the forty 
hhds. and the policy of inſurance out of the hands of Thomas 
Hunt. The tobacco afterwards arriving, was received and old 
by the plaintiff Maſon, and produced only 1400 J. The occabion 
of this difference between the real produce and the valued price 
did not appear. Under the direction of Lord 1{ansfield, a verdit 
was given for the defendant; and on an application for a nes 
trial, his Lordſhip expreſſed himſelf thus: Au agreement to - 
cept, may in many inſtances amount to an acceptance: but u 
agreement is ſtill but an agreement, and if it be conditional, ans 
a third perſon, knowing of the conditions annexed to the agret 
ment, take the bill, he takes it fubject to ſuch agreement. Hen 
there were many things ſpecified as the conditions of the accept 
ance—the number of hhds. to be delivered—of a certain vali 
rated by the hhd.—the inſurance—the bills of lading—the cov 
Ggnment. On the face of the agreement, I thought at the tra 
and {till incline to think, that the meaning of the parties was, thi 
tobacco ſhould be conſigned which ſhould be worth 80 J. per lu 
this fell immenſely ſhort of that ſum. It is plain the Hunts newt 
meant to be in advance, and I think ſo great a difference in f 
value ſuch a fraud as to entitle the defendants to relief againſt ta 
agreement, But as to this the reſt of the court have doubt 
chiefly becauſe there is no evidence to ſhew how the decreaſe f 
the value aroſe z whether from the inferiority of the quality, or u 
fluctuation in the market. But the reſt of the court ate exttem 
clear that the ſubſequent conduct of the plaintiff makes an end 
the whole, and I think the reaſons are unanſwerable. As t0® 
part of the caſe, it ſtands thus: the Hunts ſay, © Wear 1 
bound: this is an impoſition ;==the tobacco is of inferior i 
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id « The letter repreſents it as worth 80 J., the inſurance makes it 

« go J. per hhd. , and it turns out not to be worth 401,” If Maſon 
nd had meant to ſay, “ You are liable, and ſhall pay the bills,” what 
2) would his conduct have been ?— He would have left the policy of 


Ns, inſurance and the bills of lading in their hands, and ſued them 
ee, vpon the acceptance. The temptation to accept was the com- 

miſſion on the conſignment, and they were to have the ſecurity of 
that the goods and the inſurance. But the plaintiff undoes all this, and 
acco fays, © Then I will take all from you, ſecurity, commiſſion, Sc. 
r for This was ſaying, © I will ſtand in your place, but not ſo as to be 
N, A « anſwerable fo more than the produce of the tobacco.” Ir is 
icht: impoſſible the defendants could mean to accept, without any be- 
8. of neft or ſecurity. We are all clear, that this made an end of 


the agreement. 

Though the receipt of pr from the drawer or indorſor be no 11d. Rm 
diſcharge to the acceptor for more than the part received, yet the 74+ 3 75 
receipt of part from the acceptor of a bill, or the maker of a note, binſon, 285. 
is a diſcharge to the drawer and indorſors in the one caſe, and to 745. cited 
the indorſors in the other, unleſs due notice be given of the non- WIlf. 48. 
payment of the reſidue z for the receipt of part from the maker or 
acceptor without notice, is conſtrued to be a giving of credit for 
the remainder, and the undertaking of the preceding parties is 
only conditional, to pay in default of the original debtor, on due 
notice given: but where due notice is given that the bill is not Bull. N. P. 
duly paid, the receipt of part of the money from an acceptor ot pra was 
maker will not diſcharge the drawer or indorſors for it is for RR 
their advantage that as much ſhould be received from others as C. B. Hil. 
may be. a 

The receipt of part from an indorſor, is no diſcharge of the 7ide John- 


ar 1 ived. ſon v. Ken · 
awer or preceding indorſor, for more than the part received yon, 2 Wüf. 263. 


One Scraiſtom drew a note, by which he promiſed to pay to one Hull v. 
Pifield, or order, the ſum of 2001., and indorſed it to Hull. 4 _ 6 
Hull brought an action againſt Scraiſten, in which he held him to OY 
(pecial bail; Hull recovered interlocutory judgment againſt Scrai/- 

{n,on which his bail paid the debt and coſts, amounting to 220/.1 55. 
Hull executed an inſtrument between himſelf on the one part, and 
the bail on the other, reciting the note, and that he had recovered in- 
terlocutory judgment on it againſt Scraiſton: that the bail had pur- 
claſed the note, and paid the debt and coſts, in conſideration of 
which Hull aſſigned over to them the note and thenterlocutory 
Judgment, with a power of attorney to make uſe of Hull's name to 
ſue the indorſor, and covenanted in the common manner, not to do 
aq act to hinder the bail from recovering the money on the note. 
An action was afterwards brought in Hull's name againſt Pitfield 
tte indorſor, on which theſe circumſtances were ſtated, and the 
wur held the indorſor was diſcharged by the payment by the 


al in the former action, as much as if the drawer had paid the 
Wney himſelf, ] 


3A 3 : 7. Of 
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F . | +, Ane. T, 
2 a 7. Of the Proteſt © And herein, Id 14 7 is 
1, Of the Necſſi and Validity of the Proteſt, . 
[A proteſt is made for non- acceptance, non-payment, and pr 
allo for better ſecurity. © This laſt is uſual, when a merchapt, 
who-has accepted a bill; happens to become inſolvent, or is pub, the 
Iickly reported to have failed in his credit, or abſents himſelf an. 
| change before the bill he has accepted has become due, or when ſen 
Mar.47; the holder has any reaſon to ſuppoſe it will not be paid; in ſuch 
1 Ld.Rayth. Eafes he may cauſe a notary to demand better ſecurity, and on that the 
"I being refuſed, make proteſt for want of it; which proteſt muſt; a out 
in other caſes, be ſent away by the next poſt, that the remitter or tha 
drawer may take the proper means to procure better ſecurity, ma 
Leftley v. In making a proteſt there are three things to be done; the it te 
_ noting; demanding, and drawing up the proteſt: but the [noting prot 
Choc, is unknown in the law, as diſtinguiſhed from the proteſt; it i ſecu 
The noting merely a preliminary ſtep, and has grown into practice only in hold 
jo mon, modern times. The party making the demand muſt have authe- whit 
e by the. 22 2 , : 
officer upon rity to receive the money, and in caſe that be refuſed, the drawing bill; 
the bill up of the proteſt is mere matter of form, the demand being the back 
helf, in material part. e If 
, conſequence F 
of the drawee's refuling to accept or pay, as the caſe may be, conſiſting of his (the officers) initials, the miſla 
month, the day, and the year, with his charges for minuting. The proteſt itſelf is a folemn declan- give | 
tion afterwards drawn up by the officer, that the bill has been preſented for acceptance or payment, the b 
which waz refuſed, and that the holder intends to recover all damages, which he, or the deliverer of the 
money to the drawer, may ſuſtain on account of the non- acceptance. | "EAR accep 
Molloy, A proteſt does not raiſe any debt, but only ſerves to give formal — 
372 . notice, that the bill is not accepted, or accepted, and not paid; 
Salk. 13z, and this by the common law was, and is ſtill neceſſary on eyer 5 ink 
Pl. 17. foreign bill, before the drawer can be charged; but it was not t. 
x ap quired on any inland bill, before the ſtatute of 9 & 10 IF. 3. 6174 Th, 
TL nor does the want of it ſince that ſtatute deſtroy the remedy, Wt Protel 


which the party had before againſt the drawer, but only deptma or, if 
him of intereſt and colts againſt the drawer, unleſs there be notic on the 
by proteſt, as that ſtatute preſcribes. / „ 
Molloy, le, to whom the bill is payable, muſt regularly reſort t6 de broteſt 
_ 1a drawee, and deſire him to accept the bill, before there can be! 
8 — proteſt; but if he be dead, or cannot be (a) found, thieſe att ci 


that the cauſes for proteſting the bill. Alſo, if after © acceptance tit (Th 
bee + drawee die, there is to be a demand of his executors or admit ae} 
dill was Atrators, and in default of payment, a proteſt ; and in caſe ay ® an ; 
drawn, an money become due before an executor or adminiſtrator cm & . 
erden appointed, yet this delay is ſuſhirient caufe'to proteſt the bill.” — r 
to entitle the party to a proteſt, without ſhewing that inquiry” wos mate after him”; for bft 1 er p 
intended, being according to the cuſtom of merchants, and is therefore the uſual form of pleadig 
thoſe caſes, - Carth. $16 . . bt ho - 1 vat wor 14 
Molloy, But if he, to whom the money is to. be paid, dies, there can! Draa 
285. no proteſt before probate of his will or adminiſtralion grant; 1 Prin 
none but his executors or adminiſtrators can give a A 
or acquittance for the money, and conſequently non 10 9 


ſue for or demand the ſame; and though {ccutify 
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mw indemnify the drawee againſt the executors or adminiſtrators, yet 
1 is he not obliged to accept thereof, being a matter left entirely to 
his own diſcretion, to judge and determine on the ſufficiency of 
ſuch ſecurity z and in this caſe it is ſaid, that if a publick notary 
proteſt the bill, an action on the caſe lies againſt him. 
[Where the drawee cannot be found at the place mentioned in 
the bill, or has abſconded, proteſt is to be made for non-accept- ' 
ance in the ſame manner as if acceptance had been refuſed on pre- 
ſentment. ' L | 
So alſo, if the drawee offer an acceptance differing from the 
the tenor of the bill, and the holder be inclined to admit it with» 18 
out giving up his claim on the other parties, he muſt proteſt it for 
that cauſe ; as, if the drawee offer an acceptance for part, the holder 
may permit him to accept in that way; but then he muſt cauſe 
it to be proteſted for non-acceptance of the whole, and ſend the 
proteſt to his correſpondent, that he may endeavour to procure 
ſecurity for the remaining ſum. When the Hill becomes due, the 
holder mult preſent it for payment, and may receive the ſum for 
which it was accepted, and write a receipt for ſo much on the 
bill; but he muſt proteſt it for non-payment of the reſt, and ſend 
back the proteſt with the bill.) | 


If a bill be left with a merchant to accept, which is (a) loſt or Molloy, 287. 


wats, 6: widaid, he to whom it is payable is to requeſt the merchant to (4) Where 
a declans ive him a note for the payment, according to the time limited in cy 
Lr. the bill; otherwiſe there muſt be two proteſts, the one for non- loſt, and no 
erer 


acceptance, and the other for non- payment; and though ſuch note ne, ne can 
G x | 2 a 8 be had, and 
be given, yet, if the merchant happens to fail, there muſt be a 


| ws og | | the party on 
: formal proteſt for the non-payment, in order to charge the drawer. whom it is 
ot paid; drawn does + 


on ever) not inſiſt oa having the original bill, but refuſes payment for another reaſon, a protett made on a copy is 
: 300 by lufficient, Show. 164+ | L ; — , ; 
14 The proteſt is uſually made by ſome publick notary, and ſuch Molloy, 
remed), protelt is primd facte good evidence that the bill was not accepted, — "ts 
deprive il er if accepted, that it was not paid, and ſufficient to put the proof pl. 1 
de noble on the other fide. a 


* de proteſt bills, it hath been held, that pleading protgſtavit ſeu prote/= 
can'be 
,are-yout 


tance the | 

* *. notar publick himſelf, and not by his clerk ; and even in the caſe * 

n caſe le of an inland bill, it is doubtful, whether the demand, as the foun- N 
tor eme dation of the proteſt made in conſequence of the ſtatute of W. 3. 

© bill.” above mentioned, can be made by the notary's clerk, or by any 

ait ful er perſon, than the notary himſelf. ] 

of plead x 

8 & At what Time to be made; and therein of giving Notice to the 

here cn Drawer, of the Drawee's Refuſal, ſo as to entitle the Party to 

yer” Principal, Intereft, and Coſts. | | 

8 118 6 A proteſt on a foreign bill of exchange is abſolutely neceſſary Molloy, ib. 


to entitle the party to recover agaiuſt the drawer, not only intereſt 3 © 1. 


92 { if 
e offere * 3A 2 and I 15+ 17» 


indem 
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and 31 and coſts, but likewiſe the principal ſum ; and for this purpoſe the app 
Vent. 45. hill muſt be preſented in a reaſonable time; and in cafe of refufal me! 


* . of acceptance, or in caſe the drawee cannot be found, it muſt be be « 
proteſted in reaſonable time, and notice of ſuch proteſt, as alio ven 
notice of a proteſt after acceptance and non-payment given to te \ 
drawer in a reaſonable time ; for though the drawer 1s bound to date 
the party to whom the bill is payable, till payment be actualhy tact 
made, yet it is with this condition and proviſo, ſays Malloy, that mer 

(a) Itis proteſt be made in due time, and a lawful and ingenuous diligence dete 

Fine if uſed for obtaining payment of the money. And the reaſon hereof bill 

2 bill be not is, that the drawer might have had effects, or other means of his, acce 

preſented in upon whom he drew, to reimburſe himſelf the bill, which ſince, men 

8 for want of timely notice, he hath remitted or loſt, it were un- V 

is not an. Teaſonable he ſhould ſuffer through the holder's neglect. But as acce 

ſwerable, to the exact time herein, the law hath not determined it, but the fact. 

and in Hol- ſame is to be left to a jury, who are to govern themſelves accord. to h 

many poſts. ing to the cuſtoms of merchants in theſe caſes, and the uſages of caſe 

Show. 165. particular (a) countries. good 

6 bos. 8, As to inland bills, though a proteſt was not neceſſary by the this 

— e common law, in order to ſue the drawer, and is only now neceſ- on it 

1 ſary by the ſtatute 9 & 10 W. 3. c. 17. and 3 & 4 Ann. c. g. ut If 

92 ſupra, to entitle the party to intereſt and coſts; yet convenient and 

2 354+ notice muſt be given by the party, to whom the bill is payable, to prec: 

arth. 510. , , 

Show. 318. the drawer, of the drawee's refuſal of payment, and if any damage to th 

[(5) The accrue to the drawer for want of ſuck notice, it muſt be borne by reſpe 

2 va, the perſon to whom the bill is payable. But this muſt alſo be leſt of th 

formerly, to a jury (5), who are to determine herein, according to the Cit» reme 

- * cumſtances and the cuſtom of merchants. call: 

— reaſonableneſs of the time in which payment was to be demanded to the jury, But us this vn failuy 

productive of endleſs uncertainty, it is now conſidered as a queſtion of law arifing out of the fat, JI 

Metcalfe v. Hall, B. R. Trin. 22 Geo. 3. Bull. N. P. 275, Appleton v. Sweetapple, B. R. Mich. call o 

23 Geo. 3. Bayley on Bills, 73. Tindal v. Browne, 1 Term Rep. 167. The periods of time within the d 

which bills are to be preſented, are, however, ſtill unfixed. The only rule that can be applied is, that 

due diligence muſt be uſed. Due diligence is the only thing to be looked at, whether the bill be foreign 80 

or an inland one, whether it be payable at fight, or ſo many days after, or in any other manner ] either 

| fall o 

Salk. 127. A. drew a bill on B., payable in three days, B. broke; the per. draw, 

3 „ fon, to whom the bill was payable, kept it by him four years, and No 

— acl at then brought aſſump/iz againſt the drawer; & per Treby, Ch, ]. ignor 

Guildia!. When one draws a bill of exchange, he ſubjects himſelf to the mone 
payment, if the perſon on whom it was drawn refuſes either to time. 
accept or pay; yet that is with this limitation, that if the bill be My 
not paid in convenient time, the perſon to whom it is payable the bi 
give the drawer notice thereof ; for otherwiſe the law will imply paym( 
the bill paid, becauſe there js a truſt between the parties; and i eſpeci 

would be prejudicial to commerce, if a bill might riſe up to chare* If: 
the drawer at any diſtance of time, when in the mean time! the dr 
reckonings and accounts are adjuſted between the drawer and the pr 
drawee.. a canno 

Kyd on [Where the payment of a bill is limited at a certain time after witho 

Bille, 127. fight, it is evident that the holder muſt preſent it for acceptans It ſ 
otherwiſe the time of payment would never come: it does 5 Piven, 


appeal 
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, however, that any preciſe time, within which this · preſent- 
ment muſt be made, has in any caſe been aſcertained: but it-muſt 
be done as ſoon as, under all the-circumſtances of the cafe; it con- 
reniently can be. # 

Whether the holder of a bill payable at a certain time after the Mar. 1a. 
date, be bound to preſent it for acceptance immediately, or, whe- 
tacr he may wait till it become due, and then preſent it for pay- 
ment, is a queſtion which ſeems never to have had a direct judicial . 5 Burr. 
determination: in practice however it frequently happens that a 2872: 
bill is negotiated and transferred through many hands without 1 
acceptance, and not preſented to the drawee till the time of pay- les 
ment, and no objection ever made on that account. | 

Where indeed a bill is remitted to a factor or agent, to-procure Mar. 12, 
acceptance, for the benefit of his principal, it is the duty of the 13. Beawes, 
factor to uſe all diligence to have it accepted, and to give advice“ 
to his principal of the event, that he may take the proper ſteps in 
caſe of non-acceptance;z and the factor may be liable to make 
good any loſs to his principal ariſing from his negligence: but 
this does not affect the bill itſelf, nor the right of the principal 
on it. 

If, however, the holder in fact preſent the bill for acceptance, Bleſard and 
and that be refuſed, he is bound to give regular notice to all the _ | 
preceding parties to whom he intends to reſort for non-payment ; mags 8 
to the drawer, that he may know how to regulate his conduct with Goodall v. 
reſpect to the drawee, and make other proviſion for the payment —_— 
of the bill; and to the indorſors, that they may ſeverally have their Rep. 71s. 
remedy in time againſt the parties on whom they have a right to 
call: and if, on account of his delay, any toſs accrue by the 
failure of any of the preceding parties, he muſt bear the loſs. 

Thus, if in the mean time the drawer fail, the holder cannot Bleſard v. 


call on the payee indorſor, becauſe he can have no remedy againſt Hit, 


the drawer. 2 


So, alſo, if the drawee fail, the holder cannot recover againſt Gooxall v. | 
either the drawer or indorſor, becauſe, if he could, a loſs muſt Polley, :- 


fall on one of them, as the drawer can have no remedy againſt the Ron cas 


drawee, . 

Nor will it make any difference, though the indorſor, from an 5 Bur. 
ignorance of the law, thinking himſelf bound to make good the 67. 
— promiſe afterwards to take up the bill at ſome future 

ime, Sq. 190; 

Much leſs can the indorſor be bound by a propoſal to diſcharge 1 Term 
the bill by inſtalments, made after the return of the bill for non» Rep. 712. 
payment, under an ignorance. of acceptance being refuſed ; more 
eſpecially, if that propofal be rejected by the indorſee. gc 

f an acceptance varying from the tenor of the bill be offered by Mar. 17. 
the drawee, the holder acquieſcing muſt ſend the ſame notice to 
the preceding parties, as if acceptance were refuſed, otherwiſe he 
cannot have recourſe to them; for to admit of ſuch accepta! 
without notice is to give credit to the accept. ' 

I ſeems eſtabliſhed, that the next day after a banker's draft is Metcalf 


wen, A OS * . v.H 
den, is the ſtated time 3 for demanding payment, 1 Hall 
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m 22 Geo. 3. 
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in order to exonerate the holder from the conſequences of the 
draver's inſoene ggg | 

Although no preciſe rule can be laid down as to the time when 
bills payable at light, or ſo many days after, are to be preſented 
for payment, yet it is certain, that if the holder do not 
them, he ought to put them in circulation. If he keep them by 
him, and do neither, he is guilty of laches and cannot recover 
e . #15 Donignate all 
We have ſeen above, that it is the duty of the holder of a hill, 
whether accepted or not, to preſent it for payment within a limited 
time; for otherwiſe the -law.will imply that payment has been 
had, and it would be prejudicial to commerce if a bill might riſe 
up to charge the drawer at any diſtance of time, when all accounts 
might be adjuſted between him and the dra wee. 
The ſame dihgence, and the ſame attention to the uſual rules of 
negotiation is required from the party who takes a bill by way of 
ſecurity for an antecedent debt, as from one who receives it in the 
common courſe of buſineſs, or in ſolutum of a debt. A con 
opinion appears to have prevailed in Scotland, and was ſanctioned by 
the deciſions of the courts of that country. Thus, a bill drawn by 
A. upon and accepted by B., payable twelve months after date, was 
given to C., by way of ſecurity for the payment of a bill which kad 
been indorſed by A. to C., and had been diſhonoured. In the re- 
ceipt which C. gave for the bill ſo given in ſecurity, it was declared, 
that it was in no reſpect to exonerate the acceptors: of the original 
bill, or any of the parties thereby bound, till actual payment of the 
bill given in ſecurity was made. . Almoſt three years elapſed with- 
out C.'s taking any one ſtep tu obtain payment of this laſt bill 
About that time the acceptors failed, upon which C. demanded 
payment of the original bill from the parties whoſe names ap- 
peared upon it, and on their refuſal, he inſtituted a ſuit againſt 
them in the court of ſeſſion, and obtained two interlocutors in his 
favour. - Upon appeal to the Lords of this country, theſe interlo- 
cutors were reverſed, and the defenders were-affoilzied. 

The time of payment of a bill is the laſt of the three days of 
grace, and on that day the money muſt be demanded z and if the 
laſt day be Sunday or a great holiday, the demand muſt be made 
on the ſecond. i | a. 203d bu 
Vide Beawes, 461 1: l 

And the holder is not bound to wait till the laſt. moment of the 
laſt day of grace, for the undertaking of -the.- acceptor is, to pi) 
the bill on demand on any part of the laſt day of:grace. 

The three days of grace are allowable on promiſſory notes, 2 
well as upon bills of exchange. Le 0 f 


— 


A preſentment either for payment or acceptance muſt be made 
at ſeuſonable hours: and ſeaſonable hours are the common 
of buſineſs in the place where the party lives to whom the fe 
fentment is to be made. 3 net 
. 8 is not enough to 7 57 the notice, that the drawee of mak 


fuſes, Is infolvent, or "abſconded ; but it muſt be added, th 
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the holder does not intend to give him credit. The purpoſe of Dazglih v. 
giving notice is not merely that the indorſor ſhould know that 1 
default has been made, for he is chargeable only in a ſecondary 745. — 4 
degree; but to render him liable, it muſt be ſhewn that the holder notes, ide 
looked to him for payment, and gave him notice that he did fo. 38 540 
A caſe might eaſily be imagined, where the indorſor might have Tincal «. * 
notice from the holder, and yet would not be liable; as, if that Brown, 
notice contained circumſtances which ſhewed that the indorſee 2. 
had given time and credit to the acceptor or maker. * 

It is therefore neceſſary that notice ſhould come from the in- 
dortee himſelf: it is not ſufficient that the indorſor ſhould be in- 
informed by ſome third perſon, as by the drawee or maker, that 
he does not chooſe to accept, or cannot pay. | 

With reſpect to acceptance, it is uſual to leave a bill for that Mar. 16. 
purpoſe with the drawee till the next day, and that is not con- 
ſidered as giving him time; it being underſtood to be the uſual 
practice : but if, on being called on the next day, he delay or re- 
fuſe to accept according to the tenor of the bill, the rule now 
eſtabliſhed, where the parties, to whom notice is to be given, re- 1 Term 
ſide at a different place from the holder and drawee; is, that notice Rer. 165. 
mult be ſent by the next poſt. Under the ſame circumſtances, 
the ſame rule obtains in the caſe of non-payment. 

90, alſo, in caſe the drawee or maker has abſconded, or cannot 
be found, notice of theſe circumſtances, either in caſe of non- 
acceptance or non-payment, muſt be ſent by the firſt poſt, 

The reaſon why the law requires notice is, that it is preſumed 1 Term 
that the bill is drawn on account of the drawee's having effects of Xp- 40. 
the drawer in his hands; and that if the latter has notice that the 
bill is not accepted, or not paid, he may withdraw them immedi- 
ately, But if the drawer have no effects in the other's hands, 
then he cannot be injured for want of notice, and if it be proved 
on the part of the plaintiff, that, from the time the bill was drawn, 
till the time it became due, the drawee never had any effects of 
the drawer in his hands, notice to the latter is not neceſſary in 
order to charge him, for he muſt know whether he had effects in 
the hands of the drawee or not : and if he had none, he had no 
right to draw upon him, and to expect payment from him; nor 
can he be injured by the non-payment of the bill, or the want of 
notice, that it has been difhonoured. | 

A queſtion arifing on the validity of a commiſſion of bankrupt Bickerdike 
on account of the inſufficiency of the debt due to the petitioning 3 | 
creditor, the facts appeared to be theſe: the bankrupt being in- Rep. 405 1 
debted to the petitioning creditors in the ſum of 115 J 35. 8d. on 
the 15th of September 1784, drew a bill for 200. on the defendant, * 
, who, till the time of the bankruptcy and of the bill becoming 

due, was a creditor of the bankrupt,” payable to the petitionin 
creditors, two months after date, and paid it to them on account o 
Part of their debt: the bill was preſented for payment on the 18th 
it November following, and diſhonoured. No notice, however, was 
der giren by the petitioning creditors to the bankrupt, or left at * 

Y * 
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houſe; a commiſſion iſſued againſt the drawer on the 26th of 
November, on which he was declared a bankrupt in the afternoon 
of the 24th; that commiſſion was afterwards ſuperſeded, and 
another commiſſion was iſſued on the petition of the parties, on 
the amount of whoſe debt the preſent queſtion aroſe. If the 
titioning creditors, by not giving notice to the bankrupt of his bill 
being diſhonoured, had made the bill their own, their debt was 
reduced within 100 l., and then the commiſſion could not be ſup- 
ported; but if notice was not neceſſary, the bill was not paid; 
their debt remained as it originally was, and the commiſſion was 
valid. On the principles before ſtated, the court held, that notice 
in this caſe was not neceſſary, and therefore the commiſſion was 
ood. 
1 Term Yet though it appear that the drawer had no effects in the 
Rep. 714+ hands of the drawee, no action can be maintained againſt the 
indorſor if no notice was given him of the bill being diſhonoured; 
for though the drawer may have received no injury, the-indorſor, 
who muſt be preſumed to have paid a valuable conſideration for 
the bill, probably has. . 
Though in the caſe where the drawer has effects in the hands 


730 


Rogers v. 
* 1 of the drawee, the want of notice cannot be waived by a ſubſe- 
Rep. 713. quent promiſe by him to diſcharge the bill; yet where he had no 


effects, it may; though it appear that in fact he ſuſtained an injury 
for want of ſuch notice: ſuch a ſubſequent promiſe is an acknow- 
ledgment that he had no right to draw on the drawee, and if he 
has in fact ſuſtained damage, it is his own fault. 

See Rogers But where damage in ſuch a caſe has been ſuſtained, and no 
v. Stephens, ſubſequent promiſe appears, it may be very doubtful whether want 
2 Term : , 

of notice can be waived.] 


Rep. 71 

Molloy, Merchants generally allow three days after a bill becomes due 
_ 164. for the payment, and for non-payment within three days protelt 
S. P. thay is made, but is not ſent away till the next poſt after the time of 
the third payment is expired, and if Saturday be the third day, no proteſt i 
420 e grace. made till Monday, 

Leftley v. [But there is a difference er —— and inland bills in 
* this reſpect: the former muſt be preſented for payment ihre the 
| voy expiration of the laſt day of grace, and in time to have the protek 


ſent off the ſame night, if the poſt then ſets out : but on inland 
bills, the proteſt cannot be made till after the expiration of three 
days, and notice may be ſent at any time within fourteen days aftet 
the proteſt, | | 

To the conſtitution of a bill of exchange, it is not neceſſary thit 
the words © value received” ſhould be inſerted, and the want 
theſe in a foreign bill cannot deprive the holder of the benefit of e 
proteſt; but that benefit in caſe of non-payment is not given ® 
inland bills which want theſe words; and Lackey they cannot 
be proteſted for non-payment: for the act of Queen An 
provides, that “where theſe words are wanting, or the value 
« leſs than twenty pounds, no proteſt is neceſſary either for nor 
*4 acceptance or non-payment.” 1 
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of In foreign bills, there is no diſtinction between thoſe payable at | 
on ſuch a time after date, and after fight; but the ſtatute confines the 

nd benefit of proteſt on inland ones to thoſe payable after date; ſa 

on that in Hrictneſe there can be no proteſt on thoſe payable after 

pe- ght: and this has been lately ſo adjudged. | | 
bill In foreign bills, where the acceptance is in words only, or in Leftley v. 
Was ſome collateral writing, a proteſt may be made for non-payment,- Mil, 
ups 35 well as if the acceptance had been in writing on the bill: but Reg. 17 
id; the ſtatute of William confines the proteſt for non-payment to Vid. Mar. 
thoſe bills on which the acceptance is written; and therefore, in 17 

order to have the benefit of a proteſt for non-payment, where the 
acceptance is collateral, the holder muſt proteſt for non-accept« 

ance, 

But in praCtice a proteſt is hardly ever made for non-acceptance 
of an inland bill; it is only noted for non-acceptance, and if not 
paid when due, it is frequently proteſted for non-payment : hows 
ever, notice muſt be given of the non-acceptance and noting, 
otherwiſe, the holder takes the riſk upon himſelf. 

In the caſe of a foreign bill, noting alone for non-acceptance Rogers v. 
will not be ſufficient, it muſt alſo be protęſted for non-acceptance z Stephens, 
nor will the omiſſion to make ſuch protelt be ſupplied by a ſub- Rer. 723. 
ſequent proteſt for non-payment.] 

Intereſt upon a bill of exchange commences from the demand 
made; and therefore if there was no demand made till action 
brought, defendant may plead tender and refuſal, and uncore pril. 
and ſo diſcharge himſelf of intereſt ; but if it be the defendant's 
fault, that demand could not be made, as if. he were out of the 
kingdom, there, want of demand ought not to prejudice the 
plaintiff, EY 

[Wherever intereſt is allowed, and a new action cannot be 2 Bun, © 
brought for it, which is the caſe on bills of exchange and promiſſory 2086. 
notes, the intereſt is to be calculated up to the time of ſigning 
inal judgment. | 

Where a bill indorſed over is not duly paid, the indorſee may Avriol w. 
\ bills in charge the indorſor with intereſt, exchange, and other incidental 1 
refore th expences, beyond the amount of 5 per cent., if ſuch charges be Rep. 32. 
Spiel reaſonable, warranted by uſage, and not made a colour for uſury: = 
EY thus, the conſtant courſe has been with reſpect to bills returned, 
proteſted, from India, to allow 10s. per pagoda, which includes- 


lays aftet ntereſt, exchange, and all other charges; and this, notwithſtanding 
r the current price of exchange at which the bill was diſcounted, 
Cary thi May have been greatly below 105., as, at Gs. 6d.: and the indorſee 
e want dl mil alſo be entitled to intereſt -at 5 per cent. from a reaſonable. 
efit of 1 e after notice given to the indorſor of the bill having been 
given i urned unpaid.] | 
e cannot | 
* Amit b Of the Ation and Remedy on a Bill of Exchange, and Man- 
he value! ner of declaring and pleading therein. eh 


lt ſeems to be agreed, that againſt the drawer an action of debt, Hard. 485. 


"2 general indebitatus aſſumpſit, will lie, for he having ge — | 
mo , 4 
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2 Keb. 695. money, the law raiſes a contract, and lays him under an obligation 
713+ 755 to pay it. But it hath been adjudged, that neither an action of 


_=- 11. "6 debt, nor an indebitatus aſſumpſit, will lie againſt the acceptor of a P 

2 Lutw. bill of ee . and that therefore the remedy againſt him muſt 

— be by a ſpecial action on the caſe, founded on the cuſtom of mer. 1 

6 Mod. 129. chants; for the acceptance is only a collateral engagement to pay + 
the debt for another, in the ſame manner as a promiſe by a 
ſtranger to pay, Oc. if the creditor will forbear his debt. 4 


Vent. 153, But though a general indeb:tatus aſſumpſit, will not lie againſt the * 
(a) So, if acceptor of a bill of exchange, yet if A. delivers money to B. to 


_ Rat. pay over to C., and gives C. a bill of exchange drawn upon B., and - 
Abr. 32. B. accepts it, C. may have an indebitatus aſſumpſit againſt B. (a) as 0 
having received money to his uſe, but muſt not declare only upon 4 : 
the bill of exchange accepted. 7 


co. Lit. 18a. As to the manner of declaring on a bill of exchange, this is ſaid ; 


2 lite 44+ to have varied, the declaration in ſome caſes being general, ſome- if. 
Jig times ſpecial, and laid with an expreſs promiſe, and at other times 7 
Cro. Car. without; but it ſeems to be now ſettled, that the cuſtom of mer. K 
286. — chants, concerning bills of exchange, being part of the common as 
125. pl. 2. law, of which the judges will take notice ex officio, it is unneceſ. FI 
127. pl. 7. ſary to ſet forth the cuſtom ſpecially in the declaration, and that WF time 
— 52 it is ſufficient to ſay, that ſuch a perſon, according to the ulage i ig 
269. and cuſtom of merchants, drew the bill. en 
5 Mod. 367. Show. 127. 3 Mod. 226. Ld. Raym. 175. 281. 575. 759. 774+ 10 Mod. 287. * 
1 Burr. 324, [In ſtating a bill or the note, regard muſt be had to the le . 
325. operation of each reſpectively. FEA | it bo 
Vere v. It has been decided, that the legal operation of a bill or of the 
Lewis, note, payable to a fictitious payee, is, that it is payable' to the WF tion, 
2 > g: bearer, and therefore, if that deciſion be right, it is proper, i! In 


Rep. 183, * 
Minet v. the ſtatement of ſuch a bill, to allege that the drawer thereby x: that t 


"= a7 I | | eat the drawee to pay ſo much money to the bearer ; in th WW that | 
Colins v. ſtatement of ſuch a note, that the maker thereby promiſed to p <xcha 


Emet, 1 H. ſuch a ſum to the bearer. Or in ſuch a caſe, the plaintiff my he dir 


| Bl. 313. ſtate all the ſpecial circumſtances, and if the verdiCt correſpoiv WF pay, : 


with them, he will be entitled to recover. "0 pay 

A bill or note payable to the order of a man, may, in an 4010 inſtru; 

by him, be ſtated as payable to himſelf, for that is its legal in- othery 

port: or it may be ſtated in the very words of it, with an . the on 

ment that he made no order. 

Semb, If a note purport” to be given by two, and be ſigned only H maſter, 


x Burr. 323. one, a declaration generally as on a note by that one who fee unleſs | 
it will be good; for the legal operation of ſuch a note 1s, that cording 
who ſigned it promiſed to pay. 8 i of his 

Burchelly. On a note to pay jointly and ſeverally, a declaration againſt c count, 

Slvcock, 2 Lc in the terms of the note will be good. The 

Rm 1545. Bs © | = ” WET 

Butler v. Where a note is given by two, to pay jointly or ſeverally, "WF k. maſ 

— payee may ſue both or either; if he ſue bath, he may declare ; Whey 

Neal: v. the note in the words of it jointly or ſeverally : but if he ſue ene Aceptin 

Quidgton, of them fingly, it was formerly held, that he could not dechre nerſhip | 

+ 1»-Rayn-.that way, but that he muſt. {tate the note as given only . ve af e 


A Str. 319. 8 
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and that the joint or ſeveral note would be good evidence to ſup- 
ort ſuch a declaration. 


of a But the doctrine in the latter caſe has been ſince over-ruled; Rees v. 
mult and it is now held, that in an action on a joint or ſeveral promiſ- — . 
mer ſory note, againſt one, a declaration that he and another made on 
8 their promiſſory note, by which they jointly or ſeverally promiſed to 
by pay, is good: for if or mult be underſtood as a disjunctive, the 

election, whether the note ſhall be joint or ſeveral, is in the-per- 
{ the ſon to whom it is given, and by ſuing one, he ſhews his election 
B. to to conſider it as a ſeveral note: but in this caſe, the true conſtrue- 
„ and tion of the word or is, that it is ſynonymous with and. They both 
(a) a promiſe that ey or one of them ſhall pay; therefore the liability 
upon is on bath, and on each. The nature of the tranſaction forces this 

; conſtruction. . 

is ſaid And if the note had been joint only, and it had been ſtated as In d. per 
ſome- a ſeveral one, no advantage could have been taken of this but by Buller, J. 
times 5 


a plea in abatement. | 


f mer- Where the payment of a bill or note is limited at a certain time su. ns 
2mMMot after the date, it mult be ſtated as being made on the day of the 

ren date, that it may appear on the face of the declaration, at what 

n a 


time it became due; if the bill have no date, as on the day when 
e ulage BY it iflued, or the firſt day the plaintiff had knowledge of its exiſt- 
ence; for an inſtrument not dated mult be conſidered as dated at 2 Ld.Raym. 
l. the time of the delivery. | 1088, 
he legal But. in ſtating the bill or note, it is not neceſſary to allege that 2 Show, 
it bore date, though that be generally done; it is ſufficient that 2 
| or of the date appear by implication, which it does from the allega- 


* to the tion, that on ſuch a day the drawer made the bill or note. 

oper, in In ſtating the drawing of a bill or note, it is unneceſlary to ſay Ereſkine 
-reby nt that the drawer ſubſcribed it with his own hand-writing, though 3 
in be that is generally done; the allegation that he made his bill of 1542, 1543. 
a to pi exchange or promiſſory note, and, in the caſe of the former, that Taylor v. 
tif ma} he directed the bill to the drawee, by which he requeſted him to 228 : 


rreſpon WY pay, and in the caſe of the latter, that by ſuch note he promiſed B. R. 214. 

to pay, ſuſhciently implies that his name was ſomewhere on the —— 
an sch inſtrument, and that he or ſomebody by his authority wrote it; ce 
legal in otherwiſe it could not with propriety be ſaid that he requeſted in 2 14. Kaym. 
an ug be one caſe or promiſed in the other. 1376. 

If the bill was in fact drawn by a ſervant, by the authority of a Yide 12 
maſter, it is ſufficient to ſtate it as drawn by the maſter himſelf, Vo. 346- 
unleſs the ſubſcription be alleged, and then it muſt be ſtated ac- 
cording to the truth of the caſe, that the ſervant, by the authority 
of his maſter, drew and ſubſcribed the bill on his maſter's ac- 

Count, 

The ſame obſervations apply to the caſe of an indorſement or Yide 12. 
123 by the ſervant, by the authority, and on the account of Med. 384. 
us matter, ra. ; . * 

Where partners are concerned in the drawing, negotiating, or 
ꝛccepting of a bill or note, the uſual way of introducing the part - ä 
nerſhip is to mention it by way of inducement, and to ſtate that 27%. Morg, 
ode of them, according ts the cuſtom of merchants, ſubſcribed, . 53. 

| accepted, 
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| accepted, or indorſed the bill for the partnerſhip account : but the 
41.4. Raym. alluſion to the cuſtom is not abſolutely neceſſary ; nor is it abſs 
384. lutely neceſſary that it ſhould be directly charged that the pattner 
acting for the reſt ſubſcribed, accepted, or indorſed * the 
parnerſhip ; it is ſufficient if, on the whole, it appear to hen 

| been ſo. 

Ellington Where a bill is drawn in ſets, and the aQion is brought on the 
AI Ne firſt, the uſual way of ſtating the requeſt to the drawee is, * that 
$10. © © he requeſted him to pay that firſt of exchange, (ſecond and 
x Salk. 130. * third not paid,) following the very form of the bilt;” and then 
bg mag it is not neceſſary, in the ſubſequent part of the declaration, to 
1 Str. 224. aver that the ſecond and third were not paid, for if either of then 

was paid, that would be a ſufficient defence at the trial. 
Ereſcine v. In an action againſt the acceptor, it muſt be alleged that he 
"Murray, accepted the bill, for the acceptance is the foundation of the 


2 Ld Raym, action; but the manner of acceptance needs not to be alleged. 


And if the acceptance be alleged generally without any ſpecifi 
cation of time, evidence of acceptance after time of payment wil 
maintain the declaration, though the acceptance be alleged to 

11d. Raym. have been according to the tenor and effect of the bill, for this 
254, 365. ſhall be conſtrued as a general promiſe to pay the money, and the 
> RN words, “ according to the tenor and effect of the bill,” ſhall be 
129. rejected as ſurpluſage; but if the acceptance be alleged to hare 
Cath. 459+ been before the time of payment, perhaps evidence of an accepts 
ance after will not do. 
Ruſhton vo In an action againſt the drawer or indorſor of a bill, or againſ 
8 the indorſor of a note, it is abſolutely neceſſary, on account of 
* non- payment of the bill or note, to ſtate a demand of payment 
from the acceptor of the bill or the maker of the note, and due 
notice of refuſal given to the party againſt whom the action 5 
brought; for theſe circumſtances are abſolutely neceſſary to en» 
title the plaintiff to maintain his action; and a verdict will not 
| help him on a writ of error. | 
Salomons Due notice of the diſhonour of a foreign bill can only be by 
2 proteſt; yet the omitting to allege a proteſt in the declaration 1 
24 C. 3. only matter of form; notice being alleged generally, it ſhall be 
Doug. 684. preſumed to have been given with all the neceſſary formalitc 
in che notes. and if theſe be not proved at the trial, the plaintiff cant 
recover. 1 | 

It is not neceſſary, in an action againſt an indorſor, to ſtate 
that the indorſee demanded the money of the drawer of a bil, 
the firſt indorſor of a note, becauſe ſuch demand is not neceſluf 
to be made in order to complete the title of the indotſee. 

Whether the drawer of a bill, or the indorſor of a bill of of 3 
note, receiving the bill or the note in the regular courſe of nete 
tiation before it has become due, can maintain an action 0 th 

| againſt the acceptor or maker, in the character of indorſee, ſeems 
Per f. aA. undecided : that ſuch actions have been brought, has been We 


88 5 dentally ſaid from the bench; but the only caſe in which it is d 
Loa\icze v. realy held, that the drawer may maintam an action in the "Me 


4 
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rafter of indorſee, is no authority to eſtabliſh this point: for Laubray, 
there it appears that the bill was proteſted for non-payment before — Mod. 36. 
the indorſement; and a more recent caſe, determined on princi- Bobley, "Tz. 
ple, clearly ſhews that a drawer or indorſor cannot maintain an 14 G. 3. 
action againſt the acceptor in the character of indorſee, where the 51 & 2 H: 
indorſement is after the refuſal of payment; becauſe, when a bill the nes. 


the notes. 
i returned unpaid, either on the drawer or indorſor, its negotia- 


bility is at an end. 

The action, therefore, in which the drawer or indorfor, after Vd. Sy. 
payment of the money in default of the acceptor, may recover, the 2 Vo. 
frit againſt the acceptor, and the latter againſt any of the pre- „ wc .s 


- 1 Wut. 185. 
ceding parties, muſt be brought in their original capacity as Vd Morg. 
drawer or indorſor, and not as indorſee. 5 43s 


In this aCtion, after ſtating the drawing of the bill, the delivery, 
the neceſſary indorſements, the preſentment for acceptance, and X 
the acceptance or refuſal to accept, it muſt be further ſtated, that 2 Show. 
at the proper time it was preſented to the acceptor for payment, 180. 
who refuſed, or that the acceptor could not be found; and if on 
2 foreign bill, a proteſt for non-payment may be ſtated ; then that 
n was returned to the plaintiff, and that the defendant had notice 
of the premiſes. 

It may alſo be ſtated, that the plaintiff paid the contents of the 2 wilt. 184 
bill, and, in the cafe of a proteſt, the coſts, intereſt, and damages 
ariſing from the delay; but this does not ſeem abſolutely neceſ- | 
fry; that the bill was returned to the plaintiff implies payment 7ide Nor- 
dy him, Prec. 44s 

One who has indorſed a bill or note cannot, in general, maintain Biſhop v. 
an action on a re- indorſement to him, againſt the party to whom Hayward, 
he indorſed it. * 

It is not neceſſary, in any action on a bill of exchange or pro- Starkey v. 
millory note, to ſtate an expreſs promife by the defendant: the 2 
aw implies a promiſe where the party is liable; and therefore it , * 


8. 

will nat s (ufficient, after ſtating the circumſtances, to ſay, that by theſe 1 
ei he became liable to pay. Carth. 309. 
1:97 | 


But it is uſual to allege an expreſs promiſe after ſtating the lia- 

lity, that no exception may be taken to the addition of other Y 
counts in afſuripſit, which are uſually added; for it is ſaid, that eat. 15 
where the declaration was upon the cuſtom, and likewiſe on an Vide 18 
mdebitatus afſumpfit, the judgment was arreſted, which could not ny 

ae been the caſe had an expreſs promiſe been added to the count 1 Term 


, BY on the cuſtom, becauſe it is an eſtabliſhed rule in pleading, that Rep. 276. 
A * derever the ſame plea may be pleaded, and the ſame judgment 

necenay der different counts, they may be joined in the ſame de- 

Ce aration. ; 
ill or 0? Inſtead of bringing an action on the cuſtom or on the ſtatute, Tatlock v. 
: of * de plaintiff may in many caſes uſe a bill or note, only as evi- Faris 
ion 2 ce in another action; and where the inſtrument wants ſome Rep. 174. 
ſee, yl of the requiſites to form a good bill or note, the only uſe he can 
been 1 6 me of it is to give it in evidence; or if the count on the inſtru- 
cb ay — de defeckive, he may give it in evidence, in ſupport of 
y the "alle of the other counts for money had and reoeived, or money 
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lent and advanced, according to the circumſtances of the tranſ. cel 


action. | re 
A bill is preſumptive evidence of money lent by the payee to ne 
the drawer, and a note of money lent by the payee to the maker, to 


and both, conſequently, of money had and received to the uſe of 


Tide 3Term the holder, whether they be payable to the bearer, or to the order bu 


Rep. 283. af the payee. 


Fide Cham - 
derlyne v. 
Delarive, 

2 Will. 353. 


Vie Gold- againſt all; and 2 will not be ſtaid in any one action, 


ing v. Grace, 
2 Bl. Rep. 


He who transfers a bill or note without indorſement, gives no on 
additional credit to the inſtrument, and therefore cannot be ſued on bro 
the inſtrument itfef; nor is he liable to anſwer in any ſpecies of ſat 
action to any holder but him to whom he immediately transferred bro 


it, and to him only for the conſideration on which it was given, wit 
whether for work and labour, goods ſold and delivered, money E 
lent and advanced, or any other legal conſideration. wit! 

But if the party who took the bill or note did not uſe due dil. caſe 
gence to obtain payment from the acceptor or maker, nor give due T 


notice of their default to the party from whom he received it; the fend 
latter may either plead, or give in evidence, the bill or note, to bond 
an action on the original conſideration. cauſ, 

The holder of the bill or note may ſue all the parties who are beine 
liable to pay the money, either at the ſame time or in ſucceſſion, I plead 
and he may recover judgment againſt all, if ſatisfaction be not In 
made by the payment of the money before judgment obtained 


but on payment of the debt and coſts in that action, and the coſts 
in all the others in which he has not obtained judgment. 
But though he may have judgment againſt all, yet he can te- 


2 Veſey, 

15 cover but one ſatis faction. But though he be paid by one, he may On 
ſuc out execution for the coſts in the ſeveral actions againſt the WF the h 
others. theref, 

Windham And if he have recovered judgment in more than one action : inc] 

3 Wither. tender of the principal recovered in one, and the coſts in al the In a 

Tratl, reſt, will prevent him from taking out execution; and it will dæ WF plain: i: 

z Ste. 515- conſidered as a contempt of the court, if he take out enecuum By Gor(or 

inſt more than one. | Kcepte 
Macdonald drew a bill of exchange for 200. on Bovi who Wh to © 
accepted it; the bill afterwards came into the hands of Zhomy/# Bl pplics 
who recovered judgment againſt Bouington, and . charged him u indor(c, 
execution. Bovington having obtained his diſcharge under tt WW tween t 
Lords' act in that ſuit, Thompſon ſued Macdonald the drawer, 1 zner:!, 
recovered the amount of the bill, on which Macdonald ſued oder of 
| wingten, on his acceptance, and charged him in execution. ndorſen 
a rule to diſcharge Bovington out of cuſtody, it was conte ly, th 
that he had ſatisfied the debt, by being charged in execution able 
the ſuit of Thompſon, and that he was not liable to be ſued gun, . 
for the ſame ſum. But the court ſaid, that nothing could re of 
more clear than that this was not a ſatisfactioꝑ of the debt 3s fd EW 
tween theſe parties, though it was as between the defendant 3 Rlponde: 
Thompſon : that to the holder it was a mere ſatisſscher ruck ou 
and not like actual payment: that the preſent plaintiff, lum v 
been obliged to pay the eL. J 


amount of the bill ſince de deen 
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charged in execution at the ſuit of Thompſon, had a right to have 
recourſe to this defendant as acceptor for that by this payment a 
new cauſe of action aroſe againſt the defendant, without regard 
to what had paſſed; in the former action. | 

The plea generally pleaded to this action is that of non ai mt: 
but the defendant may, if the truth will warrant him, plead nn 
eſumpfit infra ſex annos for by ſtatute 21 Fac. 1. c. 16. actions 
on the caſe, except upon accounts between merchants, muſt be 
brought within fix years: and by the expreſs proviſion of the 
ſtatute of Queen Aune, all actions on promiſſory notes muſt be 562. 
brought within the ſame time as is limited by the ſtatute of James, 
with reſpect to actions on the caſe. Ma 

But an acknowledgment of the debt, or a promiſe to pay, made 
within fix years of the commencement of the action, will take the 
caſe out of the ſtatute. 

To an action on the caſe on a bill of exchange againſt the de- 8 w. & M. 
fendant as acceptor, he pleaded, that after acceptance he gave a 5 Mod. 314 
bond in diſcharge of it: it was held that this plea was bad, be- 
cauſe it amounted to the general iſſue ; for the debt on the bill 
being extinguiſhed by the bond, the defendant ought to have 
pleaded non aſſumpſit, and to have given the bond in evidence. 

In an action againſt the acceptor, it is a general rule that the 1 L4. Raym. 
drawer's hand is admitted, becauſe the acceptor is ſuppoſed to be ha r 
xcquainted with the writing of his correſpondent, and by his ac- Str. 74 5 
ceptance he holds out to every one who ſhall afterwards be the Price v. 
holder, that the bill is truly drawn. 45 1 Ms Fr 

On a bill payable to bearer; there is no perſon through whom * 
the holder derives his title: in an action againſt the acceptor, 

1 he has only to prove the hand-writing of the acceptor 
hn p16 8 ee ii 
In an action againſt the acceptor of a bill payable to order, the Smith v, 2 

plaintift muſt prove the hand-writing of the payee or firſt in- Oo” 7 

dorſor; and this, though it were on the bill at the time it was Nl | 

accepted: if his indorſement be ſpecial to © another perſon,” or 

to another, or his order}? the {ame rule, on the ſame principle 

Pplics to the indorſement of that other perſon, as it does to tie 

ndorſement ſpecifically made of every ſubſequent indorſor, be:. 

wween the payee and plaintiff. If the indorſement of the payee-bs 

Eneral, the proof of his hand-writing is ſuthcient ; that of any 

ocker of the indorſors is not requiſite, though all the ſubſequent 

indorſements be ſtated in the declaration; for by indorſing gene- 

nh, the payee has thewn his order to be, that the bill ſhould be 

Iyable to any ſubſequent holder; and accordingly it has btetf 

Pewn, that any ſuch ſubſequent holder may declare as the in- 

wrice of the firſt indorſor, or of that indorſor who firſt indorſes 

© blank: but in this cafe, in order to render the evidence cor- 

eſpondent to the declaration, all the ſubſequent names mult be 

ck out, either at the time of the trial or before. 


Vor. V. 3B 5 ; In 
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Vide Collins 
v. Emett, 
1 H. Bl. 


313. 


Minet Vs 


Rep. 453. 
Gibion v. 
Hunter, 
2 H. Bl. 
288. 


1 Ld. Raym. 
174. 

Str. 444. 

2 Buir, 675. 


1 Ld.Raym. 


74 3s 


Fide Lou- 
viere V. 
Laubray, 
10 Mod. 
36, 37. 
Symonds v. 


Parminſter, 


1 Wilſ. 185 


Vide 3 Will. In an action on the caſe by the acceptor againſt the drawet 


18, 
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In an action by an indorſee againſt the drawer, the ſame rules 
obtain with reſpect to proof of the hand-writing of the indorſors, f 
as in an action againſt the acccptor, eie 


That of the drawer himſelf muſt of courſe be proved: it muſt oe: 
alſo be proved, that the piaintiff has purſued that diligence. with _Y 
reſpect to the drawee, and given ſuch notice to the drawer, of the b 
default of the former, as we have ſeen to be neceſſary on his part ad 
to entitle him to have recourſe to the latter. | bey 

From the rule that, in an action againſt the drawer or acceptor ny 
of a bill payable to order, there mult be proof of the ſignature of vl 
the firſt indorſor, and of all thoſe to whom an indorſement haz dec! 
been ſpecially made, has ariſen the queſtion which has ſo long bul 
agitated the commercial world on the ſubject of indorſements, in Br 
the name of fictitious payces. 42 

The reſult of the caſes upon this point ſeems to be, that in all . 
caſes, where the holder of ſuch a bill declares againſt the ac- g 
ceptor, as on a bill payable to the Lehrer, it is ſuſficient to maintain =p 
the action, that he ſhould prove, 1. That the payee was fich. ng 
tious, and, 2. That the defendant knew this at the time when the 
he accepted the bill ;-— or, 1. That the payee was fictitious, and, eas 
2, That the defendant had given a general authority to the . A 

parties 


drawer, Sc. to draw bills upon him in the name of ſictitious 
payees. 

In an action by an indorſee againſt an indorſor, it is not ne- 
ceſſary to prove either the hand of the drawer or of the acceptor, 
or of any indorſor before him againſt whom the action is brought; 


for by his indorſement, he virtually undertakes to every ſuble- 


the Da! 
other ( 
proof C 
defend; 
a perſo 


quent holder, that the names of the drawer, acceptor, and pre- H tl 
vious indorſors are really in the hand-writing of thoſe to whom * tha 
they reſpectively purport to belong. 3 

The fame diligence alſo, with reſpect to the drawee, and the wt, 01 
ſame notice to the defendant as indorſee, mult be proved in tl xd 
action, as in that againſt the drawer, every indorſor being, with 3 
reſpect to ſubſequent indorſees or holders, a new drawer, Þu . us guy 
proof of a demand from the drawer, and notice of non-payment "La 
by him, is not neceſſary. ve . 

Where the action is by an indorſor who has paid the mon uy, Sy 
proof mult be given of the payment. 8 * 55 

In an action by the drawer againſt the acceptor, it is neceflar Ap 


to prove the hand-writing of the latter; demand of payment from 
him, and refuſal; the return of the bill, and payment by tix 
plaintiff: but it does not appear neceſſary to prove, that the . ge 
ceptor had in his hands effects of the drawer; his acceptance Mi "7% 
. preſumption that he had, and if he had not, the proof muſt 1s Kind - 
upon himſelf. | 1 


ue defence 


— 


4 


q Me, al 


* . 6.6 doriſo. 
plaintiff muſt prove the hand-writing of the defendant, and 10 But wh 
ment of the money by himſelf, or ſomething equivalent to * "Ser 
ſuch as his being in priſon in execution. efendant | 
. Ong 

boſe r 


QT 
20 


» 


Merchant and Merchandize. 


* In actions againſt the drawer or indorſor, the proteſt is ſuffi- 12 Mod. 
185 cient evidence that the bill is not paid; and the mere production 345 
of the proteſt is ſuſhcient; it is not neceſſary to prove either the das; 8 
ul writing of the notary, or to give any account how the plaintiff 
ith had the proteſt ; for that would be deſtructive to publick commerce, 
the and throw too great a difficulty on tranſactions of this kind: and 
paſt beyond ſeas, it is ſaid, that it is ſufficient to ſhew the court the 
proteſt without producing the bill itſelf ; but here in general the lb. L. E. 
prot bill itſelf muſt be ſhewn, as well as the proteſt, becauſe the whole 11). 
9 leclaration muſt be proved, which cannot be without giving the 
has bill in evidence. 
long But in an action againſt the drawer of a hill which was loſt, it Hart v. 
2, was held by Holt, C. J. that proof of the defendant's having e, 
: owned that he had made the bill was ſufficient, 8 . 
in al Wich reſpect to a promiſſory note, the ſame rules, of what is her 
e 3” Wl necellary to be proved, apply, as in a bill of exchange; the maker 
* being in the place of the acceptot; the payee, after indorſement, 
lev in that of the drawer; and the indorſors and indorſees the ſame 
ow in each. 
55 g's In general, direct proof is required of the ſignature of thoſe 
to un Wl parties whoſe indorſement muſt be proved: but with reſpect to 
Rs e party himſelf againſt whom the action is brought, proof of 
other circumſtances may be ſuſſicient to ſupply the place of actual 
not * proof of his ſignature; particularly, confeſſion. Thus, where the 
Ar: defendant was ſued as indorſor of a note, and it was proved, that 


ſudle 2 perſon to whom application had been made to diſcount it, ſent 
it to the defendant, who looked on it, and ſaid it was his hand, 


nd nt and that the note, which had ſome months to run, would be paid 

2 WOO When due; the Chief Juſtice would not permit the defendant to L4. Hard- 

4 bew forgery, by fimilitude of hands, becauſe that would tend to — F 

b 1 deſtroy all negotiation of bills and notes. But he ſeemed inclined Ie pvc, 

; 1 WT ave admitted actual proof of forgery, if the defendant could 2 Str. 103 1. 

ing; * bave given it, but this he was unable to do, and the plaintiff had 

der. W verdict, 

-paſ men So, where a letter was produced under the defendant's hand, Date v. 
_ 1 which he wrote to a friend that he had received a bill of ex- Lv»bock, 

ze mom bange from the drawer on the acceptor, bearing date ſuch a day, 3. 1 70 
"effar ind payable to him or order ſix months after date, and in all theſe 

1 co reumſtances the bill agreed with the letter, though no ſum was 

gt” e eencd in the letter, this was thought ſufficient evidence that 

ent al 1 Aefendant had had the bill in queſtion in his poſſeſſion; and 

at t 2 lnew that he had indorſed it over, it was proved that he had 

cor be had come to town to haſten the trial of a cauſe brought 

of m ant him on an indorſement he had made on a bill of ex- 

— * and that in fact he had brought down this very cauſe by 

t, and pi! But 1 . Ai . } 

? to tl e, in an action againſt any one party, proof of the Barnes, 436. 


entre of another is neceſſary to ſupport the aQion againſt the Hemming? 


3 5 v. Robinſoa, 
kendant, that proof muſt be direct; conſe ſſion of the party 


ee, þ ; : 
gaature it purports to be, will not be ſuiicient evidence. 
3B2 Thus 
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Thus in an action againſt the drawer or acceptor of a bill, cr 
maker of a note, a confeſſion of an indorſor that he indorſed the 
bill or note, will not be proper proof of the indorſement. 

* e But where an action is brought againſt one, on a joint and 

dong ſeveral promiſſory note, ſigned by him and others, proof of pay- 
ment by one of the others, of intereſt and part of the principal 
within ſix years before the action brought, will be ſufficient to 
bind the defendant, and take the caſe out of the ſtatute as to 
him. 

Pinkney Where a bill is accepted, or a bill or note is drawn or incorſed 

v. Hall, by one of two or more partners, on the partnerſhip account, proof 

EI-26. of the ſignature of the partner accepting, drawing, or indorling, is 


11d. Raym. g * 
178. vide ſufficient to bind all the reſt. 


Carvick v. Vickery, Dougl. 653. Cilb. L. E. 117. all 


740 


Where a ſervant has a gencral authority, to draw, accept, or 


mdorſe bills or notes, proof of his ſignature is ſufficient againſt va 
the maſter; but his authority mult be proved. * 
Comb. 450. Subſequent aſſent, it ſeemeth, is evidence of authority. the 
12 Mod, A general cuſtom of the ſervant's ſignature, and payment by 7 
340. the maſter, is ſufficient proof of a general authority; and a gene- A 
ral authority will continue to bind the maſter till its determination vas 
be generally known. Therefore, if a ſervant, having authority 4 
draw a bill of exchange in fo ſhort a time after he is diſmiſſed, that "Hi 
the world cannot take notice of his being out of ſervice; ot, if he 0 . 
were a long time out of ſervice, but that kept ſo ſecret, that the 
world could not take notice of it, the bill in thoſe caſes will bind 0 
the maſter. 5 | 
1 Barnard, Where notice is to be given by the poſt, it ſcemeth, that = my 
B. R. 198. proof of putting the letter into the poſt is ſuſſicient, that being nl ... hk 
general all that is in the plaintiff's power to prove, though this in Bris: 
one place is denied. to 5 
Where the defendant ſufters judgment by default, and the plan . hs 


tiff executes a writ of inquiry; it is ſufficient for the latter tofr 5 
duce the note or bill, without any proof of the defendant's hand; 5 
Bevis v. this was determined ſo long ago as the 14th G. 2. in a caſe in th 08 > 


1 . . . . 0 - Har! J 
3 King's Bench, where the plaintiff having offered collateral evidenm , . = 
1149. to prove the defendant's hand, the court not only held that ti U 
Green v ſuſſici but ſai h I in the declatt 1 Plan 
Hern. Was ſufficient, but aid, that the note being ſet out in the dec SY 
; 3 tion, was admitted by the default, and that the only uſe of pro All; 
Rep. ducing it was, to ſee whether any money was indorſed on! yy 

as paid, q if : 


RuledAnon. On ſuch judgment, a writ of inquiry is not neceſſary, fort 
= * court on application by the plaintiff will, if no good reaſon ſhes 
Bailey, &. to the contrary, refer it to the proper officer to aſcertall ! 
Raſhieigh v. damages and coſts, and calculate the intereſt.] 
dalmon, C. B. T. 29 Geo. 34 1H, Bl. 252. 
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NJ) Of the Proviſions for the Encouragement of 
Shipping and Navigation. ] 


1. Of the Plantation Trade: And, 


. Of the General Trade with the Foreign Dominions of his 
Majeſty in Ajia, Africa, or America. 


O goods or commodities may be imported into, or exported St. 7 & 8 
out of, any colony or plantation to his Majeſty, in Aa, W. 3. C. aa. 
Africa, or America, belonging, or in his poſſeſſion, but in Britifh- 
built ſhips, owned by Britiſh ſubjects, and navigated by a maſter 
and three-fourths at leaſt of the mariners Briti/h ſubjects. 

Except ſuch goods and commodities as may be imported into, (4) Stat. 
and exported from the free ports in the, iſlands of Jamaica, Gre- 3 3 
rada, Deminica, and New Providence, and from the port of St. Fobn's 30 G. 3. 
in the iſland of Antigua, by foreign ſhips, owned and navigated by <- 29- Kat. 
the ſubjects of ſome foreign European ſovereign or ſtate, or by any 8 2 
perſons inhabiting any country on the continent of America, under 33 G. 3. 
the dominion of ſome foreign European ſovereign or ſtate (a); ex- ©, 5% 

, k 4 . | (5) Stat. 
cept ſalt, which may be exported from Tur#'s Hand, in ſhips be- 230 3. 
longing to any of the Unzted States (); and except ſugar and coffee e. 6. 8. 
the produce of any forcign country or plantation, which may be 2 
imported into ſuch port or ports it: the iſlands called Caicos, as his apo 1 
majeſty in council {ſhall approve, in foreign ſhips (e). 11, 12, 

No ſugar, tobacco, cotton-wool, indigo, ginger, fuſtick, or other (4) Stat. 
dying woods, rice, molaſſes, copper ore, coffee, pimento, cocoa- 12 Car. 2. 
nuts, whale-fin, raw Glk, hides or ſkins, pot or pearl aſhes, iron 328 
or lumber, of the growth, production, or manulacture of any c. 7. f. 3 & 
britih plantation in Aſa, Africa, or America, may be tranſported 4 Ang. «. 5. 
to any place whatſoever (d), other than to ſome Briti/h plantation, Ta = 
or to Heat Britain, or to [rdland (e). & 22. ſt, 4 G. 3. c. 15. 827. (e) St. 20 G. 3. c. 10. 

Eucept ſugars, which may be carried from the ſugar colonies to 
any part in Europe, in a thip clearing out from Great Britain, and (J] Stat. 
hau ing a licence from the commillioners of the cuſtoms for that pur- 72G: 2. 
pole (/); and lumber, which may be carried from any Briti/h colony 788. 
pole (/ }3 and Jumber, which may be y U; Y (g) Stat, 
or plantation to the Aladeiras, or the Weſtern Iſlands, called Azores, 5 G. 3. 
or to any part of Europe to the ſouthward of Cape Finifterre (g). © 45+ 32% 

All other goods and commodities, not ſo enumerated, being the (5) Stat. 
growth, production, or manufacture of any Briti/h colony, or 5 ©: 2+ 
plantation in Aſia, Africa, or America, may be tranſported to any (7) Star, 
place whatſoever z except hops to Ireland (5); rum, and other 5 G. ;. 


pirits to the Je of Man (i); rum to Guernſey and Ferſey (+); 1 

ant La India goods, which muſt be brought to the port © *. bs 

Lend.n 1). c. 28. 5 1, 2. (IJ) St. 7 C. 1. ſt. 1. c 21. 89. 
No goods or commodities of the growth, production, or ma- (m Stat. 

nufacture of Europe, may be imported into auy land, iſland, plan- 18. Cf 4. 


j \ . . . — * 6. 
tation, colony, territory, or place, to his Majeſty belonging, W bo 


is pofleflion in Aſa, Africa, or Americe, but ſuch as ſhall be 200 3. 
Whped in Great Britain (m\ or Ireland (1). 


33 3 


C. 10. 


Except 
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c. 7. 47. 


Except ſalt for the fiſheries of Næuſoundland, and wines from 
{a) S'at. the Madeiras (a), and from the Ieftern Iſlands of Azores; and craft, 
75 Car: 2. clothing, or other goods, the growth, production, or manuſacture of 
Great Britain, Guernſey, or Ferſey, or food or victuals, the growth, 
production, or manufacture of Great Britain, Ireland, Gueri fey, og 
(5) Stat, "A 13 
9 G. 3. Ferſey, from Guernſey or Ferſey to Newfoundland, or any other Britiſh 
c. 28, colony, where the fiſhery is carried on, for the uſe of the fiſhery (6), 
Lands, iſlands, territories, or places, to his Majeſty belonging, 
in Ala, Africa, or America, not being colomies or plantations, are 
not included in any of the foregoing prohibitions or reflrictions, 
other than the laſt- mentioned prohibition, and the reſtriction that 
all goods and commodities muſt be imported into and exported 
out of them in Britiſb-built ſhips, or in Britiſh ſhips owned by 
his Majeſty's ſubjects, and navigated by a maiter and three-fourths 

at lealt of the mariners Hritiſh ſubjects. 


2. Of the Trade of the Colonies with the Territories of the 
United States. 


St. 28 C. 3. Sugar, molafſes, coffee, cocoa-nuts, ginger, and pimento, and 

e. 6. § 3. all goods and commodities which were not prohibited in the year 
1788, to be exported into any foreign country in Eurepe, may be 
exported from the V India Iſlands to the United States. 

St. 28 G. 3. No goods or commodities may be imported from the Unites 

© 91. States into the Ve India lands, except tobacco, pitch, tar, tur- 
pentine, hemp, flax, maſts, yards, bowſprits, ſtaves, heading- 
boards, timber, ſhingles, and lumber of. any fort z horſes, nezt- 
cattle, theep, hogs, poultry, and live-ſtock of any fort ; bread, 
biſcuit, flour, peas, beans, potatoes, wheat, rice, oats, barky, 
and grain of every fort, being the growth or production of any d 
the territories of the United States. 

© 12. 14. No goods or cummodities may be imported from the Unite 
States by lea or coaſtwiſe into the province of Quebec, or the coun- 
tries or iflands within that government, or up the river St. Le 
rence, nor at all into the provinces of Nowa Sc:tia or New Brus 


i 71 


wick, the iſlands of Cape Breton, St. John's, or Newfoundland, 0 

auy country or ifland within their reſpgctne governments. 
St. 318.3. Except pitch, tar, and turpentine, the growth and production cl 
c. 5% 84 the United States, which may be imported from any of the terms 

ries of thoſe ſtates into the provinces of Nova S-otia and New Bras): 

wick, in Er ſiſb- huilt veſſels, owned and navigated by Britifh ſubjeCs 
St. 28 G. 3. Except alto that the governors of Nu Scotia, New Brunſw*%, 
© 6. 8 23. the iſlands of Cape Breton, and St. Fobn's, may, in caſes of public 
emergency and diſtreſs, authorize the importation of ſcantlins 
planks, ſtaves, heading-boards, ſhingles, hoops, or ſquared timo 
of any fort; horſes, ncat - cattle, theep, hogs, poultry, or lu 
ſtock of any ſort; bread, biſcuit, flour, p<2s, beans, potatoes 
wheat, rice, cats, harley, or grain of any fort, for a limited 1 
and the governor of Newfeurd/and, being empowered by order © 
his Majeſty in courc.l, may authorize, in cafe of necefity, = 
importation of bread, flour, Iadian corn, and live- Mock, tor 3 
then enſuing icalon oaly. | 
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Goods and merchandize, being the growth or production of any This fande 
of the territories of the United States of America, may be imported upon the 
directly from thence in Briti/h-built ſhips, owned by Britiſb ſub- EI 


. . l g * council of 
jets, and navigated according to law, or in ſhips built in the ut April 


countries belonging to the United States, owned by ſuch ſubjects, 797, made 


N 4 
and navigated by a maſter and three-fourths of the mariners of g DP 


thoſe countries; namely, unmanufactured goods and merchan- c. 39. con- 


dize, (except ſiſn- oil, blubber, whale- fins, and ſpermaceti); and — 

alſo tobacco, pig- iron, ar- iron, pitch, tar, turpentine, roſin, pot- The 
aſh, pearl-afh, indigo, maſts, yards, and bowſprits, upon the ſame duties to be 
duties as if they came from any Brizifh ifland or plantation in taken on the 


. : f 3 ſecond claſs 
/merica. Secondly, Fiſh-oil, blubber, whale-fins, ſpermaceti, and of goods 
Mother goods and merchandize (except ſnuff), upon the loweſt and mer- 
of the duties impoſed by law upon thoſe articles, if they came — 
: one * 1p" . are thoſe 
from countries not under the Briti/þ dominion. Thirdly, Snuff contained 
upon the fame duties as if it was the product and manufacture of in the tab'es 
* and ſche. 
4 2255 | | ; dules A, D, 
ns F, of he con ſoliduion act, 27 G. 3. c. 13. and th ſe eracted by any law paſſed ſubſequent touch- 
74 12% Coles 1 these ſcheddles. Snuff is further is be fuojett to the regulations of frat, 29 C. 3. 


„ HP 
4 6 1 


2. Of the Trade with A/, Africa, and America. 


No goods or commodities of the growth, production, or ma- st. 12 Car 2. 
nutacture of Afra, Africa, or America, may be imported into Great 18. 5 3. 
Britain, in any other than in Pritiſb- built ſhips, or in Britiſb ſhips 
o ned by his Majeſty's ſubjects, and navigated by a maiter and 
tircetourths at lealt of the mariners Britiſh ſubjects. 

Lacept fuch goods and commodities of the growth or produc- This is the 
tion of the United Stater, as are permitted by the before mentioned on dire 
er in council to be imported in ſhips belonging to the United den; 


£ 


i 885 but ſome of 


the in ances 
es exceptions under the next ad of exceptions, are exceptions alfa to thi, as far as 


0 
* 


ds goocs or commoalities of the growth, production, or manu- This :eftric- 
ture of Ala, Africa, or America, may be ſhipped or brought ng ou 
ONT 1 el 

; Wy other place or country, but only from thoſe of their the trade 


PP 2+ 5 ” 
LAY 


tn, production, or manulacture, or from thoſe ports where with the 


hos f an STILL : 22 1 11 ie 12 Le 1 - Pant, 

or arc, or ufualy have been, ſirſt ſhipped for tranf: 55 

Pla. on. ral trade 
Attica, and America; and is founded on the conſtruction of the fourth ſeftioa of the at 


*:pt the commodities of the Streights or Levant ſeas, from (a) Stat. 
el ports-of lading them within the Streights or Levant 1 
Eat India commodities, from the uſual ports for lading  * 
- tie touthward and eaſtward of the Cape of Gad Hope (,; (3) 513. 
t the Sauißßb or Portugueſe plantations or dominions, 
* ports of Spain or Portugal, or the lern Iſirs, com- 
: Az2res, or the Madeira or Canary Jjiands (c); all 


ms 


(e) 5 
4 prize-goods, from any port in any fort of ſhips (d) ; (44 15+ 
3 B 4 


. 


J-iuits 
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(a) Stat. jeſuits bark, farſaparilla, balſam of Peru and Tolu, and all drugg 
23% the produce of America, from the Britiſh plantations (a); raw filks 
(5) Stat. or other goods of Perfia, from any place belonging to the Emperor 
14 0. 2. of Rua, in Britiſb-built ſhips (5); cochincal and indigo, from 
00 Sat any port, in Britiſh ſhips, or ſhips of a ſtate in amity(c) ; gum 
13 G. 1. ſenega, coarſe printed callicoes, cowries, arangoes, and other Eaft 
ce x5: |. India goods, prohibited to be worn here, from any port in Eure, 
c 8 in Britiſb-built ſhips (d); cotton-wool, and goat-ſkins, raw or 
56. 3. undreſſed, from any place, in Britiſb-built ſhips (e); and goods 


c. 30. the merchandize of the dominions of the Emperor of More, 
* -w4 from Gibraltar, in Britiſb ſhips (F). 5 
c. 52. 15 G. 3. c. 35. (J) Stat. 27 G. 3. c. 19. 


3. Of the European Trade, 


St. 12 Cat. . No goods or commalities of the growth, production, or ma- 

2 5 nufacture of Europe, hereinafter enumerated and deſcribed, name- 

&. 27 G. z. ly, no goods or commodities the growth, production, or manu- 

c. 13. $10. facture of Mruſcovy, or of any territories belonging to the Emperor 
of Ruſha; nor any ſort of maſts, timber, or boards; no foreign 
ſalt, pitch, tar, roſin, hemp, or flax, raiſins, prunes, olive-ails; no 
forts of corn or grain, ſugar, pot-aſhes, wines, vinegar, or ſpirits 
called aquavitz, or brandy- wine; may be imported but in Britib- 
built ſhips, or in Britiſb ſhips owned by his Majeſty's ſubjects, 
and navigated by a maſter and three-fourths at leaſt of the ma- 
riners Britiſh ſubjects, nor any currants or commodities of the 
growth, production, or manufacture of any country belonging to 
the Turtiſb empire, may be imported but in Britiſb- built ſhips, 
owned by Britiſh ſubjects, and navigated by a maſter and three- 
fourths at leaſt of the mariners Briti/h ſubjects; or in ſhips of the 
built of any country or place in Europe under the dominion of the 
ſovereign or ſtate in Europe of which ſuch goods are the growth, 
production, or manufacture; or of the built of ſuch port where 
the ſaid goods can only be, or uſually are, firſt ſhipped for tranl- 
portation, and navigated by a maſter and three-fourths at lealt 
of the mariners of that country, place, or port, PD 


Stat. 13 & No ſort of wines (other than Rheniſh), no ſort of ſpicery, gre- 
2 cery, tobacco, pot- aſhes, pitch, tar, falt, roſin, deal boards, f 
* timber, or olive-oil, may be imported from the Netherlands et 
2 upon any pretence, in any ſort of ſhips or veſſels whit 

oever. 
(e) Stat. Except timber, fir planks, maſts, and deal boards, the produCti! 
| . 1. of Germany, from any port or place in Germany, by Britif ſub- 
(o) Stat. Jets, in Brirz/o-built ſhips (g); and wines (+), the growth or pit 


22 Geo. 3. duction of Hungary, the Auftrian dominions, or any part of ber 
1 many, from the Aufrian Netherlands, or any port or place de- 
amended 4 a . f 4 2 
by ftat. longing to the Emperor of Germany or the Houſe of Ay 
27 Gea. 3. in any ſuch ſhips or veſſels as are deſcribed in the preceding 
c. 19. Fic, Clauſe, | 
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Bullion and prize-goods, and all other goods and commodities, 
of the growth, production, or manufacture of Europe, (not pro- 
hibited abſoꝛutely to be imported, ) may be imported from any 
country, place, or port, in any ſort of ſhips, owned and navigated 
in any fort of manner: for bullion and prize- goods are excepted 
by the fifteenth ſection out of all the proviſions of the act of navi- 


gation z and what is not prohibited by ſtatute muſt of courſe be 
open and free, 


745 


4. Of the Coaſting Trade. 


No perſon may lade or carry on board any ſhip or veſſel, other 
chan a Þriti/þ-built ſhip, or a Britih ſhip owned by Britiſb ſub- 
jects, and navigated by a maſter and three-fourths at leaſt of the 
mariners Britiſb ſubjects, any commodities, or things, of what 
kind foever, from one port or creek of Great Britain os Ireland, or 
of the iſlands of Guernſey or Ferſey, to another port or creek of the 
jane, or any of them. 

very forcigu-built flup or veſſel bought and brought into St. 1 Ja. 2. 
Great britain, i be employed in carrying goods and merchandize © 3*» 
from port to port, is to pay at this port of delivery, for every 
voyage, five ſhillings per ton, over and above all other duties. 


St. 12 Car.2, 
E. 18. 9 6. 


5. Of che Fiſlieries. 


Freſh fiſh of every kind, caught by the crew of any Britiſb- built st 25 C. 3. 
ſlup or veiſel, owned by Britiſh ſubjects, uſually reſiding in Great © 13. $33. 
55 tam, Ireland, Guernſey, Jerſey, or Man, and navigated by a 
maiter and three-fourths at Jeatt of the mariners Britifh ſubjects, 
may og imported in ſuch thips tree of duty. | 
No 101t of fith whatever of foreign fiſhing (except eels, ſtock st. 10 & 11 
fh, auchovies, iturgeon, botargo or caveare, turbots, lobſters, = J- N 


an oitars) may be imported into Great Britain. „ 

. . 2. c. 3. 3 and ſtat. 26 G. 3. c. 8. f 43, 44. Oyſters are not ſpecially ex- 

4 4. -y Hatute, but there is a duty on them in the conſolidation act, which, not being leviable on 
'1 


i 0+..ght ith, muſt be conttrued as a permiſſion to import foreign-caught oyſters, 


Porpcrual bounties are payable on the export of pilchards or 
£190, cod-lth, ling, or hake, whether wet or dried, ſalmon, white 
rcd herrings, and dried red ſprats, being of Britiſb fiſh- 
wy unng, 

„eu bounties are payable on the tonnage of ſhips carry- 
wg o brit and the Greenland fiſheries; on the quantity of 
fü taken n the Britiſh and the Newfoundland fiſheries; on the 
Quantity ot oil, head-matrer, blubber, and whale-fins, taken in the 
Saut her wiraie-fifhery 3 and on the export of pilchards, ſeal ſkins, 
kead-matter, biubber, and whale-fins, taken in the Newfoundland, 
Greenland, and Southern whale-hſheries, may be imported free of 
duty, provided Britiſh {hips are employed, owned by Britiſh ſub- 
j*Qs uſually rehding in the king's Eurapean dominions, and navi- 
gated 


St. 5G. 1. 
c. 18. 66. 

St. 26 G. 3. 
c- $1. 516. 
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c. $1. a8 co 
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amended by gated by a maſter and three-fourths at leaſt of the mariners 
29 G. 3. uſually reſiding in the king's European dominions. 


c. $3» 
er 3. c. 43. 32 C. 3. c. 22. as to the Greenland fiſhery ; ſtat. 26 G. 3. c. 26. as to the Newfound. 
d fiſhe 


ry ; ſtat. 26 G. 3. c. 50. continued by ſtat. 35 G. 3. c. 92. as to the Southern whale-fiſhery, 


6. Of Britiſh Ships. 


St. 26 8. 3. A BRITISH-BUILT ſhip is ſuch as has been built in Gre 

« bo. YIz Britain or Ireland, Guernſey, Ferſcy, or the Je of Man, or in ſome 

* of the colonies, plantations, iſlands, or territorics in Aſa, Africa, 
or America, which at the time of building the ſhip belonged to, or 
were in the poſſeſſion of, his Majeſty; or any ſhip whatſoever 
which has been taken or condemned as lawful prize. 

But ſuch Britiſ- built ſhips as ſhall be rebuilt or repaired in any 
foreign port or place, to an amount exceeding fiftecn ſhillings per 
ton, ſhall not be conſidered as Priti/h built, unleſs ſuch. repairs ſhall 
be proved to have been neceſſary to enable the ſhip to perform her 
Voyage. 

A BRTTIS I ſhip is, FIRST, ſuch as is foreign built, and before 
1ſt May 1786 belonged wholly to any of the people of Great 
Britain or Ireland, Guernſey, Jerſey, or the 1ſle of Man, or of any 
colony, iſland, plantation, or territory in Aa, Africa, or America, 
in poſſeſſion of his Majcity. - SEcoxpr.y, ſuch as has been built or 
rebuilt on a foreign-made keel or bottom, and regiſtered before 
iſt May 1786, as a Britiſb ſhip.— Thin x, ſuch as had begun 
to be repaired or rebuilt on a forcign- made keel or bottom before 
1ſt May 1786, and has ſince been regiſtered by order of the 
commiſſioners of the cuſtoms in Euglaud or in Scotland. 

26 G. 3. Every ſhip or veſlel having a deck, or being of the burden of 

= _— fifteen tons, and belonging to a ſubject in Great Britain or I- 

2 er land, Guernſey, Ferſey, or the Iſle of Man, or any colony, planta- 
tion, iſland, or territory, to his Majeſty belonging, mult be re- 
giſtered by the perſon claiming property therein, who is to obtain 
a certificate of ſuch regiſtry in the port to which the ſhip or veſſel 
properly belongs; and the certificate is to diſtinguiſh the ſhip or 
veſſel under one of theſe two claſſes; CERTIFIcATES oF BRITISH 
PLANTATION REGISTRY; Or, CERTIFICATES OF FOREIGN $HIPS 

' REGISTRY FOR THE EUROPEAN TRADE, BRITISH PROPERTY- 

55. The port to which a ſhip ſhall be deemed to belong, is the port 
from and to which ſhe uſually trades, or, being a new ſhip, ſhall 
intend to trade, and at or near which the huſband, or ating and 

86. managing owner, uſually reſides. No ſhip, the property of the 
king or royal family, nor any lighters, barges, boats, or vellels, Cl 
any built or deſcription whatever, uſed ſolely in rivers or inland 

85. navigation, need be regiſtered; and no ſhip built in the C 
States, or owned by the people thereof, during the time the pro- 
hibitory acts were in force, and not before regiſtered, is entitle 
to be regiſtered, unleſs it has been condemned as prize, or having 
been ſtranded ſhall have been built or rebuilt, and regiſtered in 

& 8. the manner before practiſed and allowed. No ſubject, whole 
uſual refidence is out of the king's dominions, ſhall, during ſuch 

| 6 reſidence 


4 
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reſidence, be entitled to be owner in whole or in part of a Britiſb [ 


a ſhip to be regiſtered under this act, unleſs he is a member of ſome | 
Britiſh factory, or agent for, or partner in, any houſe or copart- | 
ol. nerthip actually carrying on trade in Great Britain or Ireland. 
* An oath is to be taken before the perſon making the regiſtry & 10. 
and granting the certificate by the owner; and, if there are two 
joint owners, by both, if they both live within twenty miles of 
reat the port, otherwiſe by one : it more than two, then by the greater 
Mme part, not exceeding three, it ſuch greater number of them are 
ica, reſident within twenty miles of the port; or by one, if all ſhall 
5 Or be reſident at a greater diſtance; and Where one of three joint 5 11. 
ever owners takes the oath, he is alſo to ſwear, that thoſe who are ab- 
ſent are not reſident within twenty miles of London, and have not 
any wilfuily azfenced in order to avoid the oath, or are prevented by 
per line's. 
ſhall No {hip is to be permitted to clear out as a Britiſb-built ſhip, 8 32. 
her or a Frei (hip, or to be entitled to the privileges of a Britiſb- 
built (hip, or a Britiſh thip, unleſs the owner has obtained a cer- 
efore tilvate of regiltry; and any ſhip departing from port without 
areal being lo regittered, and obtaining ſuch a certificate, ſhall be for- 
any ſeited. 
erica, All ſhips not entitled to the privileges of a Britiſb built ſhip, or st. 25 0. 3. 
lt or a Briti/h (hip, and all ſhips not regiſtered as aforeſaid, are deemed, © 79+ $33+ 
fore although they may belong to Britiſh ſubjects, to all intents and 
begun purpoles, alien or foreign ſhips. 
zelore As often as the property of a ſhip is transferred from one Britiſh st. 26 G. 3. 
f rhe ſubject to another, in whole or in part, the certificate of the re- e 5 = 
giltry is to be truly and accurately recited in words at length in „t ee. — 
den of the bill or other inſtrument of ſale, otherwiſe the bill of ſale is to general, and 
Tr Le- be void. app 0 
3lanta* | . 2 — of 
| ſh'p+ at ſea; and if the requiſitions of it are not ſtrictly complied with, the vendee, or perſon claiming 
be re. u cer the bill of ſale, has neither a legal, nor equitable, intereſt in the ſhip. Rolleſton v. Hibbert, 
obtain 3 term Rep. 400. Hibbert v. Rolleſton, 3 Br. Ch. Ca. 371. Camden v. Anderſon, 5 Term 
r veſſel Rep. 70%. 
ſhip or As often as the maſter of a ſhip is changed, a memorandum 59 18. 
RITISH thercof is to be indorſed on the certificate by the proper officer of | 
F SHIPS the cuſtoms. 
v. The owner is to cauſe the name by which the ſhip is regiſtered 5 19. 
the 15 to be painted on a conſpicuous part of the ſtern; and ſuch name 
IP, ſha: is not to be changed. 
ing ani It a certificate of regiſtry is loſt or miſflaid, or, if a ſhip ſhall be 5 22, 23. 
y of the altered in form or burden, or from any denomination of veſſel to 
cle x mother, by rigging or fitting, ſhe mult be regiſtered de novo, and 
r inan new certificate granted. 
e United Maſters of ſhips are, on demand, to produce their certifieates 5 34. 
the pro. to the principal officer in any port within the king's dominions, 
| entities er to the Brizi/þ conſul or chief officer in any foreign port. 
Ir havin A ſhip had originally been regiſtered, and was ſaid to be bought Mzcneal's 
eget G } Macneal at Savannah in South Carolina. Having taken in a _ i 
nn w ergo there, he ſailed for Naſſau, where he applied to the governor Shipping, 
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for a regiſter. The officer whoſe duty it was to make out the 
certificate of regiſtry, alleged that he had no printed forms left, 
but that he was ready to make an indorſement upon the old cer- 
tificate, on MacneaPs taking the oath preſcribed by ſtat. 26 G. 3. 
Macneal afterwards ſailed to Savannah, 2nd returned again to 
Naſſau with a cargo, where the ſhip was ſeized ; but on a — 
in the court of Admiralty, ſne was releaſed as not forfeited. 

On the part of Macneal it was now contended, that the ſale of 
a Britiſh ſhip in a foreign port was not an act forbidden by any law; 
that he did all in his power to obtain a fair and legal regiſtry ; 
that it was a blunder in the collector not to give him a certificate, 
alleging he had no printed forms; that on his return to Naſſau he 
meant to renew his endeavours to obtain a regiſtry, his intention 
being to trade between Naſſau and Savannah ; and that in the caſe 
of a change of property in a foreign port, he was left at large as 
to the proper port for the regiſtry of the ſhip; and having declared 
his intention to trade thereafter from Naſſau, that, and that only, 
became the proper port where the ſhip ſhould be regiſtered. 

Upon which it was obſerved by the Lord Prefident, how ma- 
terial it was to aſcertain, in caſes where a ſhip was ſold, whether 
in a foreign or Britiſh port, what ſhall be the port to which ſuch, 
ſhip ſhall be ſaid 79 belong, and within what ſpace of time ſhe ſhall 
repair to ſuch port? For if it ſhould be once laid down that ſuch 
a ſhip might regiſter in any other port than that where ſhe was 
firſt regiſtered, he was ſatisfied the act of the 28th of the king, 
which, he ſaid, is founded upon the belt principles, and is wiſely 
and ſagaciouſly contrived by the noble perſon who was the author 
of it to prevent the many frauds committed under the act of King 
Ii illiam, would be wholly diſappointed of its effect. 

He then conſidered the defects in {tat. 7 & 8 Will. 3. the 
frauds that were committed under it, and to what thoſe frauds 


were owing. It directs, that in all caſes of change, whether of 


the name or the property of the ſhip, if in another port, it ſhould 
be regiſtered de nove; but in neither caſe does the act give any 
direction to point out the particular port where ſuch fhip ſhould 
be regiſtered. The conſequence of this want of proviſion in the 
act had been the multitude of frauds that were continually prac- 
tiſed in the regiſtry of ſhips; for in any port whatſoever, if 3 
perſon preſented himſelf and took the oath required by that act, 
he was entitled to have the {hip regiſtered. For it was remars- 
able, that the act required no other ſecurity than the tranhent 
oath, as he called it, of any man whatſoever who chole to offet 
himſelf, and who the next minute might ſlip away and nerer be 
heard of afterwards, He ſaid, he did not wonder that the noble 
perſon who framed the ſtatute of the 26th of the king conſidered 
theſe frauds, and the preventing of them, as particularly de ſcrr- 
ing his attention; and he was very happy to ſay, that if they were 
right in the judgment they were then going to give, he believe 
they ſhould ſo fully ſecond the deſign of this act, that he won 
defy any man finding a loop-luole to exade it. 11 
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He thought that ſtat. 26 G. 3. was an act which in every view 
of it ſhould be conſidered as a remedial act; it was for preventing 
a publick miſchief, to amend and alter ſtat. 7 & 8 Vill. 3. It 
had appeared that frauds without number were committed under 
that act; and that was, and was ſtated to be, the reaſon of making 
this act. 

The rule, therefore, of conſtruction in applying and explaining 
the act, ſhould be ſuch as will moſt aid in advancing the means 
of relief and in ſuppreſſion of fraud. And ſhould it be conſi- 
dered in any light as a penal act, he was clearly of opinion, that 
every thing ariſing from ſuch a conſideration ſhould be controlled 
by the other character of it as a remedial act. 

He obſerved, that by ſect 5. of the act, the port where the re- 
giſtry ought to be made, was expreſsly defined he port from and to 
which ſhe has uſually traded ; and if a new ſhip, the port to-and from 
which ſhe intends ts trade. It is eſſentially neceſſary, and expreſsly 
required, that the huſband's or acting owner's reſidence ſhould be 
near ſuch port. This circumſtance of reſidence ſeems to be made 
tie moſt indiſpenſable requiſite in the ſection. Beſides this, there 
are added ſecurities, controls, ſurveys of the ſhip; all which, if 
complied with, eſpecially that of reſidence near the port, it ſhould 
ſcem that fraud would be almoſt impoſſible. 

He forebore making more obſervations on the act, except only 
as to one point; that is, hozw long time ſhould be allowed after the 
change of property in the fhip for arriving at the proper port where the 


ſhip ought to be regiſtered : for if the time allowed were indefinite, 


lo that a ſhip might be trading from port to port without regiſter- 
ing, the deſign and object of the act would be at an end. 

It is remarkable, that ſtat. 7 & 8 Will. 4. ſpecifies no time for 
new regiſtering; no more does ſtat. 26 G. 3 ; but the latter act 
does in one clauſe decide what is to be done in a particular 
caſe; and he thought the direction there given might, by analogy, 
be applied to all caſes of a new regiſtry—* or to any other port 
in which ſhe can be legally regiſtered by this act.“ Now there 
is no caſe under this act but that of a change of property in a fo- 
reign port. Every court before which a caſe of this ſort comes, 
is to conſider the time, Common ſenſe and common reaſon muſt 
lay, a ſhip ſhall be at liberty to navigate without a regiſter, and 
ſhall be protected by law, if in the mean time ſhe is uſing due 


diligence to reach a port where a regiſter may be obtained. As 


for inſtance, ſuppoſe a ſhip is ſold at ſea, and ſhe is then making 
a voyage under a charter-party, and the port at which ſhe firſt 
arrives after ſuch ſale is not a proper port for her regiſtering, he 


held ſhe would be juſtified in going to ſuch port; but that no 


further delay would be excuſed, as ſhe ought in convenient time 

to proceed to the port where ſhe can be regiſtered. 

Upon the whole the rule is this: Where the property of a ſhip 

1s transferred in a foreign port, ſhe muſt with all due diligence 

proceed to the proper port where ſhe may be regiſtered : this ou 
mu 
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muſt be that of which ſhe is, as it were, an inhabitant. This 
circumſtance is a part of the certificate, is a part of the oath, and 
is eſſentially neceffary to the regiſtry. 

Compare Macneal's ſituation with theſe requiſites. He was 
faid to be the purchaſer of this ſhip at Savannah; nothing more 
appears of him: it might fairly be aſked, Who is he? Whence 
comes he ? What property has he ? what relations ? what friends? 
By his own account he paid only a part of the purchaſe-money, 
for the remainder he was to draw on merchants in Jamaica: whe- 
ther thoſe bills were paid or not, does not appear. Theſe mer- 


chants, by his account, were to become part owners of the ſhip; d 
which alone makes his oath incorrect, and brings great ſuſpicion Rl 
on the whole tranſaction. He comes to Savannah with a cargo 3 
belonging to ſome American merchants, but which in the bill of 5 
lading is made to belong to Macneal ; all which was probably a fir 
mere colour to give him the credit of the preperty, in order to by 


enable him to obtain a regiſtry. 

He conſidered it as a fundamental objeQtion to this ſhip, that 
ATacneal had no known reſidence. He looked upon him as a ſea- ch 
vagabond; and obſerved, that he felt he was under the neceſſity ; 
of ſwearing with care; for in his oath he did not go farther than 
to ſay, © he had not been a reſident in any country not under the 
« domi:uon of his Majeſty.” | (B 

On this ſingle objection, without taking into confideration any 
other, the court might decide againſt this ſhip. But he had 
thought it proper to give more at large the ſenſe of the court 
upon the policy of the act, becauſe it is extremely material that 
its principle ſhould be thoroughly underſtood ; and as to the point 
in queſtion, if the act was not ſcrupulouſly adhered to, he was 
perſuaded the whole of its regulations would be futile and uſeleſs. 

It became the more neceſſary to be thus explicit, as the Judge 
below had ſeemed greatly to have miſunderftood the act; declar- 
ing, that Macneal had offended only againſt the letter of the act, 
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4 and not againſt its ſpirit. Indeed, ſaid his Lordſhip, it is in ge- (C 
F neral beyond ſea, in our plantations, that the laws of navigation ) 
„ are broke through and evaded; added to which, the application of v 
. them is left for a time with governors, collectors of the cuſtoms, D) 
5 and other perſons not ſuſſiciently converſant with legal matters, | 
Wo who contribute to aggravate ſuch miſchiefs by miſconſtruction and ( 
1 falſe interpretations of the law.) (E) 
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Te HE names of men, at this day, are only ſounds for diſtinc- 

3 tion ſake, though perhaps they originally imported ſome- 

on thing more, as ſome natural qualities, features, or relations; but 

go now there is no other uſe of them, but to mark out the families 

of or individuals we ſpeak of, and to difference them from all others; 

y 2 fince therefore they are the only marks and indicia of things which 

to human kind can underſtand each other by, we muſt ſee what cer- 
tainty the law requires herein, and what the effects and conſe- 

hat quences are of the omiſſion of the name, or falſe ſpecification of 

— the party; and this we ſhall do under the following heads: 

ity 

_ (A) What Names are conſidered as the ſame. 


(B) What Names and Additions are required by 
Law, and muſt be truly inſerted : And herein, 


1. Of the Difference between the Chriſtian Name and Sir- 
name, 


Of the Addition of the Eſtate or Degree. 
. Of the Addition of the Myſtery, 


Of the Addition of the Town, Hamlet, Place, or County. 
5. Of Additions which are only Conveyances to the Action. 


(C) Where the Name is truly put at firſt, and after- 


wards varied from, 

D) Of the Difference between a Miſtake in Grants, 
Obligations, Wc, and Judicial Proceedings. 

E) At what Time the Miſtake muſt be taken Ad- 
vantage of, and how the ſame is falved. 

) Of the Manner of taking Advantage of, and 
Pleading a Miſnomer or Want of Addition. 

G) Who may take Advantage thereof. 
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(A) What Names are conſidered as the ſame, 


Cro. Jae. F two names are in an original derivation the ſame, and are 

* _ taken promiſcuouſly to be the ſame in common uſe, though 

Piers Grif. they differ in ſound, yet there is no variance; and therefore where 

sch v. Hugh Piers Griffith brought an audita querela, to which an outlawry was 

Middleton. pleaded by the name of Peter Griffith, the plea was allowed; for it 
appears by acts of parliament, that Piers and Peter have been uſed 
promiſcuouſly, as ſignifying the ſame perſon. 


2 Roll. So, Saunders and Alexander, Fane and Joan, Jean and John, 


Abr. 135. Garret, Gerat, and Gerald, are the ſame names. 
Leon. 147. | 


2 Roll. But Ralph and Randall, Randulphus and Randalphus, Sibel and 
Abr. 135+ T/abella, have been held to be diſtinct names; and ſo of others, in 


ram 27. which there is a ſubſtantial variance in ſound, original, and com- 
mon uſe. / 

2 Roll. So, Agnes and Anne are different names; and therefore if one 
Ade. 735+ declare againſt J. S. and Agnes his wife, and on the record of ni 
ane prius it is Anne his wife, this is a material variance, and not 
went and amendable. 

Jeofail. 

2 Roll. If there are two Eugliſb names that are diſtinct, and one Latin 


vey name for them both, ſuch name ſhall ſerve for both, as Jacobus 
Mot. _ for James and Jacob, although two diſtinct Engliſh names. 


(B) What Names and Additions are required by 
Law, and muſt be truly inſerted: And herein, 


1. Of the Difference between the Chriſtian Name and Sirname. 


Cro. Iac. 1* the chriſtian name be wholly miſtaken, this is regularly fatal 
558. 640. to all legal inſtruments, as well declarations and pleadings, 4s 


Owen, 107. n . , 2 
3 grants and obligations; and the reaſon is, becaufe it is repugnant 


5 Co. 43. to the rules of the chriſtian religion, that there ſhould be a chriſtian 
- Poph.57- without a name of baptiſm, or that ſuch perſon ſhould have two 


Noy, 135. 3 ON 
Cie. Ele, chriſtian names, ſince our church allows of no re-baptizing 3 and 


7-222. therefore if a perſon enters into a bond by a wrong chriſtian 
(a) bat if name, he cannot be declared againſt by the name in the obligation, 


laintift ſucs a ; 
— dy and his true name brought in an alias, for that ſuppoſes the poſſ- 


the name he bility of two chriſtian names; and you cannot declare againſt the 


— yore party by his right name, and aver he made the deed by his wrong 
» 


&c. and de- name; for that is to ſet up an averment contrary to the deed and 
_ there is this ſanction allowed to every ſolemn contract, that it can- 
preacsa not be oppoſed but by a thing of equal validity; and if he be em- 


miſnomer : a 

plaintiff pleaded by the name in the deed, he may plead that he is another 
may re- perſon, and that it is not his deed (a). 

ply he is as ah 
well known by the one name as the other, and. give in evidence the defendant's actual ſubſcripden ' 
that name. ] Bat 
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But, though perſons cannot have two chriſtian names at one and Co. Lit. 3. 
the ſame time, yet, they may, according to the inſtitution of the 2 Roll. Abr. 


1 . . 2 . dg 
church, receive one name at their baptiſm, and another at their Ge = 
confirmation; for though it allows no re-baptizing to make double cafe, ho 


e names, yet it doth not force men to (a) abide by the names given <b> 
: . tened by the; 
th them by their godfathers, when they come themſelves to make name of 
re profeſhon of their religion. Hd E Tho nd 
| conut me 
as by the name of Francis, (a) But a perſon, by taking a new name of confitmationęs does not loſe his. 
1 name of baptiſm, 6 Mod. 115, 116. Salk. 6. pl. 15. 2 Ld. Ray m. 101 5, 1016. n 
ed ; | 


The miſtake of the ſurname does not vitiate, becauſe there is 4H. 6. 25. 

no repugnancy that a perſon ſhould have different ſurnames z and 2 Roll | 

therefore if hn Gape enters into an obligation by the name of-**? 
Jahn Gate, he may be empleaded by the name in the deed, and his | 
real name brought in by an alias, and then the name in the deed 
he cannot deny, becauſe he is eſtopped to ſay any thing contrary 
to his own deed, 

The declaration muſt be of the name in the obligation, with an Dyer, 273. 
alia of the real name; for the declaration muſt ſhew the cauſe of Bull 216 
complaint as it is; therefore it muſt in all things follow the obli- 
gation, and the intent of the alias is only to ſhew he has been 
differently called from the name in the obligation; and therefore 


Latin if a man oblige himſelf by the name of J. S. eſq. and afterwards 
;cobus he be made a knight, the plaintiff may declare againſt J. S. knight, 

alia; J. S. eſq. | 

It is ſaid, that a perſon cannot take advantage of a miſtaken 2 Hawk. 

ſurname in an indictment, either by plea in abatement or other- $68 pb 
| by wiſe, notwithſtanding ſuch ſurname have no affinity with his true 
n one, and he was never known by it. And in this reſpect, an in- 

g dictment differs from an appeal, whereof it is certain, that a miſ- | 

name. nomer of a ſurname may be pleaded in abatement, as well as 1 

any other miſnomer whatſoever. g 
y fatal { 
* 2. Of the Addition of the Eſtate or Degree. N 
ugna 
ariftian It ſeems that the common law in no caſe required any other 2 Ing. 665, 1 
ye two deſcription of a perſon, than by his chriſtian name and ſurname, 22 > i 
FE and unleſs he were of the degree of a knight or ſome higher dignity — 6 
hriſlian ut the names of dignity were always required, being marks of Comb. 189. | 
gation» litinction impoſed by publick authority, and therefore making up 
he poſſ- every name of the perſon to whom they are given. And they are 
ainſt the of two ſorts; J, Such marks of diſtinction as exclude the ſurname, 
s Wrong ſo that the perſons may not ſeem to be of any common family z 
ed; and ind ſuch are the names of carls, dukes, &c. 2dly, Such marks of 
at it can- ilinCtion as are alſo impoſed by the ſupreme power, and parcel 
e be 5 of the name itſelf, but do not exclude the ſurname, ſuch as knight, 
5 ano 


aonet, Se. And theſe marks of diſtinction were always to be 

made uſe of as part of the name in all legal proceedings; and fo . 
ous was the law herein, that if a plaintiff in any action gained 

c of dignity, pending a —_ he made it abateable. op 


3 


Cur 
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(s) But it this inconvenience is remedied by 1 E. 6. c. 7. 5 3. by which it is 
---— 1. M enacted, That if any plaintiff, in any manner of action, ſhall 
the dignity be made a duke, archbiſhop, marquis, earl, viſcount, baron, 
of a baronet 4 biſhop (a), knight, juſtice of either bench, or ſerjeant at law, de- 


bo way „ pending the ſame action, that ſuch action for ſuch cauſe ſhall 
tute, becauſe not be abateable or abated.” 


there was no ſuch dignity at the time of the making of it, Sid. 40. Lit. Rep. $1. Cro. Car. 104. 


2 Inſt. 666. But names of worſhip, ſuch as eſquire, gentlemen and yeomen, 
fince they are only names of diſtinction in popular uſe, and not 
given by the publick authority of the ſupreme power, the law doth 
not count them parcel of the name, and therefore were not neceſ- 
ſary at common law. 

2 Init. 6. In the time of H. 5. it was perceived, that the chriſtian and 

3 p ſurname were not ſufficient denominations of perſons, and did not 

. ſufficiently avoid the confuſion that might happen by the miſtake 


of perſons; and that an innocent perſon might, upon a proceſs of s 
L This ta- execution, be diſtrained upon having the ſame name with the l 
be ten Teal defendant: therefore, by the 1 H. 5. c. 5. it is enacted, p 
firily, ane That in every original writ of actions perſonal, appeals and in- x 
confined to © dictments, and in which the exigent ſhall be awarded, to the | 
thoſe caſes 4 names of the defendants in ſuch writs original, appeals and * 
where pro- % 245 is g m 
ceſs of out- indictments, additions ſhall be made for their eſtate or degree, ch 
8 * or myſtery, and of the towns or hamlets, or places and counties 
want of pio.. . Of the which they were or be, or in which they be and were | 
addition ** converſant; and if by proceſs upon the ſaid original writs, ap- - 
. plead- (c peals or indictments, in the which the ſaid additions be omit- nan 
information © ted, any outlawries be pronounced, that they be void, fruſtrate, 8 
in nature f and holden for none; and that before the outlawries pro- 5 
1 © nounced, the ſaid writs and indictments ſhall be abated 5 C 
v. Brough, ©* by the exception of the party, whercin the ſaid additions be * þ 
2Wuſ.244.] © omitted.” ther 
33 is By this law the name of (a) worſhip was made equally neceſſary bod; 
id to be no; zuni - 
Fault to give in the ſe actions, as the name of dignity was before. 13 
an eſquite the addition of gentleman, & fc e converſo, Bro. Addition, 44. Eſquire and gentleman ſuch 
no variance. Forteſc. Rep.; 54+ | A 
2 Int. 665, This law doth not extend to the names of plaintiffs, for they addit 
6 Mod. 85. were in no miſchief or danger to be miſtaken, nor does it extend 1 
(3) In an ; leads tion 
aſſiſe, if the to real or mixt actions; becauſe here the poſſeſſors were empica well 
difſeiin be ed who were ſufficiently ſpeciſied, and fo no other mark of diſtine- . 
found with tion is needful 3 beſides, no man can in the proceſs poſſibly be 10 
force, fo : > . land Sve a 
that a capias grieved, becauſe there is no procefs but of diſtreſs upon the land, Th. 
ee and no (6) impriſonment at all in theſe actions: and ſc 
EXx?pent lies . - 
— the king; yet, becauſe the original is in the realty, the defendant ſhall have no addition within th yet a 
act. 2 Inſt, 665. So, there needs none in an interior court where proceſs of outlawry does Act * as wel 
Moor, 334. pl. 473.—Nor needs there any in any action where outlaury does not lie. Bro AG we g 
dition, 2. | . 
As to the eſtate and degree required by the ſtatute to be added, Wat o 
we muſt obferve, that ſtate is defined by the civilians the ay ſpinſte 
of moral perſons; for, as natural perſons have a eertain ſpace and, 3 


which their natural exiſtence js placed, and in which they pe el 
11 
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their natural actions; ſo have perſons in a community a certain 

ſtate or capacity, in which they are ſuppoſed to exiſt, to perform 

their moral acts, and exerciſe all civil relations; and therefore - 76ſt. bigs 
where one, who is neither by birth, office, creation, or reputation, 
an eſquire or gentleman, is named, with either of theſe additions ; 9503. 

or where a gentleman, by birth, who follows a trade or huſbandry, Irene. 
15 named with the addition of the trade or huſbandry, and ception 
not of gentleman *; or where a peer, who has more than one would now 


. . . be al! N d 
name of dignity, is not named by the moſt noble; or where a ere. 


A trader 
gentlewoman is named ſpinſter, or a yeoman is named gentleman ; may be ſued 


and ſuch matter is pleaded in abatement, and found for the perſon 2 
who pleads it, the writ ſhall abate. art. 


his trade; 
and if by his degree, the writ ſhall not abate un'eſs he ſhews he has a higher degree. Stra. 556. $16. 
Ld. Raym. 1541. 


It hath been adjudged to be a good plea in abatement to a writ Cro. Car. 
or indictment againſt one by the name of J. S. knight, that he is . Jon, 
a baronet and no knight. * 

So, in treſpaſs againſt the defendant by the name of William Carth. 14. 
$920, baronet, who pleaded in abatement, that at the time of the * 
bill purchaſed he was, and yet is a knight and baronet; and be- — 
cauſe he is not called knight as well as bar 


onet, he prayed judg- S. c. 
ment, Sc.; upon demurrer to this plea, the court were of opinion 
that it was good. 


So, if a man be empleaded by the name of 5. S. where he is Leon. 24 
garter king at arms; this is not good, becaule it is not only a ©'9- _ 
name of office, but of dignity and grant, made to him by the Sh. "a 
words, creamus, coronamus, and nomen imponimus, &c. S. P. 

A biſhop may be deſcribed by the name of his biſhoprick, with- 2 Iaſt. 666, 
out the addition of his ſurname ; but a parſon muſt be empleaded 
by chriſtian and ſurname, and not Jobn, parſon of D., becauſe 
bodies politick are founded by publick authority to political ends; 
therefore the biſhop, the ſuperintendant of the dioceſe, is made a 
body politick to ſubſerve all the purpoſes of government in the care 
of religion; and it is not thought neceſſary to give every perſon 
ſuch a capacity. | 

A biſhop of an 1h dioceſe may be as well deſcribed by the 2 Inft. 668. 
addition of his biſhoprick, as an &ngli/h biſhop may by the addi- 2 
tion of an Engliſh one; but it ſeems clear, that no one can be $12, Te 
well deſcribed by the addition of a temporal dignity in Ireland, or 
any other nation, beſides our own ; becauſe no ſuch dignity can 
Swe a man a higher title here than that of eſquire. | 

The degree of a ſerjeant at law is certainly a good addition; + Inft 667. 
and fo, as is generally holden, is a degree in either univerſity; 8.8 
Jet a doctor in divinity may be deſeribed by the addition of cl eee 


erk, 5110. 
as well as by that of doctor. Armiger, genergſiu, yeoman, labourer, 


are good additions of the eſtate 3nd degree of a man, but not of 
at of a woman, Geners/a, widow, ſingle woman, wife of W # 


Auer, are good additions of the eſtate and . of a woman; 
Ul 


„as ſome ſay, ſpinſter *, is a good addition for the eſtate and v Sed. gu. J 
TS 2 degree 


. — 
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degree of a man; but neither burgeſs, citizen, nor ſervant, ary 
good additions, as being too general. 

$a)k. 7. If ſeveral defendants, of different names, have the ſame addi. 

pl. x6. tion, it 1s ſafeſt to repeat the addition after each name; and if a 


8 father have the ſame name and addition with his ſon, the writ 


& 166, againſt the ſon is abateable, unleſs the addition of puiſne be added 
to the other additions : but, if a father alone be a defendant, there 
is no need of the addition of eigne: alſo, if the ſon be declared 
againſt in cuflodia mareſchalli, there is no need of the addition of 
puiſne, unleſs the father be alſo in the cuſtody of the marſhal, 

2 Leon. 183. It hath been held a fatal fault, to apply the addition to the name 

Cro. üs. which comes under the alias dictus only, and not to the firſt name; 

& 88, but it is ſaid not to be material, whether any addition be put to 
the name which comes under the alias dictus, or not; becauſe 
what is ſo expreſſed is not material. 

2 Hawk. The additions of the eſtate, degree, and myſtery of the party 

f. . e. 23- are not ſufficient, unleſs they be the ſame which he had at the 


. time of the writ. And in this reſpect, ſuch additions differ from 
that of place, which is ſufhciently ſhewn, by naming the defend- 
ant late of ſuch a place. | 

3 Inft. 6700 Alſo, it muſt plainly appear that the addition is referred to the 

op N party; and therefore it is not well expreſſed by the addition of his 

108. myſtery, naming him B. A., ſon of A. of C., butcher; becauſe 
— butcher refers to A. rather than to the ſon. 
3. Of the Addition of the Myſtery. 

3 Inſt. 668. It ſeems agreed, that the word myſfery includes all lawful arts, 
trades, and occupations ; and that if one, under the degree of a 
gentleman, have divers of ſuch arts, trades, or occupations, he 
may be named by any of them, 

2 Hawk, The additions of this kind, which are ſaid to be clearly good, 


go © 23. are thoſe of huſbandman, merchant, broker, tailor, point-maker, 
2 Hal. Ing. ſmith, miller, carpenter, cook, brewer, baker, butcher, pariſh- 
P. C. 1356, clerk, mercer, fiſhmonger, dyer, ſchool-maſter, ſcrivener, and 
ſuch like. 
2 Hawk. The additions of this kind, which are ſaid to be clearly inſuf- 
mo © 23+ ficient, are thoſe of maintainer, extoxtioner, thief, vagabond, 
2 heretick, common informer, and ſuch like. 
But the following additions of this kind are ſaid to be que. 


2 Hawk. 

3 tionable : | | 
* Sedgu. If I/, Farmer “; which by the better opinion ſeems to be an in. 
this add ſufhcient addition; becauſe if any myſtery be implied in the no- 
wes ne. tion of it, it is that of huſbandry, of which huſbandman is the 
quently proper addition. 


uſed, and, as being well underſtood, not objected to? 
2dty, Chamberlain, butler, and pantler; which are holden ts 


2 Hawk. | 
F. C. c 23. be inſufficient additions, becauſe they denote only a ſpecial kind 
. of officer or ſervant, and imply nothing which, in the common 


authorities underſtanding of the words, comes under the notion of 2 mfr 
there cited, - 4 ter} 
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tery; and from this ground it ſeems to follow, that neither 


nor page are good additions; and yet in ſome of the old books 

they ſeem to have been ſo admitted. | 
34ly, Hoſtler; which hath been holden to be a good addition, à Hawk. 

and ſeems properly enough to come under the notion of a myſ- Cod. 8 · 

tery; and though it hath been reſolved, that any one who keeps 

an inn, may be ſued by the addition of a labourer, upon the 

cuitom of the realm, for want of due care of the goods of his 

gueſts; becauſe whoever keeps a common inn is, in that reſpect, 

liable to anſwer for ſuch defects, by whatſoever addition he may 

be ſtyled ; yet this does by no means prove that ſuch perſon may 

not as well be ſued by the addition of hoſtler, but only that he 

may be fued as well under any other addition. 


4. Of the Addition of the Town, Hamlet, Place, or County. 


It is a good addition of this kind to name the party late “ of 2 Hauk. 
ſuch a ton; in which reſpect this addition differs from that of * 21. 
the eftate, degree, or myſtery; and it is ſaid, that if a defend- 2 Hal. nie, 
ant be named of A. and late of B., it is ſufficient to prove either P. C. 175. 
addition On ſpecial 

. original 
again't A muper de London, merchant, he pleaded he had for four years been commorant at B., and 
traverſed that at the time of the «rity, wel myer tunc, wel unguam poſtea, he was of Londen, and made 
athdav.t ; bu: the plca was let afide 01 mtion. Cortiſos v. Miznoz. Sta. 924+ [In Shelly v. 
Wright, Barnes, 338. it is ſaid not to be uſual to ſet afide ſuch a plea upon motion; but that the 
flainuff ought to vemur, ] 


The addition of place is ſufficiently ſhewn by naming the de- 2 Inſt 66 
fendant de Londino, or de Norwice ; but not by naming him Len- ay 
dini, or Hriſtoliæ, for that imports only that he belongs to ſuch % 
town, but not that he lives there; nor by naming him of a town 2 Hawk. 
which is not a county of itſelf, without thewing the county, If 1 
it name him of a pariſh which contains ſeveral towns, he may 
plead ſuch matter in abatement ; for the ſtatute ſays, that the 
addition ſhall be of the town or hamlet z but a pariſh ſhall be in- 
ed to contain no more than one town, unleſs the contrary be 

ewn, 

lf there be two towns in a county, the one called Great Dale, 2 Hawk. 
the other Little Dale, and the defendant be named only of Dale; * hs 23. 
ne may plead, that there are two Dales in the county, called Great 
Vale and Little Dale, and none without an addition; and as ſome 
lay, he may plead that there is no ſuch town as Dale, either in this 
cle, or where there is but one town called Little Dale, and he is 
named of Dale. 

[f a defendant live in a hamlet, which is ſo far part of a town, 2 Hawk. 
that thoſe who live in it are indifferent! ſtyled ſometimes of the 4 ©. & Bhs 
bamlet, and ſometimes of the town : it ſeems to be in the election 
of the plaintiff, to name him either of the hamlet or of the town. 

If a defendant lire in a place known by a ſpecial uame, out of a 2 Hawk, 
dun or hamlet, he may be named of ſuch place. j _ 
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2 Hawk. © The habitation of the wife is ſufficiently ſhewn by ſhewing that 


P. C. c. 23. of the huſband *. 


124. 
. The place where defendant is converſant is ſufficient, though not commorant nor inhabitant, 
Barnes, 162. 

F. Of Additions which are only Conveyances to the Action. 
Vide tit. When any particular character or relation gives any perſon 


e ee. rights. and privileges, or makes him ſubject to any burden; to 
niftrators, demand the one, or be liable to the other, the particular character 
or relation ought to be ſet forth; for ſince it is the cauſe of the 
action, it mult certainly be material; and therefore when perſons 
ſue or are ſued, as heirs, executors, or adminiſtrators, they mult be 
named as ſuch, for theſe are neceſſary conveyances or induce- 
ments to the action, which if miſtaken is fatal. 
Vide tit. But, where the inducement is not neceſſary, but ſurpluſage only, 
22 as, if an action of detinue of charters be brought againſt J. C., 
Cro, Elia. and the writ be præcipe J. C. filio & hæredi of R. C. and he count 
333+ of a bailment to the defendant himſelf; the defendant plead, that 
he was ſon and heir to V. C. and not to R. C., this is no good 
plea, becauſe he is charged with an injury done by himſelf. But,if 
he had been charged upon any covenant of his anceſtors, as their 
repreſehtative, there, the periphraſis, or, inducement, mult have 
been rightly formed ; for otherwiſe the plaintiff doth not entitle 
himſelf to his action; and, there, this had been a good plea. 
Saund. 111. If this inducement be not at firſt in a declaration, yet if it 


Dian v. afterwards appear, that the party is charged as executor, this is 


gute. - ſufficient; as, if an action of covenant be brought againſt F. 8. 
executor, and he be not named at firſt J. S. executor of the laſt 
will and teſtament ; but afterwards it be ſhewn, that the teſtator 
did covenant and bind himſelf his executors, &c. and made J. &. 
his executor, and died; and a breach be aſſigned ; this is ſufh- 
cient, without a formal nomination. 

2 Inft, 666. If an action of account be brought againſt a parſon, they need 
not call him parſon of Dale ; but, if an aſſize be brought againſt 
a parſon or prebend, for land that he hath in right of his church, 
he muſt be named parſon or prebendary of the ſaid church. 

Fide head of S0, if an attorney of the Common Pleas bring a writ of debt, 


Privilege. he need not name himſelf attorney; but if he bring a writ of 


privilege, he ought. 


(C) Where the Name is truly put at firſt, and after- 


wards varied from. 


Cro. Elie. T name muſt be truly put at ſirſt; for if that be omitted, 
9 there is a complaint againſt no perſon; therefore, where, in 
b an aſſumpfit, J. Law declares thus; J. L. queritur de Thom. 

Saunders, Wc. cum in canſideratione quod idem J. L. would marry 

the daughter of the ſaid Thomas Saunders, ſuper ſe aſſumpſit to pay 

him 100 /., the declaration is bad, though after a verdict ; ore” 


** 
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it does not ſay prædict. Thom. Saunders ſuper ſe, Ce. for no body » But a the 
is expreſsly charged with aſſuming ; and when it is indifferent pleadings 
whether there can be an injury, or no, it is not by the court to Eng, the 
be ſ uppoſed . pronoun be 
would have been uſed, and, referring to the laſt antecedent, would have been ſufficient. 


But if the plaintiff counts againſt J. S. quad pred. F. S. was Cro. Elie. 
ſciſed of the manor of Dale, without ſaying prædict. F. S. or de — 
monerio predif. ; this, after a verdict, ſhall be taken to be ſo; for 
he being named to be ſeiſed, and this by verdict being found, it is 
neceſſary it ſhould he intended F. S. mentioned, for here it cannot 
poſſibly be taxen indifferently either way. | 

If J. V. declares againſt T. V. and the judgment is quod præ- Hob. 337. 
dict. P. recuperet, T. ſhall be amended: and made John; and note, — "nk 
that by the ſtatute 16 & 17 Car. 2. c. 18. it is expreſsly provided, Eliz. 865. 
that judgment ſhall not be reverſed for any miſtake in chriſtian 1 
name, or ſurname, in any declaration, plaint, or pleading. — 
But this muſt be underſtood where the record is before them, Cro. Eule. 
for otherwiſe it may be very fatal to a juſt cauſe z as, if A. brings 45% „ 
an unit againſt B. and declares he was bail for him at the ſuit —— gy 
of V. Adderly ; and the defendant aſſumed to fave him harmleſs, 
and that the plaintiff was taken in execution, and paid the debt 
upon an aſſumbſit pleaded it was found, that the defendant was 
arreited bythe lame Milliam Adderly, but that he declared againſthim 
by the name of William Adderby, and the plaintiff became bail for 
him, Sc. In this caſe the opinion of the court was, that the de- 
tendant was not chargeable z for Adderby and Adderly ſhall not be 
intended the ſame perſon, at whoſe ſuit the plaintiff became bail; 
for the verdict hath no credit agaiaſt a record, and therefore it can- 
not reconcile the difference that appeared to be between the re- 
cords z but in this caſe, if it had been before the court, it might 
have been amended. 

If the ſurname in the judgment differs from the ſurname in the Sr. Elie. 
declaration, yet it ſhall be amended; for in the judgment the — 1 
chriſtian name need only be mentioned, and the ſurname is re- | iy 
dundant, and then utile per inutile non vitiatur ; as, if a declara- 
tion be againſt 7h Morgan Wolf, and the judgment be againſt 
Jn Morgan, this is well enough: ſo, if a declaration be Henry 
A inner, and judgment be entered quod Henricus Soiner recuperet 
10“. afſefled by the jury, and 5 J. eidem Henrico Skinner de incre- 

1:7, this is well enough. 

The variance of the ſurname in the proceſs to the ſheriff de- Cro. Eliz. 
ſtroys not the verdict ; otherwiſe it is in the variance of the chriſ- 57; Perf 
tian name; for, when any man is named by two different ſurnames 
on record, it ſhall be intended he has two different ſurnames, as 
by law he may have; therefore, if a venire facias be to one by the 
name of George Thompſon, and in the diſfringas he be named Gre- 
£ry Thempſon, and he appear and be ſworn, the verdict is not 
good; but if there be two different ſurnames in the record, they 
wall be intended his real names, and then the verdict ſhall not be 
2Yoded; as, if a man be named in the venire facias, Thomas 

3 C 4 Barter 
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Barker of B., and in the diſtringas, Thomas Carter of B., and he ap. | 


pears and is ſworn, and tries the iſſue, the verdict is good not- dee 

_ withſtanding. - gra 
Roll. Abr. So, if the chriſtian name be wrong in the difringas, or in the 0 
3 * panel returned, or in the panel of the jury ſworn, if it can be gra 
Bob. 64. proved to be the ſame man that was intended to be returned in 
Rrougl, the venire, having there his right chriſtian name, it may be the 
174- ' amended, bec 
ker. 


(D) Of the Difference between a Miſtake in Grants, knit 


: Obligations, tc. and Judicial Proceedings, whi 
not 
Ee. Lit. 3. JF the chriſtian name be wholly miſtaken, this, as hath already plea 
Dyer, * been obſerved, is not only fatal in judicial proceedings, but the 
3 alſo in grants, obligations, Sc. and therefore if Edward obliges a; 
Owen, 107. himſelf by the name of Edmund, it is ill. > 
Co. Lit. 3. But in grants, c. if there be ſuch ſufficient marks of diſtine- 7 
3 tion, that the grant would be good without any name at all, 2 
*43* there, a miſtake of the chriſtian name or ſurname, being only N 
ſurpluſage, will not vitiate, according to the rule utile per inutile 4 0 
LC) Se, in unn vitiatur ; and therefore a grant to George Biſhop of Norwich, has 
— 2 where his name is John; or to Henry Larl of Pembroke, where his e 
x Str. 316.] name is Robert, is good (a). | = 
Co. Lit. 3. So, a grant to a man and his wife is good, without naming her ED 
ym by the name of baptiſm : ſo, if a grant be made to T. and Elen 
his wife, where, in truth, her name is Emlyn, yet the grant is by the | 
good ; for being called the wife of T. reduces it to a ſufficient ome 
certaznty, 
Leon, 18. So, in a deviſe, though the chriſtian name be miſtaken, yet, if 
3 there be a ſufficient ſpecification of the party, the deviſe is good; E) 
betcauſe it muſt be conſtrued according to the intent of the deviſor; 
and therefore if a deviſe be made to Abraham, the eldeſt ſon of B., 
| where his name is Milliam, this is a good deviſe, 7 0 
co. Lit. 3. But in pleading, in theſe caſes, the chriſtian name ought to be me 
ſhewn ; for the death of the individual is a good plea in abate- pleads 
ment, which often falls out where the ſame office, dignity, or re- party 
lation continues in another. wmear 
Perk. $37. If there be father and ſon of the ſame name, and the father Vaives 
grant an annuity by his name, without any addition, it ſhall be in- additio 
tended the grant of the father; and if the ſon, being of the ſame 
name with his father, grant an annuity, without any addition, yet The 
the grant is good, for he cannot deny his own deed. Pantif, 
2 Roll. If A. be created an herald, and in the patent he be called Chefeery dr defa 
Abr. 44+ a grant or obligation made to him by the name of Cheſter, is good adavit 
for this ſufhciently diſtinguiſhes him from other men. Hat ſur 
Cro. Jag. If a grant be made to a father and his ſon, he having but one Rnce th 
87+ ſon, the grant is good for the apparent certainty of it: but, if the ls appe 
* o ; 
father has ſeveral ſons, or, if a grant be made to a wan's couling lt defe 


or friend, theſe are void for uncertainty. 


if 


de. plane! 


Me. 
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If J. S. reciting by his deed, that his name is J. 8. by the ſame Perk. 4 40. 
deeds grants an annuity by the name of Tho. $., this is a good 
grant ; for the writ ſhall be brought upon the whole deed, 

So, if J. S. knight, reciting by his deed, that he is a yeoman, Perk. & 43, 
grants an annuity, the grant is good. | 

A grant to a duke's eldeſt ſon by the name of a marquis, or to Carth, 400. 
the eldeſt ſon of a marquis by the name of an earl, Cc. is good, 
becauſe of the common courteſy of England, and their places in 
keraldry. 

80, x ca a conveyance was made of a reverſion to Ralph Evers, Bult. 2r. 
knight, Lord Evers, and he brought an action of covenant, to Oro. Car. 


which the defendant pleaded, that at the time of the grant he was — Ca 


not cognitus & reputatus per nomen mil., it was held to be no good Stickland. 
plea z for the perſon is ſufficiently expreſſed by Lord Evert, and 
the addition of knight, though falſe, doth not take away the de- 
{cription of the true perſon. | 

But it was adjudged in C, B., and affirmed by three judges in Carth. 440. 
B. R., where the party ſet forth his title to an advowſon, b 2 
virtue of letters patent granted to A., tune armigero & poftea militi, 5 3 ib 
and upon oyer of the letters patent it appeared, that the grant was The King _ 
made to A., knight, that it could not be intended the ſame perſon, dra, of 
becauſe knight is a name of dignity, but armiger, or eſquire, a But Roke. 
name of worſhip; and if he is afterwards made a knight, the by, Juſtice, * 


name of eſquire is thereby extinguiſhed, and, conſequently, that a beld, that 


. , he might 
grant made by the king to A., knight, when there was no ſuch take 8 A 
man a knight, was a void grant. grant made 

unto him 


by the name of knight, & fic vice werſi, fi conſtat de perſona, ut res magis valeat, c. And note, this 
j19;ment was reverſed in parliament, becauſe it was only a miſtake in the pleader, the party being in 
warn a knight at the t. me of the grant. Carth. 440. 


E) At what Time the Miſtake muſt be taken Ad- 
vantage of, and how the ſame is ſol ved. 


7 ſeems agreed, that he who would take advantage of a miſno- Roll. Abr. 
mer, or the want of a proper addition, muſt do it before he en 
pleads to iſſue; for the addition is ordained by the ſtatute, that the 3 Kol. 
party who happens to be outlawed may have notice; but, if he Rep. 225. 
appears and takes no exception, conſtat de perſona, and he thereby HEN 
vaves any benefit he may have by the miſnomer or want of y;q. P. c. 


dition, 175. Sid. 247. Keb. 885. Show, 394. Comb. 188. Carth. 207. Lil. Ent. 509. 


The deſendant was ſerved with proceſs by the name of Dubois, Paſch. 


Frantif entered an appearance for him, and obtained judgment 3 
„ deckat ; and on motion to ſet aſide the judgment, upon an Halcock 


*uavit that his name was Davois, the court refuſed it and ſaid, „ Dubois. 


the * . 4 2 po 
wat fuch kind of motions would deſtroy all pleas in abatement ; A eee, 
Ince the laſt act enabling the plaintiff to appear for the defendant, by a wrong 


appearance by the name of Dubois is the ſame, as if entered by nome, ap- 
dat defendant himſelf “ | pears by his 
ans <4 : true name, 
= Pamf declares again him by that name, the court will not, on motion, ſtay rroceedings for 
egularit ; 


dl Ys O17 leave defendant to plead vaiance.— 80, if u is in the addition, of his degree or 
TW). 2 WII. 293. | 
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(F) Of the Manner of taking Advantage of, and 
Pleading a Miſnomer or Want of Addition. 


Finch. 363. Abough a defendant may, by pleading in abatement, take ad. 
9 H. 5. 1. vantage of a miſnomer when there is a miſtake in the writ 
8 ? hat or declaration, as to the name of baptiſm or (a) ſurname, yet in 
the ſafeſt ſuch a plea he muſt ſet forth his right name, ſo as to give the 


way in cri plaintiff a better writ. 
minal caſes, 

is to allow the party's plea of miſnomer, both as to his ſurname and as to his chriſtian name ; for he 
that pleads miſnomer for either, muſt in the ſame plea ſet forth what his true name is, and then he 
concludes himſelf ; and if the grand jury be not diſcharged, the indictment may preſently be amended by 
the grand jury, and returned according to the name he gives himſelf, 2 Hal. Hiſt. P. C. 176.— 
That the party accuſed may take advantage of the miſnomer, or want of addition, but yet he muſt plead 
over to the felony ; but though ſuch plea be found for him, he is not to be diſcharged, but mutt be 
indicted over again; neither ſhall ſuch plea, if found againſt him, be peremptory, but he ſhall be tried 


on his plea in chief. 2 Hawk. P. C. c. 34. 


Gouldſb. Alſo, he who pleads in abatement, muſt not only ſet forth his 


2 _ right name, but muſt alſo allege, that by ſuch name he was known 


' Salle. 6, and called at the time of the purchaſe of the writ. 


pl. 15. 4 Mod. 347. | 
Hal. Hiſt. He who will take advantage of the miſnomer of his chriſtian 
P. C. 175. name, addition, or ſurname, muſt do it upon his arraignment, and 
the entry muſt be ſpecial, viz. ſuper quo venit Robertus Williams, 
qui indiftatus eff per nomen Johannis Williams, & dicit quad uli in 
indictamento ſupponitur quod quidam Johannes Williams, vi & armis, 
c. IJpſius nomen eft Robertus & non Johannes; for if he ſhould 
ſay, venit pradictus Johannes Williams, he concludes himſelf, and 
cannot plead that his name is Robert. 
Carth. 207. So, where the defendant pleaded miſnomer in abatement in this 
Tallent v. form, & prædict. J. Germyn (with an at the end) venit & defend, 
— dicit, that his name is Germy (without an 1) and not Germy® 
prout, &c., and upon demurrer to this plea it was adjudged 
againſt him; for that he had admitted his name to be Germyn, by 
his appearing and making defence by that name; but that if he 
would have taken advantage of the miſnomer, he ſhould hare 
pleaded in this manner, & Johannes Germy, gui per Queen J. 
Germyn ſuperius implacitatur, denit & dicit quod; for this default a 
reſpondeas ouſter was awarded, | | 
Mich. So, where the defendant was ſued by the name of Edward ( 
1 teral, and pleaded in abatement that his name was Fohn, but intro- 
3 duced his plea, and the aforeſaid Cotteral (leaving out his 
ſton v. chriſtian name) comes and defends the force and injury, when, and 
Cotte al. ſo forth; it was held, that the defendant ſaying & predict. —” 
Cotteral, muſt be underſtood & prædict. Edwardus Cotteral, dy 
which he confeſſes his name to be Edward ; and if he would have 
taken advantage of the miſnomer, he ſhould have faid & Johan 
who was ſued by the name of Edward. , 
Trin. If there be a miſtake in the chriſtian name and umu |» 
20 Oe. defendant may take advantage of both, and his plea on ” 


Reas i.” Account ſhall not be held to be double; as, where ww * 
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brought againſt the defendant by the name of Chriſſopher Mature, Mature. 
and he pleaded in abatement, that his name was John Metter, and _ 3 
that he was known by that name; ab/que hoc, that he was named S8 
by the name of Chriſtopher Mature; on demurrer to this plea, 

becauſe of duplicity, and becauſe no venue was laid where he was 

baptized, it was held, 1/, That there being a miſtake in both names, 

the defendant could not take advantage thereof, in a better manner 

than he has done ; for he 1s not bound to admit one of the names 

right, which if he did, he would not then give the plaintiff a 

better writ, the prenomen and cognomen being only one deſcription 

of the ſame perſon ; and though there is no precedent, where miſ- 

nomer has been pleaded both in the chriſtian name and ſurname, 

yet that may be becauſe it is a matter that has rarely happened 

and for this were cited 1 Lutw. 10. Thom, Ent. 1. 1 Salk. 6. 

24ly, That there was no neceſſity of laying a venue, this being a 

matter relating to the perſon, which muſt be tried where the 

action is laid; and for this were cited Ra,. Ent. 29. Hern's 

Plead. 9. 1 Salk. 6. 6 Med. 115. 


(G) Who may take Advantage thereof. 


TE defendant, though his name is miſtaken, is not obliged to (a) J. Vit 
take (a) advantage of it; and therefore if he be empleaded by my _ 
a wrong name, and afterwards empleaded by his right name, he himſeif to 
may plead in bar the former judgment, and aver, that he is una & ” _ of 
: ' Bucking- 
eadem perſona, iogham, 
was arreſted by the name of J. Villars, armiger; and, on motion, the court gave him leave to put in 
bail, without joining in the recognizance, and thereby not eſtop himſelf. Salk. 3. pl. 7. pl. 17. 


7 Mod. 38. 

90, if a perſon be indicted and acquitted of a crime, and after- 2 Hawk. 
wards be indicted for the ſame offence, in which ſecond indict- f © © 35. 
ment the crime is deſcribed to be the ſame in ſubſtance, with 
ſome. variation of the name, addition, c., he may make good 
— by averring, that he was the ſame perſon meant in 

oth. 

If a perſon killed be deſcribed by his proper name and ſurname 2 Hawk. 

in the firſt indictment, and by a different ſurname in the ſecond, f. C. © 38. 
ſuch variance may alſo be helped by an averment, that the perſon 

ſo differently named was one and the ſame perſon ; to which it is 

adviſable to add, that he was known as well by the name in the 

tirſt, as by that in the ſecond indictment. 

[fa defendant appear gratis, and by attorney, to an information, 2 Hawk. 
© may plead a miſnomer in abatement, as well as if he had ap- f. Ce · 30 
peared in perſon ; for if he be not the perſon intended, his plea may * 
rejected, and judgment ſigned by nibil dicit; but the attorney ge- 
ral, by accepting his plea, admits him to be the defendant, and 
mall not afterwards ſay, that it doth not appear but that the plea 
might be put in by a ſtranger, 


One 
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Lutw. 36. One defendant cannot plead miſnomer of his companion; for” 
the other defendant may admit ' himſelf to be the perſon in the. 
writ. | 

2 Hal. Hi, So, if ſeveral perſons be indicted for one offence, miſnomer. or 


P. C. 177. ant of addition of one, quaſheth the indictment ouly againſt him, 
and the reſt ſhall be put to anſwer ; for they are in law as ſeveral 
indictments. | | | 


Monopoly, 


(A) Monopoly, what it is, and how reſtrained by 
the Common Law. 


(B) How reſtrained by Statute. 


(A) Monopoly, what it is, and how reſtrained by 


the Common Law. wy 

3 Inft. 187. Monopoly is deſcribed by my Lord Coke to be an inſtitution 
— — A or allowance by the king by his (a) grant, commiſſion or 
poly and Otherwiſe, to any perſon or perſons, bodies politick or corporate, 
engrofſing of or for the ſole buying, ſelling, making, working, or uſing of any 
ny bord thing, whereby any perſon or perſons, bodies politick or corporate, 
the Grft is are ſought to be reitrained of any freedom or liberty they had 
by 3 before, or hindered in their lawful trade. 


king, the other by ect of the ſubject, between party and party; but are both equally injurious to trade, 
and the freedom of the ſubject, and therefore are equally reſtrained by the common law. Skin. 169. 


Hawk. P. c. And therefore all grants of this kind, relating to any known 
C. 79- $2. trade, are made (b) void by the common law, as being againlt 


Townfend' , 
— the freedom of trade, diſcouraging labour and induſtry, ke. 


of Proceed. ſtraining perſons from getting an honeſt livelihood by a law 
ings in Par- employment, and putting it in the power of particular perſons to 


liament : . a 
244, 246. ſet what prices they pleaſe on a commodity; all which are man- 


(5) And of feſt inconveniencies to the publick. 


3+ held to 
further reſtrained by the common law, by ſubjedting thoſe who are guilty thereof to a fine and im- 


priſonment for the offence, as being malvm in jc, and contrary to the ancient and fundamental laws of 
the kingdom; and it is fad, that there are precedests of proſecutions of this kind in formpr G,. 
3 laſt. 181. 2 laſt. 47. 61. | And 


| by 
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10N or 
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And upon this ground it hath been reſolved, that the king's 2 Roll. 


grant to any particular corporation, of the ſole importation of any Abe 214, 


3 Inſt. x32, - 


merchandize, is void, whether ſuch merchandize be prohibited by 2 jag. 6x, 
ſtatute or not. 7 
Hence alſo it ſeems, that the king's charter, empowering parti- Raym. 49. 
cular perſons to trade to and from ſuch a place, is void, ſo far as 3 2 
it gives ſuch perſons an excluſive right of trading, and debarring 125. 
all others. And it ſeems now agreed, that nothing can exclude a Sands v. 
ſubjeQ from trade, but an act of parliament, . —_ 
| Skin. 16g. pl. 2. 226. 234. 43 Mod. bob. 
Alſo, it hath been adjudged, that the king's grant of the ſole 11 Co. 84. 
making, importing, and fclling of playing cards, is void; not- IS 
withſtanding the pretence, that the playing with them is a matter , 123. = 
merely of pleaſure and recreation, and often much abuſed, and 
therefore proper to be reſtrained ; for fince the playing with them 
is, in itſelf, lawful and innocent, and the making of them an ho- 
neſt and laborious trade, there is no more reaſon why any ſubject 
ſhould be hindered from getting his livelihood by this than any 
other employment. | 
And for the like reaſons alſo it hath been reſolved, that the 2 Rol. 
grant of the ſole engroſſing of wills and inventories in a ſpiritual 2 
court, or of the ſole making of bills, pleas, and writs in a court 3 Mod 59, 
of law, to any particular perſon, is void. Vern. 120. 130. 10 Mod. 107. 131. 133. 


But it ſeemeth clear, that the king may, for a reaſonable time, Noy, 182. 
make a good grant to any one of the ſole uſe of any art invented, Te 
or ſirſt brought into the realm, by the grantee. 9 6. = 
Alſo, it ſeems to be the better opinion, that the king may grant Mod. 256. 
to particular perſons the ſole uſe of ſome particular employments; 38: 792. 
(as of (a) printing the Holy Scriptures, and law books, c.) ind the ad- 


whereof an unreſtrained liberty might be of dangerous conſe- thorities to 


: g the laſt pa- 

quence to the publick. ragraph "but 
vie. (a) The reaſons hereof given are, that the invention of printing was new; that it concerned the 
ſtare, and was matter of publick care; that it was in the nature of a proclamation, and none could make 
proclamations but the king; that as to law-books, the king has the making of judges, ſerjeants, and 


officers ot law z that they are printed in a particular language and character, with abreviations, &&s 
Vide 2 Chan. Ca. 67. Skid. 234. 


(B) How reſtrained by the Statute. 


BY the 21 Fac. I. c. 3. it is declared and enacted, © That all 

** monopolies, and all commiſſions, grants, licences, charters 
and letters patents to any perſon or perſons, bodies politick or 
4 corporate whatſoever, of or for the ſole buying, ſelling, making, 
T working, or uſing of any thing within this realm, or Wales, or 
: of any other monopolies, and all proclamations, inhibitions, 
E reſtraints, warrants of aſſiſtance, and all other matters whatſo- 
„ Jer, any way tending to the inſtituting, ſtrengthening, fur. 
= thering, or countenancing of the ſame, or any of them, are 
- Altogether contrary to the laws of this realm, and ſo 22 
66 
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or any other court of like nature. 3 Init. 182. But for this vide Juriſdiftion of the Court of Chan- 
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ct ſhall be utterly void, and of none effect, and in nowiſe to be 
« put in ure and execution.” | 

And g 2. “ That all perſons, bodies politick and corporate what - 
de ſoever, ſhall be diſabled and uncapable to have, uſe, exerciſe, or 
« put in ure any monopoly, or any ſuch commiſhon, grant or 
« licence, &c., or other thing tending as aforeſaid, or any liberty, 
«« power, or faculty, grounded or pretended to be grounded upon 
« them, or any of them.” 

And it is further declared and enacted, by g 3. © That all mo- 
« nopolies, and all ſuch commiſſions, grants, and licences, &c., 
« and all other things tending as aforeſaid, and the force and 
« validity of them ought to be, and ſhall be examined, heard, 
« tried, and determined by and according to the (a) common laws 


© of this realm, and not otherwiſe.” 
the courts of common law only; and not at the Council-table, or in the court of Chancery 


ry, tit. Courts and their Ju:jſdiftion. 


3 Inſt: 183. — 


And it is further enacted, by g 4. © That if any perſon ſhall be 
tc hindered, grieved, diſturbed, or diſquieted, or his goods or chat- 
« tels any way ſeized, attached, diſtrained, taken, carried away, or 
« detained by occaſion or pretext of any monopoly, or of any ſuch 
« commiſſion, grant, or licence, &c,, or other matter or thing 
* tending as aforeſaid, and will ſue to be relieved in any of the 
« premiſes, he ſhall have his remedy for the ſame at the common 
cc law, by action grounded on the faid ſtatute, to be heard and 
« determined in the King's Bench, Common Pleas, or Exchequer, 
« apainſt the party by whom he ſhall be ſo hindered or grieved, 
« c., or by whom his goods ſhall be ſo ſeized or attached, &c., 
* wherein every ſuch perſon, which ſhall be ſo hindered or grieved, 
« &c,, or whole goods ſhall be ſo ſcized or attached, &c., {hall 
« recover three times ſo much as the damages which he ſuſtained 
« by means of ſuch hinderance, &c., and double coſts ; and in 
* ſuch ſuits, or for the ſtaying or delaying thereof, no eſſoin, pro- 
« tection, wager of law, aid-prayer, privilege, injunction, ot 
« order of reſtraint, ſhall be in anywiſe prayed, granted, admitted, 
c or allowed, nor any more than one imparlance; and if any pet. 
« ſon ſhall, after notice that the action depending is grounded 
ce upon the ſaid ſtatute, cauſe or procure any action at the com- 
& mon law grounded thereon to be ſtaid or delayed before 
t“ judgment, by colour or means of any order, warrant, power, of 
& authority, ſave only of the court wherein ſuch action ſhall 
« depending; or after judgment ſhall cauſe or procure the execu- 
« tion to be ſtaid or delayed by colour or means of any order, 
&« warrant, prayer, or authority, ſave only by writ of etror ot 
« attaint, that then the ſaid perſon or perſons ſo offending ſh 
dc incur a præmunire.“ : 

It is ſaid, that the firſt branch of this laſt clauſe, relating to the 
delay of cauſes of this kind before judgment, not only extencs 

to the Privy Council, Chancery, Exchequer-chamber, and the I » 
but alſo to thoſe who ſhall procure any warrant from the og 
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fach purpoſe; and it is ſaid, that the latter branch, relating to the 
delaying of execution after judgment, extendeth even to the judges 
of the court where the cauſe is depending. | 
But it is provided, by $6. “ That no declaration, in the ſtatute () Manu« 
« mentioned, ſhall extend to any letters patents, and grants of *-ftures 


« privilege for the term of fourteen years, or under, of the ſole 
« working or making of any manner of (a) new manufactures 


« within this realm, to the true and firſt inventor and inventors 


« of ſuch manufactures, which others, at the time of making 


« ſuch letters patents and grants, (hall not uſe; ſo as alſo they be 
« not contrary to the law, nor miſchievous to the ſtate, by raiſing 
« prices of commodities at home, or hurt of trade or generally 
« inconvenient z the ſaid fourteen years to be accounted from the 
« date of the firſt letters patent, or grant of ſuch privilege, but 
« that the ſame ſhould be of ſuch force, as they ſhould be if the 


767 


new:y 
brought 
int the 
realm from 
bez 0nd ſea 
are includ. 
ed, though 
they had 
been long 
practiſed 
there be- 
tore; for 
the ſtatute 
ſpeaks of 


te {aid act had never been made, and of none other.” 


new manuye 
toctuſ es 
within this realm, and was made to encourage new devices uſeful to the kingdom; and whether earned 
by travel or ſtudy, it is the ſame thing. 2 Salk. 447. 


It hath been reſolved, that no new invention, concerning the 3 lot. 184. 
working of any manufacture, is within the meaning of this excep- 
tion, unleſs it be ſubſtantially new, and not barely an- additional 
improvement of an old one. 
Alſo, it hath been holden, that a new invention to do as much 3 Iaſt. 184. 
work in a day by an engine, as formerly uſed to employ many 
hands, is not within the ſaid exception; becauſe it is inconvenient, 
in turning ſo many labouring men to idleneſs. 
Alſo, it ſeems clear, that no old manufacture, in uſe before, ; 1n. 184. 
can be prohibited in any grant of the ſole uſe of any ſuch new 
inrention. | 
And it is farther provided, {5 7. That nothing in the ſaid act 
© contained ſhall extend to any grant or privilege, power or au- 
* thority whatſoever, before the ſaid act made, granted, allowed, 
or confirmed by any act of parliament, ſo long as the ſame ſhall 
© continue in force.” 
Provided alſo, $ 9. That nothing in the ſaid act contained 
© ſhall be in anywiſe prejudicial to any city, borough, or town 
* corporate within this realm, concerning auy grants, charters, or 
* letters-patent to them made, or concerning any cuſtom uſed by 
* or within them, or unto any corporations, companies, or fel- 
* lowſhips of any art, trade, occupation, or myſtery, or to any 
companies or ſocieties of merchants within this realm, erected 
for the maintenance, enlargement, or ordering of any trade or 
merchandize, but that the ſame charters, cuſtoms, corporations, 
* &c. and their liberties and immunities, ſhall be of ſuch force 
4 and effect, as they were before the making of the ſaid act, and 
a of none other; any thing before in the ſaid act contained to the 
contrary in anywiſe notwithſtanding.” > . 
i And it is further provided, { 10. “ That nothing in the faid 
act contained ſhall extend to any letters-patent, or grants of 
6 privilege 
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te privilege concerning printing, nor to any commiſſion, grants, of 
« letters- patent concerning the digging, making, or compound- 
« ing of ſalt-· petre, or gunpowder, or the caſting or making of 
© ordnance, or ſhot for ordnance; nor to any grant or letters- 
« patent of any office, erected before the making of the faid 
« ſtatute, and then in being and put in execution, other than ſuch 


offices as had been decried by proclamation ; but that all ſuch 


3 lat, 185. 


« grants, c. ſhall be of the like force and effect, and no other, 
« as if the ſaid act had never been made.“ 

But it is enacted, by 16 Car. 1. c. 21. That it ſhall be lawful 
& for all perſons, as well ſtrangers as natural-born ſubjects, to 
« import any quantities of gunpowder whatſoever, paying ſuch 
« cuſtoms and duties for the ſame as by parliament ſhall be 
« limited; and that it ſhall be lawful for all his majeſty's ſubjects 
tc of this realm of England, to make and ſell any quantities of 
« gunpowder at his pleaſure, and alſo to bring into this kingdom 
« any quantities of ſalt- petre, brimſtone, or any other materials 
* for the making of gunpowder ; and that if any perſon ſnall put 
« in execution any letters-patent, proclamations, edict, act, 
« order, warrant, reſtraint, or other inhibition whatſoever, where- 
« by the importation of gunpowder, ſalt- petre, brimſtone, or other 
« the materials aforementioned, ſhall be any ways prohibited or 
« reſtrained, he ſhall incur a premunire.” 

And it is further provided by the ſaid ſtatute of 21 Fac. 1: 6. 3. 
F 11, 12, © That nothing in the ſaid act contained ſhall extend to 
« any commiſſion or grant concerning the digging, compounding, 
« or making of alum or alum mines, &c., nor concerning the 
« licenſing of the keeping of any tavern or ſelling of wines, to be 
te ſpent in the manſion-houſe, or other place in the tenure or oc- 
« cupation of the party ſelling the ſame ; and a further proviſion 
« is made in the latter part of the ſtatute, for ſome particular 
« grants to particular corporations and perſons, as Newca/te-upon« 
« Tine,” &c. 

But it is ſaid, that the ſaid clauſe relating to alum was needleſs, 
becauſe all ſuch mines belong of courſe to the perſons in whoſe 
grounds they are, and therefore no privilege concerning them can 
be granted but in the king's own ground, 1 


— 


[See farther tit. © Prerogative.”] 
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